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District  of  Virginia,  to  wit: 

Bk  it  remembered,  That  on  the  eighth  day  of  Julj,  in  the  fortj- 
««»«««««)ff««»«  -ninth  year  of  the  Independence  of  the  United  States 
*  f^  ^"  »  of  America,  Peter  Cottom,  of  the  said  district,  hath 
2  ^£)^  <^*  *  deposited  in  this  office,  the  title  of  a  book,  the  right 
#«t««4K«t4K4i«t4i«««  whereof  he  claims  as  propnetor,  in  the  words  follow- 
ing, to  wit : 

^  Reports  of  Cases  argued  and  determined  m  the  Court  of  Appeals 
of  Virginia,'^  roL  IL — By  Peyton  Randolph^  C4)unsellor  at  iatr.** 

In  conformity  to  the  act  of  the  Congress  of  ttie  United  States, 
entitled  «'  an  act  for  the  encouragement  of  learning,  by  securing  the 
copies  of  Maps,  Charts  and  Books,  to  the  authors  and  proprietors  of 
such  copies,  during  the  times  therein  mentioned." 

R'D.  JEFFRIES, 

Clerk  of  the  District  of  Virginia. 
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FRANCIS  T.  BROOKE,  Esquire-t 
WILLIAM  H.  CABELL,  Esquire. 
JOHN  COALTER,  Esquire. 
JOHN  W.  GREEN,  Esquire. 
DABNEY  CARR,  Esquire,  t 

ATTOBNET   OSNERAX. 

JOHN  ROBERTSON,  Esquire, 

*  llie  io&rmities  of  Jadn  Tlbuho,  rendered  him  <mri>le  ibr  muiy  yean,  to  lit  in 
Cowt.  and  he  deported  this  ufe  on  the  15th  day  of  Febniary,  ltS4. 

t  Who  beearoe  President  of  the  Court  on  the  death  of  Judge  FLKmas. 

t  Who  was  amoioted  Febniary  34th,  1(84,  to  sopply  the  meaaey  oo«asi«wd  by  the 
death  of  Jodge  Fuxnro. 
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KtlES  v.  FoBDr  1823. 

Mfvember, 
B  MMW,  that  wbere  a  9cire  facias  against  bail  is  returnable  to  a  ruk»day^ 

the  day  of  retom  uA  of  appearance  are  the  tame.    If  the  writ  is  returnable 

to  the  first  dajr  of  a  Court,  and  thai  happens  to  be  a  nOe-^y,  that  day  is 

also  the  afpeanmee^day. 
Bat,  if  a  scire  facias  is  made  returnable  to  a  rule^ay,  and  the  same  day  is 

the  first  day  of  the  Court,  the  writ  is  merely  void ;  fir,  iu  that  ease,  it  ean 

only  be  properly  returnable  to  theJSrst  day  rf  the  Court, 
Froeess  made  returnable  to  a  day  whieh  is  nota  return-day,  ii  ?oid  |  and  atclre 

Jadas  eannot  be  amended. 

This  was  an  appeal  from  the  Superior  Court  of  Law  for 
Cumberland  county,  where  H.  &  R.  Kyle  sued  out  a  writ 
of  scire /ados  against  H.  Ford^  as  special  bail  for  T.  Has- 
IdnS)  against  whom  a  judgment  had  been  obtained,  and  a 
eqpias  ad  satisfaciendum  returned  *^  not  found.'* 

VojL.  n. 
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1823.         The  scire  facias  was  dated  on  the  26th  day  of  April, 

Mnember,  \q2Q.     The  appearance-day  was  the  first  Monday  of  May 

Kyiet     following  "before  the  Judge  of  our  Superior  Court  of  Law 

Fwi      ^^  Cumberland,  at  the  court-house,  that  being  the  rule-day, 

to  be  holden  in  the  Clerk's  office  of  said  county,  &c.  '* 

The  writ  was  executed  on  the  29th  day  of  April,  1820* 

On  the  first  day  of  May,  the  defendant  not  appearing,  a 

conditional  judgment  was  entered  up  against  him,  at  the 

rules,  unless  he  should  appear  at  the  next  rule-day. 

On  the  4th  day  of  May,  Ford,  the  defendant,  came  into 

.  Court,  and  surrendered  Haskins,  his  principal ;  whereupon^ 

the  Court  discharged  Ford  from  his  recognizance  of  bail,  and 

gave  judgment  against  him  for  the  costs  of  the  scire  fa4nas. 

To  this  judgment  the  plaintifi"  filed  a  bill  of  exceptions, 

setting  forth  the  foregoing  facts,  and  stating,  that  it  was 

proved,  that  the  scire  facias  was  returned  executed  on 

Monday,  the  1st  of  May,   1820,  which  was  the  first  day 

of  the  term  of  the  Superior  Court  of  Law. 

The  plaintiffs  appealed. 

W,  Hay,  Jr.  and  Callj  for  the  appellants. 

No  Counsel  J  for  the  appellee. 

November  7.  Judge  Green.  The  act  of  1819,  1  Rev, 
Code^  p.  502,  relating  to  the  proceedings  in  civil  cases, 
provides,  that  special  bail  shall  be  discharged  by  the  sur- 
render of  the  principal,  in  Court,  or  to  thfe  Sheriff,  at  any 
time  before  the  appearance-day  of  the  first  scire  facias  re- 
turned *<  executed,'' or  of  the  second  returned  *^  nihil." 
The  laws  in  force  before  this  statute  took  effect,  prescribed, 
that  the  appearance-day  should,  in  all  cases,  be  the  day 
after  the  Court  to  which  the  process  was  returnable,  and 
that  was  also  the  rule-day.  The  statute  of  1819  does  not, 
in  terms,  appoint  any  appearance-day  ;  but,  it  may  be  in- 
ferred from  various  provisions  of  the  statute,  and  indeed 
results  from  the  terms  of  the  writy  in  the  absence  of  any 
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express  provision  on  the  subject,  that  the  appearance-day  18231 
is  the  return-day  of  the  writ,  if,  according  to  law,  an  appear-  '^•^ 
ance  can  then  be  entered  ;  or  if  not,  then  the  first  day  there* 
after  on  which  an  appearance  can  be  entered.  Thus,  when 
the  writ  is  returnable  to  the  rules,  the  return-day  is  the  ap- 
pearance-day, as  an  appearance  can  be  then  entered  at  the 
rules.  If  the  writ  be  returnable  to  the  first  day  of  the 
Court,  and  the  same  day  be  the  rule-day,  it  is  also  the  ap- 
pearance-day ;  since  an  appearance  may  then  be  entered  at 
the  rules.  But,  if  it  be  not  also  rule-day,  then  the  next  rule- 
day  succeeding,  is  the  appearance-day  ;  for,  tiiat  is  the  ear* 
tiest  day  at  which  an  appearance  can  be  entered,  and  a  rule 
given  or  received  by  the  defendant  If,  therefore,  the 
scire  facias  in  the  case  under  consideration  was,  as  is  con*- 
tended  by  the  appellant's  counsel,  returnable  to  the  first 
day  of  the  Court,  it  would  follow,  that  the  surrender  of  the 
principal  by  the  bail  in  this  case,  was  not  within  the  time 
prescribed  by  the  act ;  and,  consequently,  the  order  exone- 
rating the  bail,  erroneous.  These  are  my  impressions. 
But  I  give  no  decisive  opinion  on  these  points,  as  they  are 
not  involved  in  this  case. 

The  act  of  181 9  required,  that  the  forms  of  writs  should 
be  assimilated  as  nearly  as  may  be,  to  the  forms  theretofore 
-used  in  the  General  Court  The  writs  used  m  the  General 
Court,  were  uniformly  returnable  in  terms^  *'to  the  first 
day  oi  the  June  Court,  or  November  Court  next,'^  as  the 
case  might  be,  without  specifying  the  time  when  the  Court 
would  sit,  which  would  have  been  entirely  superfluous; 
When  a  writ  issued  in  a  Superior  Court,  returnable  to  the 
first  day  of  the  next  Court,  there  was  no  necessity  for  de- 
parting, in  any  degree,  from  the  terms  of  the  writ  used  in 
the  General  Court  But,  if  it  were  returnable  to  a  rule-day, 
it  was  necessary  to  vary  tiie  terms  of  the  writ,  so  as  to  make 
it  returnable  to  a  certain  day  specified  to  be  the  rule-day. 
This  is  the  form  of  the  scire  facias  in  question.  It  is 
made  returnable  to  **  the  first  Monday  in  May,  that  being 
the  nile-diy,*'  and  it  is  not  stated  that  the  first  Monday  in 
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1823.  May  was  the  first  day  of  the  Court  The  requisition  to  ap- 
JV-«-»-.  pear  before  the  Judge  is,  I  presume,  common  to  wnts  re- 
turnable  to  the  first  day  of  the  Court,  and  to  the  rule^ay . 
In  the  latter  case,  there  is  no  occasion  to  drop  this  mandate 
from  the  form  of  writs  used  in  the  General  Court  By  law, 
the  Superior  Court  of  Cumberland  is  to  be  holden  on  the 
first  Monday  after  the  fourth  Monday  in  April  and  Septem* 
ber.  If  the  Clerk,  in  adopting  a  form  for  writs  returnable 
to  the  first  day  of  the  next  Court,  had  thought  it  necessary 
to  specify  the  time  at  which  the  Court  was  to  be  holden,  he 
would,  of  course,  adopt  some  expression  which  would  have 
been  always  correct,  and  probably  have  followed  the  terms 
of  the  law  prescribing  the  time  for  holding  the  Court,  and 
varied  it  only  from  necessity.  As,  if  a  writ  were  issued 
in  April,  he  would  have  inserted  *^  this  month, '^  instead  of 
**  April  next"  He  could  not,  with  propriety,  have  made 
writs  intended  to  be  returnable  to  the  first  day  of  the  Court, 
returnable  to  the  first  Monday  in  May  and  October,  uni- 
formly ;  for,  the  Court  must  frequently  sit  on  the  last  Mon- 
day in  April  and  September.  But  writs  intended  to  be 
returnable  to  the  rule-day,  might  be  returnable  to  the  first 
Monday  in  May,  as  that  was  always  a  rule-day.  I  have 
no  doubt,  that  the  Judge  exainined  the  forms  of  writs  used 
in  that  Court,  and  ascertained  that  the  scire  f&cias  in  ques- 
tion, was  intended  to  be  returnable,  and  was  in  fact  return- 
able, to  the  rule-day,  and  not  to  the  Court  The  act  of 
1819,  before  cited,  directs  that  all  process  shall  be  return- 
able either  to  the  first  day  of  the  next  Court,  or  to  some 
previous  rule-day.  The  process  in  this  case  was  not  re- 
tufnable  either  to  the  Court,  or  to  a  previous  rule-day  ; 
the  rule-day  to  which  it  was  returnable,  and  the  first  day 
of  the  Court,  being  the  same.  '  The  consequence  is,  that 
•^the  scire  fcunas  was  merely  void.  Process  made  return- 
able to  a  day  which  is  not  a  legal  return-day,  is  void  ;  2 
Black.  Sep.  846  ;  and  a  scire  facias  cannot  be  amended ; 
Strange f  411 ;  although  a  Jieri  facias  may  be  amended 
in  the  teste  or  return;  Tidd's  Practice^  391.     The  sui^ 
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render,  therefore,  in  this  case,  was  in  good  time,  and  the    1823. 
order  discharging  the  bail,  proper.      The  error  in  giving -^^^^^[^J^* 
a  judgment  against  the  defendant  for  the  costs  of  the  scire 
facifiSj  was  beneficial  to  the  plaintifls,  and  they  cannot 
complain  of  it.     The  appellee  does  not  Qomplain.     I  think 
the  judgment  should  be  affirmed. 

Judges  CoALTER  aud  Brooke  concurred  ;  and  the  judg- 
ment was  accordingly  affirmed,  * 

*  Jadge  Cabell  abseDt^  finom  iiidiq»o^OB. 


Broaddus  and  Wife  v.  Turkeb.  1823. 

Where  an  appeal  it  allowed  bj  the  Cooit  of  Chanoeiy^  and  an  indefinite  ime 
given  for  execoting  Uie  appeal  bond^  the  appeal  is  irregular. 

This  was  a  motion  by  the  appellant  to  docket  an  appeal 
from  the  Fredericksburg  Chancery  Court  The  appeal  was 
allowed  in  the  Court  below  in  May,  with  liberty  to  give 
bond  and  security,  without  any  limitation  of  time  within 
wluch  the  bond  should  be  executed. 

Stanardy  for  the  appellant 

Noveioiber  14.  Judge  Brooke,  delivered  the  opinion  of 
the  Court,  that  the  allowance  of  an  indefinite  time  to  give 
boikl  in  the  Clerk's  office  to  prosecute  the  appeal,  was  irre- 
gular, and  the  motion  was,  therefore,  over-ruled. 
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1823.  Morris  and  others  r.  Terrell. 

A  porobftser  irocn  an  agent  empowered  to  sell  real  property,  cannot  inaitton 
the  validity  of  aueh  sale,  if  he  had  knowledge  of  any  fraud  or  breach  of  tniat 
in  the  agent. 

The  failure  of  the  purchaser  to  inspect  the  writing  anthorising  an  agent  to  sell 
real  property,  will  affect  bim  with  notice  of  any  defects  or  qualificationa 
contained  in  such  writing. 

A  purchaser  who  is  evicted,  is  not  entitled  to  compensation  for  improvements, 
unless  the  owner  has  been  guilty  of  a  fraud,  by  permitting  such  improve- 
ments, without  giving  notice  to  the  possessor,  or  of  gross  laches  in  asserting 
his  claim  after  he  is  apprixed  of  it. 

A  decree  ipay  be  rendered  between  co-defendants,  where  iheir  respective 
rights  and  obligations  are  ascertained  and  established  by  the  pleadings  and 
proofs  between  the  pUdnttfAnd  all  the  defendanU. 

This  suit  was  driginally  brought  in  the  County  Court  of 
Campbell,  and  afterwards  removed  by  certiorari  to  the 
Lynchburg  Chancery  Court 

The  bill  was  exhibited  by  Micajah  Terrell  against  Charles 
L.  Terrell,  Robert  Morris  and  John  Lynch,  setting  forth 
the  following  case : 

That  Micajah  Terrell,  the  complainant,  had  purchased  of 
John  Lynch  a  lot  of  ground  in  Lynchburg,  and  executed 
his  bond  for  the  purchase  money,  in  discharge  of  which 
the  complainant  made  sundry  payments  and  remained  in- 
debted only  in  the  sum  of :  that  he  deferred 

calling  on  Lynch  for  a  deed,  until  the  aforesaid  balance 
should  be  paid  :  that  some  time  afterwards,  the  complai- 
nant (then  living  in  the  western  country,)  wrote  a  letter  to 
Charles  L.  Terrell,  requesting  him  to  sell  a  tract  of  land 
belonging  to  the  complainant,  lying  in  the  county  of  Camp- 
bell ;  but,  according  to  his  best  recollection,  he  never  gave 
Charles  authority  to  sell  the  Lynchburg  lot  ;  or,  if  such 
power  were  given,  it  was  a  special  power  to  sell  only  for 
cash  :  that  notwithstanding,  the  said  Charles  sold  the  said 
lot  to  one  Robert  Morris,  to  whom  he  was  indebted,  and 
the  sale  was  made  by  Charles  in  discharge  of  the  debt  from 
him  to  Morris  :  that  Morris  induced  Lynch  (in  whom 
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the  legal  titie  resided)  to  make  him  a  conveyance  of  the  said     1833. 
lot,  by  representing  that  Charles  Terrell  had  been  compell-  ^^^'^'^^r* 
ed  \jo  pay  a  large  sum  of  money  as  surety  for  the  complai-  Morm  and 
iiant,  whereas  the  truth  is,  that  Charles  was  largely  indebt-     ^J" 
ed  to  the  complainant :    He  therefore  prayed  that  Charles    Terrell. 
L.  Terrell  might  be  required  to  produce  the  aforesaid  letter, 
if  it  was  in  his  possession ;  that  he  might  say  whether  it  au- 
thorised him  to  sell  the  said  lot ;  and  if  it  did,  whether  it  did 
not  expressly  restrict  him  to  a  saleybr  ca^^h  :  that  he  might 
say  whether  he  shewed  the  said  letter  to  Morris  :  whether 
he  was  not,  at  the  time  of  the  sale,  indebted  to  the  complai- 
nant, and  whether  the  lot  was  not  sold  in  discharge.of  a  debt 
due  from  the  said  Charles  to  Morris.     The  complainant 
prayed  that  the  deed  might  be  delivered  up  to  be  cancelled, 
and  that  Lynch  might  be  compelled  to  make  a  deed  to  him, 
upon  payment  of  the  halance  of  tlie  purchase  money  due 
for  the  said  Jot,  &c. 

The  answer  of  Morris  states,  that  Charles  L.  Tairell  ap- 
plied to  him  to  purchase  the  lot  in  question,  alledging  that 
he  had  a  letter  from  his  brother  Micajah,  authorising  him  to 
sell  the  said  lot :  that  Charles  farther  represented  to  the  res- 
pondent, that  he  was  anxious  to  sell  the  lot  to  discharge  an 
execution  against  himself,  amounting  to  ^128  12^.  which 
had  been  originally  the  debt  of  the  said  Micajah,  but  to 
which  he  had  made  himself  liable  :  that  confiding  in  these 
statements,  and  believing  that  Charles  had  full  power  to  sell 
the  lot  in  question,  he  became  the  purchaser  at  the  price  of 
jS  500,  which  was  at  that  time  thought  to  be  a  high  price  : 
that  he  paid  in  cash  for  t^e  same  £125  I2s.  aod  to  John 
Lynch,  the  original  proprietor,  by  the  directions  of  the 
said  Charles,  the  farther  sum  of  £  ,  that  being  the 
balance  due  from  Micajah  Terrell,  for  the  purchase  of  the 
lot ;  in  addition  to  which,  the  respondent  held  the  com- 
plainant's bond  for  the  sum  of  £ ^  which  Charles 

Terrell  agreed  to  receive,  and  pay  the  overplus  beyond  the 
sB  500  to  the  respondent,  when  he  got  his  crop  of  wheat  to 
market :  that  many  circumstances  combined  to  induce  him 
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1823.     to  believe  that  Charles  had  authority  to  sell  the  lot :  that 

JSTavember.  Lynch  made  the  conveyance  to  the  respondent,  upon  his 

Morrii  and  paying  the  balance  of  the  purchase  money  due  upon  the  lot : 

***Jj^"    that  he  has  not  the  letter  authorising  the  said  Charles  to  seU 

Terrell,    the  lot,  in  his  possession,  and  never  had  :  that  he  merely 

represented  to  the  said  Lynch  what  had  been  stated  to  him, 

which  he  believes  to  be  true  ;  and  that  he  considers  the  sale 

as  a  cash  sale. 

The  answer  of  Lynch  states,  that  the  lot  was  sold  at 
public  auction,  and  the  complainant  becaftie  purchaser,  as 
he  understood  :  that  the  other  defendant,  Morris,  repre- 
sented to  him,  that  he  had  purchased  the  lot  of  Charles  L. 
Terrell,  under  an  authority  from  Micajah  Terrell :  that  he 
hesitated  fbr  some  time,  but  upon  being  informed  by  his 
son,  Christopher  Lynch,  that  he  had  seen  such  a  letter,  and 
from  other  circumstances  inducing  a  belief  that  Charles's 
power  to  sell  was  unquestionable,  he  executed  the  deed  to 
Morris  :  that  if  the  authority  should  be  found  deficient,  he 
prays  that  Morris  may  be  compelled  to  convey  the  lot  to 
Micajah  Terrell,  and  that  he  may  be  dismissed  with 
costs,  &c. 

Charles  L.  Terrell  having  died,  his  executors  answered, 
disclaiming  any  knowledge  of  the  transaction,  and  exhibit- 
ing an  answer,  prepared  and  sworn  to  by  Charles  L.  Ter- 
rell, before  his  death,  as  their  own. 

In  this  answer,  Charles  L.  Terrell  aflSrmsthat  he  received 
a  letter  from  his  brother  Micajah,  authorising  him  to  sell 
the  lot  in  question  ;  which  letter  is  lost  or  mislaid,  and  the 
respondent  has  never  been  able  since  to  find  it :  that  the 
part  of  the  letter  relating  to  this  subject,  is,  as  nearly  as  he 
can  recollect,  as  follov53  :  "  As  to  the  lot  in  Lynchburg,  I 
do  not  know  so  well  about  it,  unless  it  was  sold  for  cash, 
and  that  laid  out  in  young  negroes  :"  That  it  is  not  true 
that  the  lot  was  sold  to  Morris  in  discharge  of  a  debt  due^ 
from  the  respondent  to  Morris  ;  but,  in  discharge  of  a  debt 
of  the  complainant's,  for  which  the  respondent  had  made 
himself  liable  :  that  it  is  true,  that  the  respondent  v^as  at 
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thai  time,  and  still  is  indebted  to  the  complainant,  in  con-    1823. 
sequence  of  long  transactions  between  tbem  ;  but,  that  as  fj^*^l*^' 
the  i>e^)ondent  was  not  in  the  habit  of  keeping  accounts,  Monit  nd 
he  did  not  know  how  the  account  stood  :  that,  since  the     '^^^ 
sale  of  the  lot,  a  settlement  has  taken  place  between  them,    Terren. 
and  the  req^ndent  found  that  he  was  indebted  to  the 

complainant  upwards  of  $ :  that  he  does  not 

believe,  that  he  erer  shewed  the  letter  to  the  defendant 
Morris. 

Christopher  Lynch  deposed,  that  previous  to  the  sa^p'tp  , 

Morris,  he  was  in  conversation  with  Charles  L.  Terrell, 
about  Micajah  Terrell's  lot  in  Ljmchburg,  when  Charles 
drew  out  a  letter  which  he  had  received  from  Micajah  some 
time  before,  containing,  as  well  as  he  recollected,  thes^ 
words :  **  it  w(yuld  be  as  well,"  or  ^^ perhaps  it  would  be 
as  well,  to  sell  the  lot  in  Lynchburg,  and  lay  out  the  pro* 
ceeds  in  young  negroes,''  and  the  witness  adds,  ^^  giving 
the  said  Charles  perfect  discretion  about  the  same :!'  that 
the  witness  was  informed  by  the  said  Charles,  that  there 
was  an  execution  hanging  over  luuaa,  and  that  he  in^nded 
to  sell  the  said  lot  to  discharge  it,  or  was  compelled  to  do 
so,  or  raise  the  money  som^ow  \  that  the  witness  men- 
tioned the  said  Robert  Morria  as  being  the  most  likely  perr 
son  to  buy  it ;  which  he  afterwards  mentioned  to  the  said 
Morris:  that  soon  after,  on.tfie  same  day,  thci  sale.v^as 
made  hy  Charles  to  Morris,  and  the  witness  wa§  requested 
by  both,  to  apply  to  his  faiheT  for  a  deed:^iat  his  father 
he^tat9d  at  first,  because  Micajah  had  not  pud  for  the-let  ^ 
but,  upon  seeing  Morris,  the  deed  was  jnade :  thai  the  wit* 
ness  told  his  fiither,  that  he  had  seen  the  letter  from  Micajah 
to  Charles,  authorising  the  latter  to  sell :  that  he  knew  the 
letter  to  be  in  the  hand-writing  of  Micajah  ;  and,  in  a  con- 
versji^on  with  him  some  time  afterwards,  concerning  it,  he 
did  not  deny  having'  written  it,  but  differed  a  little  with 
the  witness  as  to  the  construction  of  it ;  but,  even  accor- 
ding to  his  construction,  it  would  still  have  given  Charles 
a  discretion  to  sell :  that  he  considered  the  price,  at  that 

Vol.  it.  9 
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1823.    time,  a  fair  one  :  that  Micajah  complained  that  Charles  wvs 

•^^^'**"**^-  in  his  debt,  and  had  not  treated  him  well  in  selling  the  lot : 

iform  Mid  that,  in  saying  that  the  letter  gave  Charles  a  perfect  dis- 

^^^     eretion  to  sell,  the  witness  only  means  to  give  his  amdu- 

'^^nttL  ^iof^  irom  the  words  quoted  above  as  contained  in  the  letter. 

John  Lynch  confirms  most  of  the  statements  in  the  fore- 
going deposition,  and  says,  in  addition,  that  he  has  under- 
stood, both  from  Micajah  and  Charles  Terrell,  that  the  hit- 
ter was  indebted  to  the  former ;  and  that  after  the  payment 
of  a  debt  to  McCleland,  there  was  still  a  balance  due  from 
Charles  to  Micajah  :  that  Micajah  uniformly  refused  to  ra- 
tify what  Charles  had  done. 

McCleland  gives  a  history  of  his  claim  against  Charles 
L«  Terrell,  and  says  that  the  said  debt  was  paid  by  Morris, 
and  he  understood,  both  from  Charles  Tenell  and  Morris, 
diat  the  latter  advanced  this  money  in  part  payment  of  a 
lot  sold  by  Charles  for  Micajah  Terrell  to  the  said  Morris. 
'  Another  witness  states,  that  the  lot  in  question  is  greatly 
improved  in  value  by  the  improv^nent  of  the  main  street 
in  that  part  of  the  town  ;  which  improvement  was  jointly 
made  by  Morris  and  others. 

The  Chancellor,  being  of  opinion  that  Charles  L.  Ter- 
rell had  no  authority  to  sell  the  lot  in  question  to  Morris, 
decreed,  that  the  said  Morris  should  execute  to  the  plaintiff 
a  ^ed  with  special  warranty,  conveying  the  legal  title,  and 
surrender  possession  of  the  said  lot ;  and  that  John  Lynch, 
8enk>r,  upon  receiving  from  the  plaintiff  the  balance  of  the 
pwrchase  money  due  him,  should  execute  to  the  plaintiff  a 
deed  of  confirmation  for  the  same,  with  general  warranty ; 
and  that  the  executors  of  Charles  L.  Terrell  should  pay  the 
costs  out  of  the  estate  of  their  testator,  if  any,  and  if  not, 
then  out  of  their  own  estates. 

From  this  decree,  the  defendant,  Morris,  appealed 

I^tighf  for  the  appellant 
ff^kAam^  for  the  appellee. 
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Nm)tmber22.    Judge  OmsxN.     The  appellee  liviag  in    igga 
Tennessee,  and  having  an  equitable  title  to  a  lot  in  Lynch-  •^^""*'^' 
burgy  the  l^al  title  of  which  was  in  Lyneh,  and  a  tract  of  ifpi^  si 
land  in  the  nei^bouriioody  wrote  to  his  brother,  Charlea    ^'^^^^ 
Terrell,  au^onsing  him  to  sell  the  tract  of  land  ;  and  it  is   Teivril. 
aUedgedy  that  in  the  same  lettor,  be  ako  autfaoriaed  him  to 
sell  the  lot.     The  best,  and  indeed  the  only  aecount,  enti- 
tled to  9ny  we^t,  which  we  hare  of  the  nature  and  ex- 
tent oi  this  anthority,  is  from  the  testimony  of  a  witness 
who  saw  the  letter,  (which  is  lost,)  and  who  slates,  that 
there  was  in  it,  this  expression  :  <^  it  would  be  as  well,'^ 
or,  ^perhaps  it  would  be  as  well,  to  sell  the  lot  in  Lynch- 
burg, and  lay  out  the  proceeds  in  young  n^roes."     The 
witness  states,  that  the  letter  gave  to  Charies  %  perfect  diS' 
eretion^botxt  thesame.    This perfectdiscretion  was  inferred 
by  the  witness  from  the  terms  oC  the  letter,  as  before  stated, 
and  was  not  otherwise  expressed,  as  is  stated  explicitly  by 
the  witness  himself.     Charles  Terrell  was  then  indebted 
to  the  aiq>ellee  in  upwards  of  0800,  and  stall  continues  to 
be  indebted  ;  but  had  voluntarily  and  without  the  request 
of  the  appellee,  given  his  bond  for  a  debt  of  the  appdlee^ 
amounting  to  jS  125  I2s.  y  upon  which  bond  the  creditiM*  had 
sued  and  obtain^  judgment     Charles  Terrell  sold  the  lot 
to  the  appellant  for  0500,  pr<rfdssedly  and  with  the  know- 
ledge of  the  purchaser,  for  the  purpose  of  discharging  this 
last  mentioned  delvt ;  and  Morris  paid  the  i61d5  I2s.  di- 
rectly to  the  creditor.     The  appellant  scans  never  to  have 
seen  the  letter,  and  to  have  acted  under  the  impretiaon  liMt 
Charles  Terrdl  had  an  unlimited  authori^  to  9dl  and  dis- 
pose of  the  proceeds  of  sale ;  which  impression  waaderiv* 
ed  from  Ae  declarations  of  C.  Terrell  himself,  and  of  the 
witness,  who  had  seen  the  letter.     Morris  obtained  from 
L3rnch  the  legal  title. 

This  sale  and  appropriation  of  the  proceeds  thereof,  was 
a  breach  of  trust  on  the  part  of  Charies  Terrell,  and  afmud 
upon  the  appellee.  The  former  could  not,  in  justice,  use 
his  voluntary  engagement  to  pay  the  debt  of  £195  I2s,9 
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l^^dJ    otherwise  than  by  off-setting  it  against  his  larger  debt  to  the 
<^^^''''^"*^^*  latter,  or  frustrate,  under  pretence  that  the  debt  ouf^t  to  be 
Morris  imd  ?^  ^  Mieajafa  T^rell,  the  appropriation  of  the  proceeds 
X  ^"^^    :of  the  saleof  the  lot,  which  theowaer  might  have  thought^ 
'^^rreiu    and  which  piobaUy  wodid  have  been,  Tery  beneficial  to 
him.     The  sale,  aa  well  as  the  appropriation  of  the  pro- 
ceeds of  sale,  was  fraudulent  and  a  Inreacfa  of  trust     The 
circumstances  under  which  it  was  made,  were  calculated  to 
prejudice  the  sale  in  respect  to  price.     It  was  made  by  a 
person  urged  by  a  pressing  necessity  to  sell,  in  order  to  re- 
lieve himself  from  an  execution,  and  to  a  person  who  was 
apprised  of  ^this  necessity.     A  vendor,  under  such  eireum- 
stances,  cannot  ^cpect  as  much  for  any  property,  as  if  it 
were  known  that  he  was  under  no  necessity,  mur  even  anx- 
ious to  sell.     It  appears,  by  Micajah  Terrell's  letter,  that 
he  was  entirely  indifferent  whether  he  sold  or  not,  and 
Charles  Terrell's  necesinties  alone  urged  him  to  sell.     The 
witnesses  are  of  c^inion,  that  the  property  was  sold   at 
a  fair  price.   But,  that  is  of  no  consequence.     The  princi- 
pal had  a  right  to  the  benefit  of  the  sound  discretion  and  un- 
biassed judgment  of  his  agent,  in  respect  to  the  most  px>- 
per  time  for  selling  the  property.     And,  it  appears,  tiiat 
shortly  after  this  sale,  an  inferior  lot,  near  to  that  in  ques- 
tion, was  sold  for  $eoa ;  and  probaUy  it  was  notorious, 
that  intyperty  of  that  description  was  rising  in  value.     The 
appellee  has  lost  the  benefit  of  this  judgment  and  dkK^retion, 
(if  this  sale  bound  him,)  by.the  unjustifiable  purpose  of  his 
Sigeatf  to  appropriate  the  pn^ierty  to  his  own  use,  to  serve 
an  immediate  and  uigent  Occasion.     The  statement  of  ene 
of  the  witnesses,  that  according  to  the  declarations  of  the 
appellee,  after  the  sale,  Charles  Terrell  had  a  discr^ion  to 
sell,  means  no  more  than  that  he  had  a  discieiiott  toadl  or 
not,  and  not  that  he  had  a  discretion  as  to  the  terms  of  the 
sale  and  if)propriiAiotr  of  the  proceeds.    . 

Is  the  purchaser,  under  the  cireumstuiees  of  tins  case^  io 
b^  aflboted  by  the  fraud  and  breaeh  of  trust  on  the  {tert  of 
the  agent?    Ithinkheis^     He  who  deals  with  an  agent 
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is  boond  to  look  to  his  authority.     Tte  fiilore  of  Morris    1823. 
to  caU  for  a  «gfat  of  the  letter  which  g«re  C.  Tterrell  autho-  •^vwmA.r. 
rity  to  sell,  wis  a  gross  ne^igence,  and  no  prudent  man  M<Kri8  and 
would,  in  such  a  case,  be  content  witfi  the  assurances  of  an     ^^^ 
agent  or  a  stranger,'  as  to  tile  extent  of  the  authority,  when    Tcmeil. 
itwas  so  easy  to  have  ascertained  the  real  terms  of  the  au- 
thority,  by  injecting  the  iett^.     Such  negligence  is  equi- 
valent to  actual  notice.     A  man  who  purchases  an  estate 
subject  to  an  equity,  which  the  tHIe  papers  disclose,  is 
bound  in  the  same  way  as  if  he  had  actual  notice,  aMiough 
he  may  never  Yixve  seen  the  title  papers,  and  may  have  been 
assured  by  tiie  Tender,  and  bdieved,  that  the  estate  was  &ee 
from  incumbrance.     It  is  his  folly  or  wilful  neglect,  not  to 
have  reoorted  to  the  nAsans  palpably  in  his  power,  of  ascer- 
taining tfie  true  state  of  the  title  to  the  property  for  which 
he  had  treaited.     If  Morris  had  seen  the  letter,  (and  he 
stands  in  the  same  sitoation  as  if  he  had,)  he  would  have 
known  that  C.  L.  Terrell  was  selling  the  property  for  the 
purpose  of  applsringtiie  proceeds,  contrary  to  the  instruc- 
tions of  his  principal,  and  would  not  only  have  been  privy, 
but  would  have  been  contributing,  to  the  fraud  and  breach 
of  trust  on  tiie  part:  of  the  ageitt.     I  think,  therefore,  that 
tiie  appellant  cannot  be  protected  in  his  purchase. 

As  to  the  claim  of  the  ajqiellant  to  be  compensated  for 
improvements,  now  for  the  first  time,  and  in  this  Court,  as 
far  as  it  appeavs,  asserted,  I  should  have  thought  that  if  the 
appellee  had  assertol  a  daim  for  rents  aiid  profits,  and  an 
account  thereof  had  been  ordered,  then  any  permanent  im- 
pi^vementi  made  by  the  appellant,  ahfaougfa  not  claimed  in 
kis  ahswer^  ought  to  hdlve  beiBh  allowed  as  a  set-off  against 
tite  renttahd  proJitSy  and  fo  no  other  purpose ;  provided, 
sudk  iaprovements  had  been  made  before  notice  o^  the  dis- 
aftrmaneeof  the  contract 'by  the  appellee.     Theeiristence 
of  the  improvements  is  not  alluded  to  in  tiie  pleadings,  nor 
vithe  time  at  wbieiFtbey  wm  made,  stated  in  the  evidence ; 
aad:if  they  were»  I  sliouldiiotlurve  thought  the  appeOant  en- 
title %daim  oompeasatioirfor  th^m,  under  tiie  circtractstan- 
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182S.    ces  of  this  case,  except  to  the  evtent  aforesaid.     In  majd^ 
"^^Jl^^ljf)'  cases,  a  party  in  possession  may  ekim  a  compensation  for  im- 
Morris  and  iMx>vements  against  the  owner,  as  if  the  latter  is  guilty  of  a 
^^^     fraud  in  permitting  such  improvements,  with  a  knowledge 
TerreH.    of  \^  claim,  and  without  giving  notioe  thereof  to  the  pos- 
sessor, or  is  guilty  of  gross  laches  in  asserting  his  claim^  af> 
ter  he  is  apprized  of  it     In  this  case  the  appellant  was  not 
faultless.     The  appellee  disaffirmed  the  contract,  as  soon  as 
he  was  informed  of  it,  and  promptly  prosecuted  his  suit  for 
the  recovery  of  the  property.     The  sale  was  in  September, 
1809,  and  the  answer  of  Morris  was  sworn  to  in  July,  1810. 
The  time  of  instituting  the  suit  does  not  appear,  but  it  must 
have  been  shortly  after  the  sale. 

The  appellant  having  lost  the  benefit  of  his  purchase,  is 
entitled  to  have  the  money  paid  by  him,  refunded.  In 
point  of  law  his  claim  is  against  Charles  L.  Terrell  only, 
who  virtually  received  the  money  from  him,  upon  a  consi- 
deration which  has  failed.  If  C.  L.  Terrell  had  applied 
the  money  to  the  use  of  Micajah  Terrell,  although  not  ac- 
cording to  his  directions,  the  former  would  have  had  a  claim 
against  the  latter  to  that  extent,  and  a  Court  of  Equity,  if 
nothing  further  appeared,  might  substitute  Morris  to  the 
rights  of  C.  L.  Terrell.  But,  as  the  latter  admits  that 
he  was  indebted  to  Micajah,  and  as  it  appears  by  the  evi- 
dence that  he  was  so  indebted  in  a  much  laiger  sum  than  he 
undertook  to  pay  for  him,  he  has  no  claim  against  Micajah 
Terrell  on  that  account,  further  than  to  set-off  the  payment 
against  his  debt  This  right  of  the  appellant  against  C.  L. 
Terrell  being  ascertained  and  established  by  the  {headings 
and  proofs  between  the  plaintifis  and  all  the  defendants,  a 
decree  ought  to  have  been  rendered  in  favor  of  the  appel- 
lant, against  the  repres^tatives  of  Charles  L.  Terrell,  for 
the  amount  paid  by  him  to  said  Terrell  on  account  of  the 
purchase.  The  case  of  ChamUy  v.  Lord  Dunsanny  and 
others^  2  Sch.  and  Lef.  690,  cited  at  the  bar,  fully  supports 
the  proposition,  that  in  such  a  case  a  decree  may  be  made 
between  co-defendants.    And  this  doies  not  conflict  with  the 
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decision  in  the  case  of  TaHaferro  v.  Minor j  in  this  Court    1823. 
The  Court  did  not  in  that  case  declare,  that  no  decree  could  •^J^^JJ^^J^* 
be  pronounced  in  any  case  between  co-defendants  ;  but  that  MorH«  and 
it  was  improper  in  that  case.  ^**!^ 

Witfi  this  yartation,  I  think  the  decree  should  be  affirmed,    Tewen. 
and  the  appellant  should  pay  to  the  appellee  his  costs. 

Judge  CoAXTXR.  I  am  by  no  means  satisfied,  that  under 
the  circumstances  of  this  case,  this  sale  ought  to  be  set  aside, 
either  for  the  want  of  power  in  Charles  Terrell  to  make  it, 
or  by  reason  of  any  fraudulent  or  improper  conduct  between 
the  appellant  and  him,  in  relatioa  to  the  purchase  money, 
which  ought  to  vacate  it 

The  bill  denies  that  any  power  at  all  was  given,  but  in- 
sists that  if  any  was  given,  it  was  a  limited  power,  inas- 
much as  it  directed  a  sale  /or  ca«A.  There  is  no  allegation, 
as  a  ground  for  vacating  the  sale,  that  there  was  inadequacy 
of  price,  or  any  particular  destination  or  appropriation  of  the 
purchase  money,  which  the  agent  and  purchaser  ccmibined 
to  defeat ;  but,  that  instead  of  a  sale  /or  cashy  as  directed, 
it  was  made  to  pay  a  debt  due  from  Charles  Terrell  the 
agent,  to  the  appelant,  when  he,  Charles,  was  in  his  debt 

It  is  proved  by  Christopher  Lynch,  who  saw  the  letter, . 
that  it  did  contain  a  power  to  sell  for  cash,  and  lay  the  mo* 
Bey  out  in  young  negroes,  and  he  thinks  also,  a  perfect  dis- 
cretion on  the  subject :  that  when  the  appellee  returned  to 
this  State,  he  admitted  he  had  written  such  a  letter,  and  did 
not  materially  differ  from  the  witness,  as  to  its  import  and 
construction  ;  but  by  his  construction,  it  would  still  have 
given  Charles  a  discretion  to  sell. 

^  The  deponent  was  ap[Hised  by  Charles  of  the  appropria- 
ation  be  intended  to  make  of  the  greater  part  of  the  pur- 
chase money,  as  h^^eafter  mentioned,  and  says  that  from 
his  knowledge  of  the  brothers,  together  ^ith  the  letter,  he 
would  have  had  no  he^tation  in  making  the  purchase* 
He  also  proves  that  the  lot  was  sold  for  a  fair  price  ;  but 
says,  the  i^pellee  complained,  that  Charles  was  in  his  debt^ 
and  had  not  treated  him  well  by  selling  the  lot. 
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1823*        The  denial  of  any  authority y  then,  was  contrary  to  the 
J^cvember,  appellee's  own  knowledge  of  the  fact ;  and,  in  candor  and 
M^|![^fll^  truth,  he  ought  to  have  rested  his  case  solely  on  the  charge, 
^^®"     that  it  was  not  a  sale  for  cash.     But  this  charge  is  denied, 
TerreiL    and  as  to  the  greater  part  of  the  purchase  money,  is  dis- 
proved ;  and  on  an  account  being  ordered,  I  presume,  could 
have  been  altogether  disproved.     How  was  it  ? 

The  appellee,  before  he  went  to  Tennessee,  sold  a  bill 
on  Philadelphia,  and  received  the  cash.     The  drawee  could 
not  be  found,  nor  could  it  be  discovered  that  any  such  per- 
son had  ever  resided  there ;  it  of  course  came  back  pro- 
tested.    Upon  this,  Charles  Terrell,  to  save  the  honor  and 
credit  of  his  brother,  took  in  the  bill,  and  gave  his  own 
bond,  on  which,  at  the  time  of  the  sale,  a  judgment  had 
been  obtained,  and  execution  sued  out     Now,  though  it 
since  appears  that  Charles  Terrell  was  at  that  time  in  debt 
to  his  brother,  even  after  a  credit  for  this  sum ;  yet,  he 
says,  that  accounts  for  many  years,  had  existed  between  • 
them,  the  state  of  which  he  knew  not,  and  did  not  know 
be  was  in  debt     He  was  not  bound,  therefore,  to  take 
this  step  for  his  brother ;  but  having  done  so,  and  being 
now  pressed  by  execution,  instead  of  buying  slaves  for  his 
brother,  and  suffering  his  own  property  to  be  sold,  he  made 
a  sale  of  the  lot  for  $5Q0y  and  s^plied  jS418  67,  to  the  dis- 
charge of  this  debt ;  and  this,  it  is  true,  with  the  knowledge 
of  the  appellant  at  the  time  of  ,the  sale,  of  this  destination 
of  so  much  of  the  proceeds,  who  actually  paid  that  debt 
Suppose  it  had  turned  out  that  Charles  had  not  been  in 
debt  to  his  brother ;  would  not  this  have  been  a  payment 
in  cash,  even  to  the  appellee  himself? 

But  in  either  way,  it  was,  in  reality,  his  debt  It  is  true, 
if  Charles  had  known  the  state  of  the  accounts,  and  had 
told  the  appellant  that  notwithstanding  that,  he  intended 
to  screen  his  own  property,  there  would  have  been  some 
appearance  of  combination  between  them,  even  if  the  ap- 
pellant had  paid  over  the  money  to  him,  and  had  alledged 
that  it  was  not  incumbent  on  him,  to  see  to  the  appropri- 
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ation  of  it  But  no  such  case  is  made  out ;  and  wton  we  1823. 
add  to  this,  that  the  appellant  never  saw  the  letter,  but  •^^^••"•*«»'* 
took  it  for  granted,  from  the  representations  of  Christopher  mmtm  «id 
Lynch  and  Charles  Terrell,  that  the  latter  had  a  power  to  ?*^ 
sell  for  cash,  no  intentional  fraud  can  be  attributed  to  him,  TeiwU. 
any  more  than  if  he  had  paid  the  cash  to  Charles,  instead 
of  the  creditor,  leaving  it  to  him  to  use  the  money  as  he 
thought  proper.  Some  interest  or  unworthy  motive,  of 
which  I  cannot  see  a  semblance,  ought  to  beshewn,  to  incul- 
pate him,  if  that  is  necessary ;  as,  under  all  the  circumstances 
of  this  case,  I  think  it  is,  in  orSer  to  defeat  the  legal  title 
in  him,  which  has  been  thus  honestly  acqun^  and  paid 
for.  The  after-disputes  and  settlement  between  the  bro- 
thers, however  the  accounts  may  now  stand,  is  not  enough* 
Indeed,  Charles  cannot  be  accused  of  intentional  wrong. 
I  come  to  this  conclusion,  not  only  from  the  bona  fides j  in 
reality,  of  the  transaction,  but  because  I  think  the  app^ee 
is  not  altogether  clear  of*  blame.  He  was  guilty  of  negli- 
gence in  giving  a  power  to  his  brother,  in  whom  it  was 
natural  to  suppose,  from  their  previous  confidence  in  each 
other,  the  world  would  confide,  if  he  was  unworthy  of  that 
confidence  ;  and  has  thus  contributed  to  any  deception,  if 
any  has  been  practised  by  that  brother,  either  on  himself 
or  others.  This  power,  to  say  the  least  of  it,  was  contained 
in  a  letter  calculated  to  produce,  and  did  produce,  a  belief 
that  it  justified  this  very  sale,  in  the  mind  of  the  witness, 
and  which,  of  course,  ^as  calculated  to  produce  the  same 
opinion  in  the  mind  of  the  appellant  Micajah  Terrell  had 
left  the  State  without  a  previous  settlement  with  his  bro- 
ther, leaving  his  own  honor  in 'jeopardy  as  to  the  bill  sold, 
and  also  his  brother's  in  some  respect,  who  had  told  the 
purchaser  that  he  might  rely  on  its  payment  I  can- 
not help  thinking,  therefore,  that  if  this  letter  had  not  been 
lost  or  mislaid,  or  if  Lynchburg  lots  had  been  falling,  in- 
stead of  rising,  in  price,  on  his  return,  we  never  should 
have  heard  of  the  defect  of  this  power. 
Vot.  ir.  3 
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1833.        But  this  was  not  a  sale,  as  is  alledged  in  the  bill,  to  pay 
J^^^i"'^"*'*^'  a  debt  due  frbm  Charles  to  the  appellant  Morris.      It  was 
j^J^IX^a  sale  for  cash,  and  »418  67,  was  paid  in  cash,  as  abore 
'^^^^     stated.     A^  to  the  residue,  there  was  a  part  of  the  original 
Teireil.    purchase  money  due  to  Lynch  ;  concerning  which,  there 
is,  and  can  be  no  dispute  ;  and  the  small  balance  remaining^ 
was  to  go  as  a  credit  on  a  bond  for  a  larger  amount,  in 
which  the  appellee  went  oflf  indebted  to  the  appeUant. 
Perhaps  Charles  was  security  in  that,,  or  was  desirous  t9 
save  his  brother^s  honor  there  also  ;  for,  he  promised  to  pay 
the  balance,  as  soon  as  he  got  his  crop  to  market,  as  is 
alledged  in  the  answer,  and  all  this  would,  doubtless,  have 
been  proved  on  taking  the  accounts.     It  was,  therefore,  a 
sale  for  cash,  and  cash  payments,  and  consequently,  the 
only  complaint.in  the  bill  is  done  away.     This  case  pre- 
sents another  hardship,  which  induces  me  to  think  that  less 
injustice  will  be  done  in  affirming  the  sale,  than  in  setting 
it  aside. 

About  the  time  of  the  suit,  whether  before  or  after  does 
not  appear,  the  appellant  sold  a  part  of  this  lot,  and  a  brick 
house  has  been  built  and  other  monies  laid  out,  which  have 
enhanced  its  value.  The  appellant,  or  some  one  else,  per- 
haps equally  innocent,  must  lose  this,  unless  the  appellee 
can  be  made  to  account  for  it  This  I  think  would  be  too 
great  a  premium  on  his  transactions  in  this  case.  I  have 
not  particularly  investigated  this  poidt,  nor  is  it  necessary, 
the  other  Judges  being  of  T)pinion,  that  no  account  of  these 
improvements  can  be  taken.  Indeed,  I  am  inclined  to 
thinks  from  the  manner  in  which  this  point  is  presented  by 
the  record,  that  no  account  t^an  be  taken. 

I  therefore  think  we  ought  to  reverse  the  decree  and  dis- 
miss the  bill.  The  other  Judges,  however,  are  of  a  differ- 
ent opinion,  and  the  only  question  remaining  is>  whether 
there  can  be  a  decree  between  the  appellant  and  the  repre- 
sentatives of  Charles  Terrell,  for  the  money  psud  in  dis- 
charge of  the  debt  aforesaid,  there  being  qo  dispute  as  to 
any  other  sum  ?    The  amount  thus  paid,  as  stilted  in  the 
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answer  of  the  appellant,   was  iei28  12*.     The  witness    1823. 
McCleland  says,  as  near  as  he  recollects,  it  was  £  125  12*.  •'V^»«"*«'« 
.  It  seems  to  me  that  a  decree  may  be  made  between  those  Morm  mhI 
parties.    But,  as  those  representatives  have  no  counsel  here,      ^*^ 
and  as  there  is  no  one  authorised  to  assent  to  a  decree  for   T«neiti 
any  specific  sum,  all  that  we  can  do  is,  to  send  the  cause 
back  for  an  account  between  those  parties,  settling  the  prin** 
eiple  that  it  is  competent  for  the  Court  U>  decree  between 
them. 

The  appellee  has  recovered  his  costs  iu  the  Court  below 
against  tiie  appellant,  by  the  decree,  and  must  have  his  costs . 
here  on  the  affirmance. 

As  to  the  fiiture  costs  in  taking  the  accounts,  &c.,  they 
will  of  course  be  charged,  either  to  the  appellant  or  to  the 
representatives  of  Charles  Terrell,  as  either  shall  require 
the  services  producing  such  costs.  But,  on  the  final  decr^ 
between  them,  I  think  the  estate  of  Charles  Terrell  ought 
to  be  made  responsible,  not  only  for  the  interest  of  the  mo- 
ney paid,  but  all  costs  incurred  by  the  appellant,  as  well 
here  as  in  the  Court  below,  in  the  same  manner  as  if  he  had 
brought  a  suit  to  have  his  purchase  money  and  costs  reim- 
bursed. 

As  to  the  bond  of  the  appellee,  if  ^at  was  delivered  up 
to  Charles  Terrell,  it  ought  to  be  returned  or  accounted  for. 

Judge  Brooks,  concurred  with  Judge  Gbsen  ;  and 
this  was,  in  substance,  the  decree  entered  up  :  That  al- 
though the  decree  of  the  Chancellor  is  right  so  far  as  it  goes, 
it  is  erroneous  in  not  proceeding  to  decree  that  the  defen- 
dants, the  personal  representatives  of  Charles  Terrell, 
should,  out  of  the  assets  of  their  testator,  if  so  much  there- 
of they  have,  pay  to  the  appellant  what  the  said  Charles 
Terrell  received  from  him,  in  consideration  of  the  sale  of 
the  lot  in  the  proceedings  mentioned,  with  interest  from  the 
time  of  the  receipt  thereof,  and  all  the  costs  expended  by 
the  appellant  in  defending  this  suit ;  and  to  that  end,  pro- 
per accounts  should  have  been  directed.  In  taking  such 
accounts,  the  said  representatives  should  be  also  charged  - 
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1823.    with  all  costs  and  loss,  incurred  by  the  appellant  in  the  pro« 
J^ovember,  gecution  of  this  appeal  ;  and  that  the  costs  of  the  further 
Morris  and  prosecution  of  the  said  suit,  which  would  otherwise  be 
^®"   •  chargeable  to  the  appellee,  should  be  borne  in  the  first  in- 
Tcrren.    stance  by  the  appellant     Therefore  it  is  decreed  and  order- 
ed, that  the  decree  aforesaid,  so  far  as  the  same  confliets 
with  the  foregoing  opinion,  be  reversed  and  annulled,  that 
the  residue  thereof  be  affirmed  ;  and  also,  that  the  appellant 
do  pay  to  the  appellee,  as  the  party  substantially  prevailin^^ 
his  costs  by  him  about  his  defence  in  this  behalf  expended. 
But,  this  decree  b  to  be  without  prejudice  to  any  suit  which 
the  appellant  may  be  advised  to  bring  against  the  said 
Charles  L.  Terrell's  representatives,  claiming  compensation 
for  imppovements  on  the  said  lot,  or  to  any  defence  of  the 
said  Terrell's  representatives,  against  such  suit  or  claim. 


Fairfax  v.  Lewis. 

jnnmiber.  ThE   SAME   v/  ThE*  SAME. 

Whftt  ooQStitutes  an.iodependent  ooTenant 

A  purchaser  is  not  bound  to  prepan  and  tender  a  deed  to  the  vendor,  unleaa 
■oeh  an  obligation  ean  be  inferred  Trom  the  terms  of  the  contract. 

In  aaontraet  between  A  B.  and  C.  by  which  A  purchases  from  B  part  of  a 
traet  of  land,  the  title  to  which  was  in  D.  and  B.  eofenanted  to  procure  a 
•onvejanoe  for  that  part  of  the  land  to  A.  and  C.  purchases  the  residue  of 
the  bmd  of  B  and  porehases  also  from  A  that  part  which  A.  had  pur- 
ehased  of  B.  for  which  A.  covenanu  with  C  to  procure  him  a  proper 
coDTejanee  i  and,  in  the  same  contract,  B.  covenants  with  C.  to  procure 
lUm  a  conveyance  of  the  whole  tract  i  lipon  the  general  plea  of  covenants 
performed  by  A.  proof  that  B.  procured  a  eonvejanee  of  the  whole  hund  to 
C.  does  not  support  the  issue  on  the  part  of  A. 

These  were  two  actions  of  covenant ;  one  brought  in 
the  Superior  Court  of  Law  for  Jefferson  county,  by  Lewis 
V,  Fairfax  ;  the  other  brought  in  the  Superior  Court  of 
Law  for  Loudoun  county,  by  Fairfax  v.  Lewis. 
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The  covenant  on  which  both  actions  were  founded,  was    182^. 
in  substance  as  follows  :  ^^'^^T'^: 

On  the  26th  of  April,  1804,  Philip  Fitzhugh,  Joseph 
LewiSy  junior y  and  Ferdinando  Fairfax^  entered  into  an 
agreement,  under  seal,  by  which  the  said  Fitzhugh  pur- 
chased of  the  said  Lewis  his  estate  called  Clifton,  in  Lou- 
doun county,  with  the  mill,  distillery,  and  every  imple- 
ment belonging  thereto,  &c.,  the  quantity  of  lan<libeing 
about  203  acres,  possession  to  be  delivered  on  the  first  day 
of  May  following,  with  a  good  conveyance,,  by  a  clear 
deed,  with  general  warranty,  and:  free  from  every  incum- 
brance, except  a  mortgage  for  four  thousand  pounds, 
to  Joseph  Tidball,  payable  the  first  day  of  May,  1813, 
with  interest,  annually,  from  the  first  of  May  next ; 
which  mortgage  the  said  Fitzhugh  assumed  to  discharge 
as  a  part  of  the  purchase  consideration  ;  and  likewise 
to  assign  over  to  said  Lewis  an  obligation  or  assumpsit 
of  Richard  Bland  Lee,  for  jS  5,000,  and  tjo  pay  the  ba- 
lance of  i2l8,333§,  out  of  a  tract  of  about  19,200  acres, 
upon  Bacon  Creek  of  Green  River,  Kentucky,  which  the 
said  Fitzhugh  held  the  obligation  of  Thomas  Lang,  to 
convey  in  due  form,  when  required  by  the  said  Fitzhugh, 
.  and  which  land   Fitzhugh  warranted  to  be  clear  of  all 
claim  for  taxes  or  public  dues,  rating  the  said  land  at  S  2 
per  acre,  on  an  average.     Then  Lewis  bound  himself  to 
procure  to  FairfcuK,  or  whom  he  might  direct,  a  conveyance 
or  assignment,  in  due  and  effective  form,  of  a  certain 
claim  held  by  •Adam  Douglas,  as  administrator  of  Ro- 
bert Tumbull,  deceased,  upon  Dr.  E,  W,  Bull,  estima- 
ted at  about  $  8,000,  together  unth  a  proper  assignment 
of  the  Tnortgage  on  said  BulPs  land,  by  which  the  said 
claim  is  secured,  with  the  benefit  of  the  suit  in  Chancery 
then  depending  for  the  foreclosure  of  the  same;  also  to 
assign  or  procure  to  the  said  Fairfax  the  above  mentioned 
daim  of  Fitzhugh  on  R.  B.  Lee,  for  H  5,000  ;  and  like- 
"^se  to  procure  a  proper  conveyance  of  the  said  part  of 
the  said  Green  River  land  to  amount  to  $  8,3334,  at  twp 
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1823.    dollars  per  acre  as  aforesaid^  to  the  said  FairfttXy  Jram 
J^cfwimber.  ff^Q  ^afrf  Thoftuis  Lang;  the  whole  (subject  to  corree- 
•  fairfex    tions,)  put  at  Jl  2 1,333  J,  for  which  the  said  Lewis  agrees 
j^jj     to  receive,  and  the  said  Fairfax  to  make  payment  as  fol- 
lows :     The  balance  now  remaining  unsold  of  the  Pied* 
mont  tract  in  Lovdoun,  and  to  the  southward  of  what  was 
before  conveyed  to  said  Lewisy  estimated  to  be   about 
2,500nacres,  but  to  be  ascertained  by  surveys  already  made 
thereof  by  William  H.  Harding,  at  H  8  per  acre,  say  to 
the  amount.of  jS  20,033,  of  which' the  said  Fairfax  is  to 
convey  his  reversionary  interest,  with  general  warranty  ; 
also  wood-land  on  the  Blue  Ridge  or  Short  Hill,  or  leased 
land  in  the  Valley  between,  selected  by  said  Fairfax,  as 
soon  as  conveniently  can  be  done,  at  his  selling  prices  (but 
not  exceeding  ten  dollars  per  acre,)  to  make  up  the  ba* 
lance,  say  $  1,300  ;  and  should  the  above  agreement  taUK 
effect  J  the  said  Fitzhugh  engages  to  proctire  from  the 
said  Thomas  Lang  a  conveyance  cf  the  whole  qf  the  said 
Green  River  tract  qf  land  to  the  said  Fairfax,  according 
to  the  said  Lang's  obligation  to  convey  the  same,  and  to 
receive  inpayment  tlie  following,  viz  :  certain  lan€ls  in 
the  counties  of  Washington  and  Montgomery,  in  Vir- 
ginia,  bought  by  the  said  Fairfax,  cf  Hugh  Holmes, 
and  to  be  conveyed  by  either  'of  them  to  the  said  Fitz^ 
hugh,  with  special  warranty,  at  the  price  cf  {05,000  j 
certain  lands  in  Pennsylvania,  bou^t  by  said  Fairfax  of 
Richard  Bland  Lee,  whose  conveyance  to  said  Fitzhugh, 
in  due  form,  said  Fairfax  shall  procure,  the  quantity  j9€r 
surveys  or  patents  now  Exhibited,  for  JJ  8,400 ;  a  tract  of 
land  in  Wood  county,  per  patent^  said  to  be  5,000  acres, 
to  be  conveyed  to  said  Fitzhugh  by  Thomas  Wilson  of 
Morgantown,  as  he  would  have  convejred  to  said  Fairfax, 
at  %  5,500 ;  certain  lands  in  Bourbon  county,  Kentucky, 
conveyed  by  Fendallto  said  Fairfax,  and  by  him  to  be 
conveyed  to  said  Fitzhugh,  by  a  similar  deed,  for  04,000  ; 
the  lot  and  houses  in  Hillsborough,  purchased  by  said  Fair, 
fax  from  Thomas  D.  Stevens,  for  jl,  1,666  66  ;  the  lot 
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and  houses  in  the  same  place  purchased  by  the  same  from    1833; 
Thomas  Leslie^  for  $  1,200,  to  be  conveyed  without  delay,  "J^^^J^' 
and  immediate  possession  given,  except  a  lease  for  the  first    mHkx 
for  one  year,  the  rent  thereof  .to  go  to  the  satd  Fairfax  :    ^eJ^'ig, 
the  lot  of  Stephen  Donaldson  on  the  •Strcadia  tract,  sub* 
ject  to  the  life  estate  of  Mrs.  Sar€$h  Fairfax^  and  the 
lease  of  said  Donakisonj  say  3.15  acres,  at  jtlS,  equal  to 
H  4,020 ;  any  balance  on  either  side  to  be  made  up  in  some 
way  convenient  and  accommodating  to  the  party  having 
the  same  to  pay.     It  was  farther  agreed  between  the  par- 
ties, thattkie  contract  shall  take  immediate  effect ^  and 
be  binding  t^on  each  of  them^  their  heirs,  executors^ 
and  administratorsj  when  the  said  Fitzhugh  shall  cfe- 
termine  to  take  the  Clifton  estate j  on  the  terms  first 
above  expressed j  which  he  has  the  option  of  ctccepting  or 
refusing,  upon  actual  inspection,  to  be  made  by  him, 
urithout  delay. 

This  agreement  was  signed  and  sealed  by  Lewis  and 
Fairfax  ;  and  the  following  writing  was  subjoined  :  ^*  Af- 
ter viewing  the  Clifton  estate,  I  do  hereby  ratify  the  above 
contract  this  3d  day  of  May,  1804. 

Philip  Fitzhuc^h,  (Seal.)" 

An  addition  was  made  to*  this  agreement,  dated  the  4th 
of  May,  1804,  by  Lewis  and  Fairfax,  under  their  hands 
and  £«als,  by  which  it  is  stipulated,  that  for  ascertaining 
finally  the  difierence  between  the  true  quantity  of  lajad  of 
the  Piedmont  tract,  conveyed  to  the  said  Lewis  by  the 
said  Fairfax,  and  the  estimated  quantity  of  2,361$  aeres^ 
Ihey  will  submit  to  a  survey  to  be  made  without  delay,  by 
William  H,  Harding,  at  the  instance  and  expense  of  the 
said  Lewis,  except  as  to  .the  lots  of  Joseph  Thompson, 
fFilliam  Hough,  jmd  Samuel  Clendenning,  and  the  slip' 
on  Taylor^s  line,  sold  to  James  Mcllhaney,  which  have 
not  been  already  surveyed  ;  and  that  when  ascertained,  such 
difference  (excess  or  deficiency)  is  to  be  accounted  for  at  jl  8 
per  acre :  that  Fairfax  shall  cause  to  be  immediately  conr 
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1823.  vcyed  by  the  said  Harding  to  the  said  l^wis  the  laad  which 
•  Harding  owns  upon  Broad  Run,  on  the  TankersviUe  tract 
(said  to  be  about  158  acres,)  by  actual  survey,  at  S 16  per 
acre,  payable  first  in  the  deficiency  of  the  said  Piedmoni 
land,  conveyed  to  Lewis  as  aforesaid,  compared  with  the 
property  received  of  the  said  Leuns^  according  to  the 
within  contract,  when  the  decree  of  the  Chancellor  shall 
fix  the  amount  of  TumhuWs  claim  on  Bull,  which  is  now 
received  by  Fairfax^  at  not  less  than  $  6,000,  with  inte* 
rest  from  the  1st  of  January,  1801,  and  the  baknee  ia 
some  property  convenient  and  accommodating  to  both  par- 
ties. 

In  the  action  of  Lewis  v.  Fairfax^  the  declaration  as- 
signs as  a  breach  of  covenant,  that  the  said  Fairfax  ^^  did 
not  immediately,  or  at  any  time  since,  cause  to  be  conveyed 
by  William  H.  Harding^  to  the  said  Lewi^  the  land 
which  Harding  then  owned  upon  Broad  Run,  on  the  Tan- 
kersville  tracts  (said  to  be  158  acres,  by  actual  survey,)  at 
*16/?eracre,&c." 

Fairfax  pleaded  covenants  performed  ;  and  a  q>ecial 
plea  to  the  following  eflTect :  that  he  has  always  be^i  ready 
to  cause  to  be  conveyed  by  the  said  William  H,  Harding 

to  the  said ,  the  land  which  Harding  owned  on  Broad 

Run,  said  to  be  150  acres  by  actual  survey,  if  he  had  been 
thereto  required  ;  but  the  plaintiff  never  did  require  or  de- 
mand a  conveyance  of  the  same,  according  to  the  tenor  of 
the  said  covenant ;  and  he  put  himself  upon  the  country. 

To  the  first  plea,  the  plaintiff*  replied  generally,  and  is- 
sue was  joined  ;  and  to  the  second  plea  he  put  in  a  general 
demurrer.  Upon  argument,  the  demurrer  was  sustained 
by  the  Court,  and  the  plea  overruled. 

At  a  subsequent  term,  the  cause  came  to  trial,  and  the 
jury  found  a  verdict  for  8  2, 528  damages,  with  interest  from 
the  4th  day  of  May,  1804,  until  paid.  The  Court  gave 
judgment  accordingly. 

Fairfax  obtained  a  supersedeas. 


Fakte 
Ltwit. 
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In  the  suit  of  Fair/ax  v.  Lewis^  (which  is  founded  on  1393. 
the  same  agreement^  as  before  mentioned)  the  declaration  al-  Mn>ember. 
ledges,  that  FayrfoLX  had  well  and  truly  performed  all  the 
covenants  and  agreements  on  his  part  to  be  performed,  so 
.  &r  as  they  regard  the  said  Lewis j  and  in  particular,  he 
avers  that  on  the  4th  day  of  May,  1804,  he  conveyed  to 
the  sadd  Lewis  by  a  good  and  sufficient  deed,  the  Piedmont 
tract  of  land  in  the  contract  mentioned,  which  said  tract 
contained  2,361)  acres,  and  which  said  conveyance  was  ac- 
cepted by  the  said  Lewis,  under  and  by  virtue  of  the  agree- 
ment aforesaid  ^  neverthelessy  the  said  Lewis  has  altogether 
failed  to  perform  the  said  agreement,  so  far  as  it  regarded 
the  said  Fdirfax,  and  has  broken  the  same  in  these  instan- 
ces, viz:  the  said  Lewis  has  failed  to  assign  to  the  said  Fair- 
Jaxy  the  claim  held  by  Adam  Douglas^  as  administrator 
of  Robert  Tumbully  deceased,  upon  W,  Bully  estimated 
at  $  8,000,  and  altogether  £uied  to  establish  the  said  claim 
to  amount  to  )2l8,000,  oreven  $7,200,  but  that  the  said  claim 
only  amounted  to  $  7, 1 92 :  that  the  said  Lewis  has  altoge- 
ther failed  to  assign  or  procure  to  the  said  Fairfax  the 
claim  of  Philip  Fitzhugh  on  Richard  B.  Lee  for  |I5,000: 
that  the  said  Lewis  has  altogether  failed  to  procure  a  pro- 
per conveyance  of  the  said  part  of  the  said  Chreen  River  land, 
to  the  amount  of  $  8,333  33  cts.  at  two  dollars  joer  acre  as 
aforesaid,  to  the  said  Fairfax  from  the  said  Thomas  Lang; 
and  that  the  said  Thomas  Lang  had  not,  at  the  time  of  the 
execution  of  the  agreement  aforesaid,  or  ever  after,  a  good, 
sure,  perfect  and  indefeasible  estate  in  fee,  in  and  to  the 
said  Chreen  River  tract  of  land,  whereby  he  could  convey, 
by  a  proper  conveyance,  to  the  said  Fairfax^  the  aforesaid 
part  of  the  said  tract,  amounting  9X$2  per  acre  to  $  8,333 
33  cts. 

The  defendant  pleaded  covenants  performed  ;  where- 
upon issue  was  joined.  - 

At  the  trial  the  plaintiff  filed  a  demurrer  to  the  evidence 
of  the  defendant,  to  support  on  his  part  the  issue  joined, 
which  the  defendant  refused  to  join;  but  the  Court  directed 
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1823.    him  lo  join  in  the  said  demurrer,  on  the  plaintiflPs  consent- 
•'^'^'•*"*^*  ing  that  the  same  should  be  subject  to  the  following  terms  ; 
'  The  demurrer  in  this  case  is  also  to  be  subject  to  the  opi- 
nion of  the  Court  on  this  point,  to  wit,  whether  as  the  plead- 
ings and  issue  in  this  cause  are,  it  was  incumbent  upon  the 
plaintiff  to  prove  a  performance,  or  an  offer  on  his  part  to 
perform  the  following  covenants  contained  in  the  deed  s^t 
forth  in  the  declaration,  to  wit ;  the  covenant  for  the  con- 
veyance of  Woodland  on  the  Blue  Sidgejor  Short  Hzll^  or 
leased  land  in  the  Valley,  and  the  covenant  for  the  convey- 
ance of  the  lot  of  Stephen  Donaldson  on  the  •Arcadia  tract, 
and  the  covenants  for  the  conveyance  of  the  land  owned  by 
William  Harding  upon  Broad  Run  in  the  FrankHn  tract, 
of  the  performance  of  which  covenants,  or  of  any  offer  or 
tender  fo  perform  them,  no  evidence  was  offered  to  the  ju- 
ry. "     To  these  terms  the  plaintiff  assented,  and  the  defen- 
dant thereupon  joined  in  the  demurrer.     Whereupon  a  ju- 
ror was  withdrawn,  and  the  rest  of  the  jury  discharged  from 
rendering  a  verdict 

On  the  trial,  five  bills  of  exception  Vere  filed. 
1.  The  plaintiff  offered  in  evidence,  a  certificate  pur- 
porting to  be  the  certificate  of  the  Register  of  the  Land  Of- 
fice of  the  State  of  Kentucky,  under  the  seal  of  the  said 
Office,  certifying,  that  19,000  acres  of  land  entered  with  the 
Auditor  for  taication,  in  the  name  of  Thomas  Langy  jun. 
was  lying  in  Harding  county  and  as  patented  to  WilUafn 
Pollard,  was  exposed  to  sale  in  the  following  manner  ("  as 
appears  from  the  books  of  the  sale  of  non-residents  land  in 
my  office,")  viz.  4,000  acres  to  W.  J.  Adair  in  the  year  1804, 
for  the  taxes  and  costs  due  thereon  for  the  year  1803,  &c. 
signed  Mark  Harding,  B.  L.  Off",  and  sealed  with  his 
official  seal. 

There  was  also  a  certificate  purporting  to  be  that  of  the 
Governor  of  Kentucky,  under  the  seal  of  the  said  State, 
certifying  that  the  said  Mark  Harding  is  and  was,  at  the 
lime  of  signing  the  foregoing  certificate.  Register  of  the 
Land  Office  of  Kentucky,  and  that  full  faith  and  credit  should 
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be  given  to  all  his  official  acts.     Signed  Charles  Scott,    162B. 
and  countersigned  by  i/]  Bledsoe,  Secretary.  J^^wmber. 

The  defendant  objected  to  the  said  evidence,  stating,  that 
the  same  was  not  authenticated  according  to  the  act  of  Con- 
gress ;  and  the  Court  sustained  the  objection,  and  refused  to 
suffer  the  said  certificates  to  be  read.  To  this  opinion  the 
plaintiff  excepted. 

2.  The  plaintiff  offered  in  evidence  a  certificate  purport- 
ing to  be  a  certificate  of  the  Auditor  of  the  State  of  Ken* 
tucky,  stating,  that  on  the  12th  day  of  August,  1797,  John 
Philips  listed  for  taxation  in  that  office  the  following  tracts 
of  land,  viz  :  19,000  acres,  third  rate,  lying  in  the  county 
of  Harding  on  Oreen  River ,  and  patented  in  the  name  of 
W.  Pollard,  on  the  35th  day  of  November,  1803.  The 
above  tract  of  land  was  transferred  from  John  Philips  to 
Thomas  Lang,  jr.  &c.  signed  George  Madison;  and  a  cer- 
tificate of  the  (Governor,  in  official  form,  that  George  McuHr 
son  '^  Auditor  of  public  accounts  for  the  said  State. 

The  plaintiff,  at  the  same  time,  offered  in  evidence  a 
paper  purporting  to  be  a  copy  of  "  an  act  providing  for  the 
redemption  of  lands  sold  for  taxes,"  in  these  words,  &c. 
certified  by  J.  Bledsoe,  Secretary  of  State,  to  be  a  true 
and  perfect  copy  of  the  original  enrolled  bilL 

The  defendant  objected  to  the  reading  the  said  papery 
stating,  that  they  were  not  duly  authenticated  according  to 
the  act  of  Congrnan ;  and  the  Court  sustained  the  objection. 
To  that  opinion^  the  plaintiff  excepted. 

3.  The  plaintiff  offered  to  prove,  by  parol  evidence, 
that  the  tract  of  19,200  acres  on  Green  River  in  Kentucky, 
mentioned  in  the  contract  aforesaid,  was  not  then  worth, 
nor  is  it  now  worth,  the  taxes  payable  on  the  said  land  ; 
but  the  defendant  objected  to  such  testimony,  and  the  Court 
sustained  the  objection.     The  plaintiff  excepted. 

4.  The  plaintiff  offered  evidence  to  prove,  that  the  pror 
perty  in  the  aforesaid  contract  mentioned,  called  Clifton^ 
conveyed  as  aforesaid  by  the  defendant  to  the  said  Philip 
Fitzhttgh,  was  not  at  that  time  intrinsically  worth  $  3,000 ; 
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1823.    and  that  the  tract  of  land  called  Piedmonty  conveyed  as 

J^ovember.  before-mentioned  by  the  plaintiff  to  the^  defendant,  was 

Fairfia    of  greater  value  than  the  price  at  which  the  same  was 

j^-.^     rated.     But,  the  defendant  objecting  to  this  evidence,  the 

Court  refused  to  admit  it     To  this  opinion,  the  plaintiff 

excepted. 

5.  The  plaintiff  offered  in  evidence  a  copy  of  a  contract 
between  Ezekiel  TV.  Bull  Bind  Philip  Fit zhughj  dated  the 
4th  of  May,  1804,  with  two  endorsements  thereon,  the 
last  of  which  is  in  the  hand-writing  of  the  said  BuiL 
The  contract  stipulates,  that,  in  consideration  of  a  dlaim 
held  by  the  said  Bull  against  T%eodorick  Lee^  to  the 
amount  of  |»  11,000,  the  said  Fitzhugh  agrees  to  have 
conveyed  to  the  said  BuJly  the  two  following  pieces  of 
property,  viz :  two  certain  tracts  of  land  lying  in  Bour- 
bon county,  Kentucky,  and  several  tracts  of  land  in  the 
county  of  Lycoming  and  Mifflin,  Pennsylvam'a ;  all 
which  property  the  said  Fitzhugh  is  to  receive  from  Fair^ 
fax ;  but,  as  the  valuation  of  the  said  property  exceeds 
the  claim  of  the  said  Bully  in  the  sum  of  $  1,420,  the  said 
Bull  agrees  to  account  with  the  said  Fitzhugh  for  the 
same,  within  the  term  of  three  months  from  the  time  the 
title  papers  are  passed  to  him,  if  he  should  not,  before  that 
time,  sink  the  claim  of  any  balance,  by  an  order  on  said 
Fitzhughy  from  General  Henry  Lee. 

The  endorsement  .states,  that  the  contract  is  subject  only 
to  the  condition  of  Fairfax  receiving  from  Thonuis 
Langy  either  mediately  through  Fitzhugh,  or  directly 
from  himself,  a  conveyance  of  certain  lands  on  Crreen  Ri- 
ver free  from  e;vexy  incumbrance,  agreeable  to  the  con- 
tract entered  into  between  Fairfax  and  Fitzhughy  on  the 
26th  of  April  last     Signed  by  Fitzhugh  and  Bull. 

There  is  also  an  endorsement  signed  by  Bully  stating 
that  the  first  endorsement  is  in  the  hand-writing  of  Fair- 
faxy  and  by  his  suggestion  annexed  to  the  said  agreement 
The  said  copy  of  the  agreement  and  endorsements,  was 
offered  for  the  purpose  of  impeaching  the  truth  of  the  said 
BulPa  deposition;  and  the  defendant  having  objected 
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thereto,  the  Court  permitted  the  said  testimony  to  go  to  1823. 
the  jury  for  the  purpose  aforesaid,  but  informed  the  plain-  "J^^i^^IU^' 
tiflPs  counsel,  that  if  he  persisted  in  using  it,  the  Court  would 
not  compel  the  defendant  to  join  in  demurrer ;  the  Court 
being  of  opinion,  that  the  demurrant,  in  such  a  case  as  this, 
could  not  be  permitted  to  impeach  the  truth  of  the  evi- 
dence demurred  ix> ;  whereupon  the  plaintiff's  counsel 
withdrew  the  said  copy  and  endorsement,  and  excepted  to 
the  opinion  of  the  Court 

The  demurrer  to  evidence  was,  in  substance,  as  follows  : 
To  maintain  the  issue  on  the  part  of  the  defendant,  he 
gave  in  evidence  to  the  jury  the  contract  entered  into,  be- 
tween the  plaintiff  and  defendant  and  Philip  Fitzhugh^ 
with  the  endorsements  thereon,  and  additions  thereto,  da- 
ted the  26th  of  April,  1804,  as  above  recited  : 

A  deed  from  the  defendant  to  Philip  Fitzhugh,  for  the 
property  called  Clifton,  dated  the  4th  day  of  May,  1804  : 

A  letter  from  Fairfax  to  Lewis,  dated  the  9th  of  Feb- 
ruary, 1805,  informing  him  that  Dr.  Bull  intended  to 
attempt  to  get  rid  of  his  debt  to  Robert  Tumbully  (as- 
signed to  Fairfax  by  Lewis ,)  by  shewing  usury  in  the 
transaetion  : 

A  deed  of  mortgage  from  Bull  to  Tumbull,  dated  the 
21st  of  April,  1801,  to  secure  a  debt  of  $6,000. 

A  decree  of  the  Staunton  Chancery  Court,  foreclosing 
the  said  mortgage : 

The  defendant  then  proved  by  a  witness,  that  the  plain- 
tiff received  the  proceeds  of  the  sale  of  the  mortgaged 
property  aforesaid,  made  under  the  decree  aforesaid  $  and 
that  the  assumpsit  of  Richard  B.  Lee,  mentioned  in  the 
contract  before  mentioned,  was  assigned  to  the  plaintiff,  ac- 
cording to  the  terms  of  the  said  contract 

A  copy  of  a  receipt  given  to  Fairfax,  21st  of  June, 
1804,  by  Fitzhugh,  acknowledging  his  having  received 
from  the  said  Fairfax,  his  obligation  to  convey,  when  re- 
quired, his  reversionary  right  of  Donaldson^ s  lot  in  Arca- 
dia ;  also  his  orders  on  Stevens  and  Leslie,  for  a  convey- 
^ce  of  their  lots  and  houses  in  Hillsborough,  &c. 
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1823.  The  deposition  of  Bully  stating  his  impressions  of  the 
JTvoember,  understanding  of  the  parties  in  the  contract  of  the  36th  of 
April,  1804  : 

The  evidence  of  Thomas  Lee^  to  prove  that  a  deed  was 
executed  by  Thomas  Lang  to  the  plaintiflF  for  the  19,200 
acres  of  land,  mentioned  in  the  said  contract ;  which  deed 
was  put  into  the  possession  of  the  said  Letj  as  the  agent  of 
the  said  plaintiff,  and  was  enclosed  by  him,  the  said  Lee^  in 
a  letter  to  ^e  plaintiff,  which  letter  was  produced  by  the 
plaintiff;  suggesting  an  imperfection  in  the  deed,  in  taking 
Mrs.  Lang^s  relinquishment  of  dower,  and  advising  the 
proper  course  to  have  the  error  corrected,  &c. 

The  plaintiff  gave  in  evidence  on  his  part,  the  convey- 
ance of  himself,  to  the  defendant,  of  the  Piedmont  land, 
dated  the  4th  day  of  May,  1804  : 

A  letter  from  Fitzhugh  to  Langj  dated  21st  of  June, 
1804,  informing  him  that  as  Fairfax  deemed  the  deed  to 
him  {Fitzhugh)  insufficient,  he  requested  that  Lang  would 
execute  another  deed  to  Favrfax^  referring  to  the  bounds 
of  the  original  patent,  with  Mrs.  Lang*s  relinquishment 
taken  in  proper  form,  as  the  laws  of  Kentucky  require, 
&c.  ;  and  he  further  proved  that  Lang  received  the  said 
letter  through  the  s^nt  of  the  plaintiff. 

The  plaintiff  proved  that  he  sent  an  agent  to  the  house 
of  the  said  Langy  with  instructions  to  procure  a  deed  for 
the  Kentucky  land,  and  to  view  the  said  land  and  make 
enquiries  about  its  boundaries,  natural  advantages,  soil,  va- 
lue, title,  &c.  :  that  Lang  objected  to  give  such  deed  as 
the  plaintiff  requested  :  that  Lang  gave  the  agent  no  re- 
ceipt for  the  payment  of  taxes  of  the  said  land. 

Upon  this  demurrer  to  evidence,  the  Superior  Court  gave 
judgment  for  the  defendant 

Fairfax  obtained  a  supersedeas. 

Nicholasy  for  the  appellant. 
Wickhamy  for  the  appellee. 
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Nofoemlkr  22.  Judge  Gbesk.  The  contract  upon  1883. 
which  these  actions  were  founded,  was  entered  into  on  the  •^^'^««»"A«'» 
26th  day  of  April,  1804,  between  Joseph  LewiSy  Ferdi-  Ftirfim 
nando  Fairfax  and  PhiUp  Fitzhugh;  by  which  it  was  Lewj,, 
stipulated  between  Lewis  and  Fitzhugh,  that  Lewis  sold 
to  Fitzhugh  his  Clifton  estate,  subject  to  a  mortgage  for 
£,  4,000,  for  which  Fitzhugh  was  to  pay  by  assigning  to 
Lewis  an  obligation  of  Richard  B.  Lee  for  $  5^000,  and  the 
balance  of  $8,333  33  cts.  outof  a  tract  of  19,200  acres  of 
Kentucky  land  ;  for  the  conveyance  of  which  in  due  form 
when  required,  Fitzhugh  held  the  obligation  of  Thomas 
Lang,  and  which  land  Fitzhugh  thereby  warranted  to  be 
clear  of  all  taxes  and  public  dues  ;  the  land  to  be  rated  at 
two  dollars  per  acre.  7%en  Lewis  stipulated  to  procure 
an  assignment  to  Fairfax  or  to  whom  he  might  direct,  of  a 
mortgage  from  Bull  to  Tumbull,  estimated  at  about  $  8,000, 
and  to  assign  or  procure  to  said  Fairfax  the  said  obligation 
of  Richard  B.  Lee  for  $  5,000  ;  and  likewise  to  procure  a 
proper  conveyance  of  the  said  part  of  said  Green  River 
land,  to  the  amount  of  $  8,333  33  cts.  at  two  dollars jE^er 
acre,  to  said  Fair&x  from  said  Lang:  the  whole  property  so 
to  be  transferred  to  Fairfax  by  Lewis,  put  at  |I2 1, 333  33  cts. 
subject  to  correction.  For  which  Lewis  agreed  to  receive, 
and  the  said  Fairfax  to  make  payment  as  follows  : — by 
conveying  to  Lewis,  with  general  warranty,  his  reversion- 
ary interest  in  the  Piedmont  tract  of  land,  estimated  to  be 
about  2, 500  acres,  but  to  be  ittcertained  by  surveys  already 
made  by  Harding  at  ^  8  per  acre,  say  to  the  amount  of 
020,033  33  cts.  and  the  balance,  say  j[  1,300,  in  other 
lands  on  the  Blue  Ridge  or  Short  Hills,  or  in.the  Valley  be-  ^ 
tween,  at  his  usual  selling  prices,  not  exceeding  $  10  per 
acre,  as  soon  as  conveniently  could  be  done  ;  and  if  the  said 
agreement  should  take  effect,  Fitzhugh  engaged  to  procure 
from  Lang  to  Faitfax,  a  conveyance  of  the  whole  of  the 
said  Kentucky  land,  according  to  Lang's  obligation  to  con^ 
vey  the  same,  and  to  receive  in  payment  certain  property 
specified  in  the  agreement  ^  This  agreement  was  to  be  bind- 
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1823.  ingon  the.  parties,  whenever  Fitzhugh  should  determine  to 
jsTwember.  ^^  Clifton,  which  he  had  an  option  to  take  or  refuse,  after 
he  should  inspect  it,  without  delay.  On  the  3d  of  May, 
1824,  Fitzhugh,  by  endorsenient  on  the  agreement,  recti- 
fied it ;  and  on  the  next  day,  (the  4th  of  May,  1804,)  Lewis 
and  Fairfax  entered  into  a  supplemental  contract, endorsed 
on  the  original  agreement,  to  the  following  effect:  that,  for 
the  purpose  ofascertaining  finally  the  quantity  of  the  Pied- 
mont tract  of  land  that  day  conveyed  to  Lewis  by  Fair- 
fax for  the  estimated  quantity  of  2,361i  acres,  an  immedi- 
ate survey  should  be  made,  and  that  when  ascertained^  the 
deficiency  or  excess  of  the  real  quantity,  compared  with 
the  estimated  quantity,  should  be  accounted  for  at  8  8  per 
acre  :  that  Fairfax  should  cause  to  be  immediately  convey- 
ed to  Lewis' by  Harding  a  tract  of  land  belonging  to  Har- 
ding, (said  to  contain  158  acres)  by  actual  survey,  at  |i  16 
per  acre  ;  to  be  paid  for  by  Lewis,  first  in  the  deficiency  of 
the  Piedmont  tract  of  land,  according  to  the  within  con- 
tract, when  the  amount  of  Bull's  mortgage,  which  was  then 
received  atnot  less  than  $  6,000  with  interest  from  January 
1st,  1801,  was  fixed  by  the  decree  of  the  Chancellor,  (it 
appears  by  the  contract,  that  a  bill  to  foreclose  the  mort- 
gage was  then  depending, )  and  the  balance  in  some  property 
convenient  to  the  parties.  Upon  these  contracts  Lewis  and 
Fairfax  mutually  instituted  actions,  each  against  the  other. 
In  that  of  Lewis  v.  FuirfaXy  the  only  breach  assigned 
was,  that  Fairfax  had  fidled  to  procure  Harding  to  convey 
to  Lewis  the  158  acres  of  land  mentioned  in  the  supple-- 
mental  contract. 

The  defendant  pleaded  "  covenants  performed,'*  and 
that  he  had  always  been  ready  to  procure  the  conveyance 
from  Harding  to  Lewis,  but  that  the  plaintiff  had  never 
demanded  it  Upon  the  first  plea,  the  plaintiff  took  issue, 
and  demurred  generally  to  the  second.  The  issue  was 
found  for  the  plaintiff;  the  demurrer  sustained,  and  judg^ 
ment  given  on  the  verdict,  for  the  plaintiff. 
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The  appellant  objects,  that  the  covenant  alledged  by  1823. 
Lewis  to  be  broken  by  him,  was  dependant  upon  the  per-  '^^^11^!!^' 
formance  by  Lewis  of  his  covenants,  contained  in  the  origi- 
nal agreement,  and  that  the  performance  of  those  covenants 
should  have  been  averred;  that  the  deficiency,  appearing 
upon  an  actual  survey  in  the  quantity  of  the  Piedmont 
land,  should  also  have  been  averred  ;  and  that  the  plaintiff 
should  have  averred,  that  he  prepared  and  tendered  a  deed 
for,  and  demanded  a  conveyance  of  Harding's  land  ;  and 
that  without  such  averments  in  the  declaration,  the  plain- 
tiff's  action  could  not  be  maintained. 

The  property  stipulated  to  be  transferred  by  Lewis  to 
Fairfax,  was  estimated  at  $  21,SS3  33  cts.  subject  to  cor-    TJ  ^^ 
rection.     There  was  no  uncertainty  as  to  the  value  of  any 
part  of  this  property,  except  as  to  Bull's  mortgage,  which 
depended  upon  the  event  of  the  suit  for  foreclosure,  then 
depending.     The  quantiQr  of  the  Piedmont  land,  which 
Lewis  was  to  take  in  pajnnent,  at  |l  6  per  acre,  was  also 
uncertain.     It  was  estimated  at  about  2,500  acres.    But  it 
was  by  the  original  contract,  to  be  ascertained  by  surveys 
already  made,  but  not  in  the  possession  of  the  parties.     I 
think  the  legal  effect  of  the  original  contract  was,  tiutt  when 
the  quantity  and  value  of  these  subjects  respectively,  then 
uncertain,  should  be  ascertained,  Fairfax  was  to  make  good 
the  amount  of  Lee's  bond,  the  Kentucky  land  and  Bull's 
mortgage,  as  it  mi^t  torn  out  to  be  more  or  less,  in  other 
janda  on  the  tBIue  Ridge  fvr  Shprt  Hills,  or  in  the  VaUey  be- 
tween th«n.     It  appeals  from  the  supplemental  contract, 
that  the  Piedmont  land  was  then- ascertained,  probably  in 
the  mode  prescribed  by  the  original  contract,  to  contain  on- 
ly 2,3614  acres,  fedling  short  of  the  estimated  quantity  by 
IdSi  acres  ;  and  Harding's  land  seems  to  have  been  aibsti- 
htted  Soar  the  land  originally  in  contemplation  of  the  parties, 
on  the  Blue  Ridge  or  Short  Hills,  <»*  in  the  Valley  between 
^m.     And  it  was  then  agreed,  that  a  survey  of  the  Pied* 
^nont  land  should  be  made,  with  a  view  to  ascertain  its  ac- 
tual deficiency  ;  and  when  the  amount  of  Bull's  mor^pafc 
Vol.  n.  5 
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1823i  should  be  ascertained  by  a  decree,  and  the  survey  made, 
j>iovemher.  ^^  yalue  of  the  property  according  to  the  stipulated  prices 
in  the  agreement,  received  of  Lewis  according  to  the  ori- 
ginal agreement,  should  be  compared  with  the  real  value  erf 
the  Piedmont  and  Harding^s  land,  at  the  stipulated  prices, 
and  the  difference  paid  in  some  property  convenient  to  the 
parties.  This  was  obviously  the  intent  of  the  parties,  de- 
duced from  the  terms  of  the  contracts  ;  and  if  so,  the  stipu- 
lation in  relation  to  the  conveyance  of  Harding's  land,  was 
an  independent  covenant  Harding's  land  was  to  be  con- 
veyed immediately.  The  expected  decree  could  not  be 
rendered  for  some  time,  and  no  matter  what  was  the  amount 
of  the  decree,  or  the  quantity  of  land  ascertained  by  the 
survey,  Fau-fax  was  bound  to  procure  the  conveyance  of 
the  land.  If  the  land  had  turned  out  to  be  3,000  acres,  and 
the  mortgage  nothing,  still  Fairfax  was  bound  to  procure 
the  conveyance,  and  seek  a  compensation,  under  the  provi- 
sion that  the  difference  should  be  paid  in  property  conve- 
nient to  ^e  parties.  He  could  not  compensate  himself  by- 
withholding  the  property  which  he  had  stipulated  to  procure 
a  conveyance  for  immediately.  For  the  same  reasons,  a 
survey  of  the  Piedmont  lands  Was  not  ^precedent  condi- 
tion. That  was  to  be  made  only  for  the  purpose  of  ascer- 
taining what  difference  was  to  be  paid  in  property  by  Lewis 
after  he  had  received  a  conveyance  of  Harding's  land,  and 
the  amount  of  Bull's  mortgage  was  ascertained. 

It  is  true  that  the  performance  of  Lewis's  stipulations 
with  Fairfax,  by  the  terms  of  the  original  agreement,  ^«ras 
a  condition  precedent  to  the  performance  of  Fairfax's  stipu- 
lations with  Lewis,  in  the  same  agreement  Fairfax  stipu- 
lates to  pay  for  the  property  to  be  transferred  tp  him  by 
Lewis  in  the  manner  specified  ;  and  until  the  property  was 
transferred,  he  was  not  bound  to  pay  for  it  by  the  contract. 
But  although,  by  the  supplemental  agreement,  Harding's 
land  was  substituted  for  the  land  on  the  Blue  Ridge  or  Short 
Hills,  or  the  Valley  between,  yet  it  was  substituted  with  this 
difference;  that  by  the  original  contract,  Fairfax  was  not 
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bound  to  convey  the  lands  which  he  stipulated  to  convey  to  1823. 
Lewis,  until  the  latter  had  performed  his  covenants ;  by  the  '^<'»«n*«»'- 
supplemental  contract,  he  was  bound  to  procure  a  convey- 
ance of  Harding's  land,  immediately  and  unconditionally, 
without  regard  to  the  performance  by  Lewis  of  his  cove- 
nants. There  is  a  general  averment  in  the  declaration, 
that  Lewis  had  performed  all  his  covenants  contained  in 
the  original  and  supplemental  agreements.  As  no  aver- 
ment of  performance  on  his  part  was  necessary,  there  is  no 
occasion  to  enquire  here,  whether  this  general  averment 
would  be  sufficient  as  to  the  conveyance  of  the  Kentucky 
land,  if  any  averment  as  to  that  were  necessary. 

If  it  be  true,  that  a  party  who  covenants  to  convey  or 
procure  a  conveyance  of  land,  without  any  limitation  of 
time,  has  his  life-time  to  perform  his  covenant,  unless  has- 
tened by  request ;  that  doctrine  does  not  apply  to  this  case, 
in  which  the  covenant  is  to  procure  the  conveyance  imme-' 
diately*     This  expression  limits  the  time  to  the  shortest 
possible  period  within  which  the  conveyance  could  be  con- 
veniently procured,  and  has  the  same  effect,  as  if  the  cove- 
nant had  been  to  procure  the  conveyance  upon  request, 
and  the  request  had  been  made  immediately  upon  the  ex« 
ecution  of  the  covenant    .  The  demurrer  was,  therefore, 
properly  sustained.     Nor  do  I  think  that  it  was  necessary 
to  aver  in  the  declaration,  that  a  deed  was  prepared  and 
tendered  by  the  plaintiff.     Upon  the  principles  of  the  com- 
mon law,  any  one  undertaking  to  do  an  act  or  cause  it  to 
be  done,  is  bound  to  do  it  or  cause  it  to  be  done  at  his  pe- 
ril, and  to  find  the  means  of  doing  it,  unless  it  cannot  pos- 
sibly be  done,  without  the  active  concurrence  of  the  party 
with  whom  the  contract  is  made.     In  England  it  seems  to 
be  doubtful,  whether,  in  case  of  a  contract  to  convey,  it  is 
not  necessary  that  the  purchaser  should  prepare  the  convey- 
ance and  tender  it  for  execution,  whether  the  contract 
^provides  that  it  shall  be  made  at  his  expense  or  not     But 
if  it  be  necessary,  it  is  an  exception  to  the  general  rule  of 
law,  and  founded  upon  the  practice  of  the  profession  in 
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1833.    that  Couatry  at  to  Conveyancbg.     No  such  practice  pro- 

•^l^;;^-  vaUs  here,  and  there  is  no  reason  with  us,  why  die  genial 

Fairfax    Hile  of  kw  afofesaid  should  not  preYail.     I  think  ther^ 

Lew^.     ^^^^9  *l»at  tte  judgment  in  the  aetion  brou^  by  Lewis  t. 

Vdxrbx,  ought  to  be  affirmed. 

In  the  action  of  Fairfax  v.  Lewis,  the  dedaration  avei^ 
in  general  terms,  that  the  plaintiff  had  performed  ail  the 
covenants  on  his  part  to  be  performed,  as  far  as  diey  re- 
garded the  defendant,  and  particularly,  that  he  had  con- 
veyed  the  Piedmont  lands,  and  assigns  for  breaches  irf  the 
covenants,  by  the  defeadai^ ;  1,  that  he  had  ^together 
failed  to  assign  Bull's  mortgage,  ai»i  altogether  fidled  to 
establish  the  said  claim  to  amount  to  $  8,000,  or  even 
jS  7,200,  and  that  in  fact  it  amounted  only  to  jl7,19;9; 
2,  that  he  had  failed  to  assign  Lw's  bond ;  and,  3,  duit 
he  had  failed  to  procure  a  proper  conve3ranee  of  the  said 
part  of  the  Kentucky  land,  to  the  value  of  $  8,333  33 
cents,  at  $2  per  acre ;  and  that  Lang  had  not,  at  the 
time  of  the  execution  of  the  agreement,  or  ever  a&»,  a 
good,  sure,  perfect,  and  indefeasible  title  in  fee  to  the  land, 
whereby  he  could  convey  to  the  plaintiff,  the  said  part  of 
said  land.     To  this  declaration  the  defendant  pleaded,  that 
he  had  well  and  truly  done  and  performed,  on  his  part,  all 
and  each  of  the  covenants  in  the  aaid  covenant  contained, 
which,  according  to  the  true  intent  and  meaning  thtawf, 
he  was  boun^  to  perform.     To  which  the  pladntiff  repUed 
generally;  and  upon  the  trial  of  the  issue,  the  plaintiff 
demurred  to  the  evidence,  and  one  of  the  jurors  wa9  ^ithi- 
drawn,  with  the  assent  of  the  parties^     Th0  defendant  ob- 
jected to  join  in  the  denmrrer,  but  updo  the  condition^ 
that  the  demurrer  should  be  subject  tiso  to  the  optaion  of 
the  Court,  whether,  upon  the  pleadings  and  issue,  the  plain- 
tiff  was  bound  to  prove  «  performance  of,  or  an  ofierto 
perform,  on  his  part,  the.  covenants  for  the  conveyance  ^ 
Woodland,  on  the  Blue  Ridge,  or  Short  HiUs,  or  leased 
land  m  the  Valley;  and  for  the  conveyapoe  of  the  lot  Of 
Stephen  Donaldson,  and  for  the  conveyance  of  Harding's 
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YsudA.  ;  ts  tp  aH  which  the  ptaintiff  offered  no  evidence.     It    1823. 
fl^ppears  from  the  evidence  demniTed  to,  that  Lewis  had  •^^^vem^o*. 
procured  the  assignment  of  Bull's  niertgage :  that  the    Fair&z 
mor^aged  property  had  beeft  sold  under  a  decree  of  fore-     |^^. 
closure  ;  and  that  Fairfax  had  reeeived  the  proceeds  of  the 
sale  ;  and  that  Lewi^  had  aa^gned  to  Faar&x  Lee's  bond. 
Jt  moreover  appears,  that  on  the  21st  of  June,  1804,  Fitz- 
hu^  had  executed  a  receipt  to  Fairfax,  in  which  it  was 
attttedy  that  the  former  had  given  m  order  to  the  latter  on 
Lang,  to  convey  the  Kentucky  land.     That  order  is  given 
in  evidence,  and  is  in  the  shape  of  a  letter  from  Fitdiu^ 
to  Lang,  dated  on  the  same  day  with  the  receipt,  inform- 
ing Lang  that  his  deed  to  Fitzhugh,  for  the  Kentucky  land, 
was  deemed  by  Fair&x  (to  whom  he  had  sold  the  land,) 
insufficient,  and  requesting  him  to  deed  to  Fairfax,  the 
property,  ref^nnng  to  the  bounds  of  the  original  patent, 
by  a  deed  to  which  Mrs.  Lang  shall  be  a  party,  and  her 
examination  taken  and  certified,  as  the  laws  of  Kentucky 
require  ;  the  deed  to  contain  a  covenant  for  further  assu- 
rance ;  and  that  the  land  is  free  from  all  incumbrances 
whatspevM*,  and  a  special  warranty  of  19,200  acres,  within 
the  bomads  of  the  original  patent.     In  consequence  of  this 
order,  Lang  and  wife  executed  a  deed  to  Fairfax,  for  the 
KenUicky  land,  the  particular  terms  of  which  do  not  ap- 
pear.    Bot,  it  appeafs,  that  it  was  not  a  deed  with  general 
warranty.       Mrs.  Lang's  privy  examination  was  taken 
under  a  commission  from  the  Clerk's  office  of  the  Court 
of  Botetourt  county,  in  Virginia,  where  Lang  resided. 
This  deed  was  delivered  to  the  agent  of  Fairfax,  who  en- 
closed it  to  Fair&x,  in  a  letter  which  Fairfax  received.    He 
infiimiedhis  agent,  that  he  was  dissatisfied  with  the  deed, 
a»it  was  not  such  as  his  contract  entitled  him  to.     But,  it 
does  not  appear  that  he  ever  returned  the  deed  to  Lang,  or 
gave  notice  of  his  dissatisfaction  with  it  to  Lang,  Lewis, 
Wf  Fit^ugh.      Upon  this  demurrer,  the  Court  gave  judg- 
ntt«nt  for  the  defendant,  and  the  plaintiflF  appealed. 
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1823.  /      The  view  already  taken  of  the  contract,  shews,  that  the 
November,  performance  by  Lewis  of  the  covenant  on  his  part,  in  the 
Fkirfaz    Original  agreement,  was  a  condition  precedent  to  the  per- 
^\      formance  of  Fairfax's  covenants  in  the  same  agreement  ; 
and  that  the  conveyance  by  Fairfax  of  Harding's  land,  sti* 
pulated  for  in  the  supplemental  agreement,  was  wholly  in- 
dependent of  all  other  covenants  in  the  oofitract,  on  both 
sides.     It  was  therefore  unnecessary  for  the  plaintiff  to 
aver  or  prove  the  performance  of  any  covenant  on  his 
part.     But,  if  it  were  otherwise,  the  plaintiff  having  aver- 
red and  proved  the  performance  of  the  most  important  sti- 
pulation on  his  part,  and  the  defendant  having  accepted 
the  conveyance  of  the  Piedmont  lands,  the  latter  could 
not  resist  the  execution  of  the  covenants  on  his  part,  be- 
cause Fairfax  had  failed,  in  part,  in  the  performance  of  his. 
Otherwise,  he  would  have  held  the  property  conveyed  to 
him,  without  responsibility  to  pay  for  it  in  any  way.     The 
failure  of  one  party  to  perform  his  covenants,  can  in  no 
case  excuse  the  other  party  from  performing  his,  unless 
such  failure  goes  to  the  whole  consideration. 

There  can  be  no  question,  that  Lewis  had  performed  ail 
his  covenants  alledged  to  be  broken,  except  as  to  the  con* 
veyance  of  the  Kentucky  lands.  He  had  assigned  Lee's 
debt  and  Bull's  mortgage.  There  was  no  warranty  of 
the  amount  of  Bull's  debt ;  but  if  there  was,  it  appears 
from  the  decree,  that,  on  tb6  day  of  the  contract,  it  was 
equal  to  the  estimated  value,  viz:  |l 8,000.  The  only 
real  question,  therefore,  in  the  cause^  is  as  to  the  Kentucky 
land. 

By  the  terms  of  the  covenant,  Lewis  was  bound  to  pro- 
cure a  proper  conveyance  of  Kentucky  land  (part  of  a 
specified  tract, )  from  Lang  to  Fairfax,  to  the  value  of  |l8,3§d 
33  cents,  at  |l  2  per  acre.  This  was,  substantially,  a  cove- 
nant to  procure  a  good  title  ;  for,  if  Lang  had  no  title,  hit 
deed  could  pass  nothing,  and  could  not,  therefore,  be  called 
a  conveyance.  And,  in  like  manner,  if  his  title  was  in 
any  degree  imperfect  or  incumbered,  his  conveyance  wouH 
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be,  to  that  d^ee,  imperfect  and  unavailing  to  the  gran-  1833. 
tee.  Did  the  covenant  on  the  part  of  Fitzhugh  to  procure  ^^^^|^- 
a  conveyance  of  the  wkok,  mei^  or  destroy  the  engage- 
ment of  Lewis,  to  pro<»ire  a  conveyance  of  a  part  ?  I 
think  not  We  are  bound  so  to  construe  every  contract, 
that  every  word  shall,  if  possible,  have  its  effect  l£  the 
parties  had  intended  that  Fitzhugh's  engagement  should 
annihilate  that  of  Lewis,  they  would  have  said  so  expressly, 
or  have  omitted  Lewis's  covenant  altogether.  They  must 
have  intended,  that  Lewis's  covenant  should  bind  him  in 
some  way,  and  we  are  bound  to  construe  it  accordingly, 
unless  there  were  such  a  total  incompatibility  between  the 
covenants  of  Fitzhugh  and  Lewis,  as  that  the  one  must,  of 
necessity,  destroy  the  other.  I  see  no  such  incompatibi- 
lity between  the  two  .covenants.  I  see  no  absurdity,  in 
one  man's  being  bound  for  all,  and  another  for  part.  If  it 
had  been  found  that  Fairfax  could  not  perform  his  contract 
with  Fitzhugh,  they  might  well  have  vacated  their  con- 
tract, and  left  that  between  Lewis  and  Fairfax  in  full 
forc6.  Fairfax  paid  Lewis  for  a  part,  and  Fitzhugh  for 
the  residue,  of  the  land.  Fitzhugh  was,  therefore,  bounsl 
for  part  to  Lewis,  and*  for  the  residue  to  Fairfax ;  and 
Lewis  was  bound  to  Fairfax  for  the  same  part  There 
was  no  reason  then,  that  Fitzhugh  should  not  engage  to 
procure  a  conveyance  for  all  to  Fairfax,  partly  on  his  ac- 
count, and  partly  on  account  of  Lewis.  But,  Fairfax 
might  well  desire  to  hold  Lewis  bound,  notwithstanding 
Fitzhugh's  engagement,  and  the  parties  |iave  modelled 
their  contract  accordingly. 

If  Fitzhugh  had  procured  a  conveyance  according  to 
his  contract,  it  would  have  discharged  Lewis  from  all  res- 
pensibility.  But,  would  such  act  of  Fitzhugh  have  dis- 
charged Lewis,  because  it  excused  Lewis  from  the  per- 
formance of  his  covenant,  by  making  it  impossible  for  him 
to  procure  a  conveyance  of  a  part,  in  consequence  of  Lang's^ 
having  already  conveyed  a  complete  title  to  the  whole,  or 
because  such  an  act  by  Fitzhugh  would  have  been  a  strict 
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1823.  •  performanoe  of  Lewis's  covenant,  by  himself,  op  by  his 
jvbtvfnA^.  prQQurement  ?  It  seems  that  the  case  tarns  upon  Ais 
Fiiidluc  poinit.  Lewis  pleads  that  he  has  performed  all  the  eove- 
j?V  nants,  which,  according  to  the  true  meaning  of  the  con* 
tract,  he  was  bound  to  perform.  Perhaps  he  ought  to 
have  stated,  in  his  plea,  how  he  had  performed.  This^ 
however,  does  not  enter  into  the  wiquiry,  whether  the 
evidence  supports  the  issue.  The  plaintiff  having  taken 
issue  on  the  plea,  cannot  object  to  any  evidence  which 
substantially  supports  the  plea,  because  the  plea  is  defec- 
tive. If  it  really  be  so  defective  as  not  to  be  a  bar  to  the 
plaintiff's  demand,  he  should  have  demurred  to  it,  or,  af- 
ter the  issue  was  found  for  the  defendant,  have  moved  for 
a  repleader.  This  plea  can  only  be  supported  by  evidence 
which  shews,  that  Lewis  had  performed  his  covenant,  and 
not  by  evidence  shewing  that  his  non-performance  was 
excused  by  the  act  of  the  plaintiff,  or  any  other;  or 
otherwise,  the  plaintiff  would  be  surprised  upon  the  trial. 
I  think  that  the  evidence  on  the  part  of  Lewis,  that 
Fitzhugh  had  procured  from  Lang  a  proper  conveyance  for 
the  whole  of  the  land  to  Fairfax,  was  proof  that  Lewis 
had,  in  strictness,  performed  his  covenant  His  stipula- 
tion was  not  to  convey,  but  to  procure  a  conveycmeej  for 
a  part  of  the  land.  Lewis,  by  means  of  his  Contract  with 
Fitzhugh,  procured  him  to  undertake  to  procure,  a  con* 
veyance  from  Lang.  Without  this  procurement  on  the 
part  of  Lewis,  Fitzhugh  would  not  have  undertaken  to 
procure  Lang's  conveyance  to  Fairfax,  for  that  part  of  the 
land  which  he  had  sold  to  Lewis.  The  latter  then  procu* 
red  Fitzhugh,  to  procure  £h>m  Lang  the  conveyance  to 
Fairfax,  of  so  much  of  tiie  land  as  Fitzhugh  had  sold  to 
Lewis,  and  he  to  Fairfax,  and  qui  /adtper  aHum  fatit 
per  se.  To  that  extent,  Fitzhugh  acted  for  and  on  behalf 
of  Lewis ;  and  although  in  doing  so  he  was  discharging 
his  obligation  to  Lewis,  he  was  acting  as  between  Lewis 
and  Fairfax  as  Lewis's  agent  When  Fitzhugh  undertook 
to  procure  a  conveyance  of  the  whole,  he  undertook  on 
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b^alf  of  Lewis  for  that  part,  for  which  Lewis  had  re-    iBdd. 
eeiyed  a  e(»isideration  from  Fairfax,  and  for  himself  as  to  •^^**«»»*«** 
the  residue.     If  the  contract  betw^n  FitsBhogh  and  Lewis,    Mrfta 
and  the  latter  and  Fairfax,  and  between  Fairfax  and  Fitz-     |J^^^ 
hiigh,  had  been  distinct,  and  Lewis  had  assigned  the  obli- 
gation  of  Fitahugh  for  procuring  a  conveyanoe  of  a  part 
of  the  land  to  Lewis,  to  Fairfax,  and  Fitzhu^  had  then 
contracted  to  procare  a  conreyance  of  the  whole  to  Fair- 
fax, and  had  done  so ;  I  should  say,  without  hesitation, 
that  Lewis  had  performed  his  covenant,  aiid  procured  a 
conveyance  of  the  stipulated  portion  of  the  land.      He 
would  haye  procured  the  convejrance  through  Fitzhu^, 
as  his  agent^  or  in  performance  of  Fitzbugh's  obligation, 
it  is  immaterial  which  ;  as  it  would,  in  either  case,  be  done 
by  his  procurement.     This  is  the  substantial  effect ;  and  I 
think,  the  just  and  literal  construction  of  the  contract     I 
cannot  think  that  the  three  contracts,  being  made  jointly, 
can  receive  a  difierent  constniction  from  that  which  they 
would  have  received,  if  made  severally. 

The  proof  in  the  aause  is,  that  Lang  did  deliver  a  deed 
for  the  19,200  acres,  to  the  agent  of  Fairfax:  that  this  was 
forwarded  to  Fairfox,  and  received  by  him,  and  it  does  Aot 
a4>pear  that  he  has  ever  parted  with  it  It  does  not  appear, 
that  he  ever  informed  any  of  the  parties  interested  in  the 
subject,  that  he  was  even  dissatisfied  with  it  These  facta 
amount  to  clear  proof  that  he  accepted  it }  and  if  not,  a  jury 
might  have  inferred  that  fact  from  those  circumstances,  and 
the  {daintiff  being  the  demurrant,  it  ought  to  be  presumed. 
The  circomstanee  of  his  stating  to  his  agent,  not  that  he 
rejected  the  deed,  but  that  he  was  dissatisfied  with  it,  is 
entitled  to  no  consideration.  Whatsoever  title  Lang  had,- 
is  vested  in  him,  and  lost  to  the  other  parties  ;  and  his  ac- 
ceptance of  the  deed  is  prima  fctcie  evidence,  that  the  deed 
was  a  pr<^r  one  and  passed  a  good  title.  The  only  evi-, 
deuce,  after  this  acceptance  of  the  deed,  competent  to 
ptove  that  the  defendant  had  broken  his  covenant,  was, 
that  notiung  passed  by  the  deed  ;  as  to  which,  the  onus 
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1823.    probandi  lay  upon  him^  and  he  was  not  precluded  from 
J^f^^'**^^'*^^'  exhibiting  such  evidence,  by  the  want  of  a  specification  in 
Fairfax    the  plea,  of  the  manner  in  which  the  defendant  insisted  he 
l^j^^     had  performed  his  covenant  ;  since  there  was  an  averment 
in  the  declaration,  that  Lang  had  no  title,  and  if  there  had 
not  been  such  an  averment,  such  evidence  was  competent  to 
repel  the  defence  set  up  by  the  defendant     Upon  the  ques- 
tion  of  title,  the  plaintiff  has  exhibited  no  proof.     It  is 
however  objected,  that  the  deed  had  no  covenant  of  gene- 
ral warranty  by  Lang.     The  deed  was  not  the  less  effectual 
on  that  account  for  passing  a  perfect  title,  and  if  it  did  pass 
such  a  title,  the  covenant  was  performed  ;   especially  as 
Fairfax  accepted  an  order  upon  Lang  for  the  de§d,  which 
specified  minutely  the  covenants  which  were  required  of 
him,  and  of  which  a  general  warranty  was  not  one.     It  is 
said  also,  that  the  dower  of  Mrs.  Lang  was  not  relinquish- 
ed.    But  that  does  not  appear.     What  was  done,  or  even  a 
privy  examination  by  magistrates  without  any  commission, 
may,  for  aught  that  can  be  judicially  known  .to  this  Court, 
have  bound  the  dower  rights  of  Mrs.  Lang  ;  and  I  have  al- 
ready said,  that  the  acceptance  of  the  deed  by  Fairfax, 
was  an  admission  that  it  was  in  all  respects  proper,  until 
the  contrary  appears;  and  that  the  onus  probandi  rests  upon 
him.     He  has  the  deed  and  does  not  produce  it     The  in- 
ference which  a  jury  might  make,  in  the  absence  of  all  evi- 
dence to  the  contrary,  and  which  therefore  the  Court  is 
bound  to  make,  is,  that  the  deed  was  a  proper  conveyance 
in  form  and  in  effect     If  the  title  or  the  conveyance  had 
been  objectionable,  he  should  have  rejected  the  deed,  re- 
turned it  to  Lang,  and  given  notice  to  the  parties  concern- 
ed.    The  consequence  of  his  silence  is,   th^t  the  parties 
have  been  lulled  into  security  by  his  conduct  until  by  the  * 
death  of  Lang,  they  are  disabled  from  performing  their  co- 
,        venants.     A  conveyance  from  Lang's  heirs  would  not  be  a 
performance  ;  and  Fairfax  would  not  be  bound  to  accept  it, 
since  it  might  not  be  so  beneficial  to  him,  as  a  conveyance 
from  Lang.      Their  covenants  might  not  be  as  valuable  as 
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his,  and  the  land  might  have  descended  to  them,  charged    1823. 
with  the  payment  of  the  specialty  debts  of  their  ancestor.  "^'^■^"* 

I  have  not  examined  the  question  discussed  at  the  bar,  as 
to  the  supposed  defect  in  the  declaration,  founded  upon  the 
idea  that  Lewis  was  not  bound  to  procure  the  conveyance, 
until  hastened  by  request ;  a  question  not  now  proper  for 
this  Court  Those  errors,  if  they  exist,  might  be  cured  by 
a  verdict,  if  the  issue  on  the  part  of  the  plaintiff  was  sup- 
ported ;  and  at  all  events,  could  only  be  urged  upon  a  mo- 
tion in  arrest  of  judgment  If  the  evidence  does  support 
the  is9ue  on  the  part  of  the  defendant,  then  there  was  no 
impediment  to  the  final  judgment  pronounced.by  the  Court 
below,  in  favor  of  the  defendant ;  unless  the  issue  was  im- 
material ;  in  which  case,  a  repleader  ought  to  have  been 
awarded.  An  issue  is  immaterial,  when  it  is  joined  upon 
a  point  ^^  which  does  not  determine  the  right  of  the  par- 
ties; so  that  the  Court  cannot  know,  for  whom  to  give  judg- 
ment, whether  for  the  plaintiff  or  defendant''  In  this 
case  it  is  found,  that  the  defendant  did  perform  all  the  co- 
venants which  he  was  bound  to  perform.  The  plaintiff 
might,  by  demurrer,  have  compelled  him  to  shew  how  he 
had  performed  them  ;  but.  having  taken  issue  upon  this  ge- 
neral plea,  and  that  being  found  against  him,  it  is  a  com- 
plete bar :  For,  no  matter  how  he  performed  his  cove- 
nants, if  it  appear  that  he  has  performed  them.  That  de- 
termines the  right  in  fkvor  of  the  defendant,  and  there  can 
be  no  uncertainty  as  to  the  proper  judgment 

The  evidence  set  out  in  the  bills  of  exception,  was  pro- 
perly rejected  by  the  Court  The  papers  mentioned  in  the 
first  and  second  exceptions,  were  the  certificates  of  public 
officers,  of  facts  appearing,  as  they  say,'  upon  the  records  of 
their  offices.  If  those  officers  had  been  in  Court,  and  testi- 
fied on  oath  to  the  same  facts  which  they  certify,  such  evi- 
dence would  have  been  inadmissible.  The  plaintiff  should 
have  produced  duly  authenticated  and  literal  copies  of  the 
entries  upon  the  records,  which  they  refer  to.  This  would 
have  been  better  evidence  than  die  statement  of  any  one^ 
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1823.  fts  to  the  effect  of  t^ose  entries.  This  ease  presents  a  strik- 
*^^^*'"'*'^'  ing  proof  of  the  necessity  of  adhering  to  the  fundamental 
^'^Me^  ^^y  ^«t  ^^  '^^^  evidence  which  the  nature  of  the  case 

-*v  will  admit  of,  shall  be  produced.  These  two  officers,  pro- 
fessing to  certify  as  to  the  same  facts,  differ  in  their  state* 
ments,  in  circumstances  which,  in  this  case,  are  perhaps  ian 
material,  yet  in  other  cases  might  be  material.  The  rejec- 
tion of  the  evidence  mentioned  in  the  two  first  exeepdons, 
rendered  that  mentioned  in  the  third,  wholly  irrelevant. 
The  evidence  mentioned  in  the  fourth  and  fifth  exceptions 
was  so  clearly  irrelevant,  as  make  it  unnecessary  to  discuss 
the  propriety  of  rejecting  it  As  to  the  sixth  exception, 
the  plaintiff  cannot  complain,  as  he  himself  withdrew  the 
evidence,  upon  an  intimation  from  the  Court  which  was  en- 
tirely proper. 

I  think  the  judgment  should  be  affirmed. 

Judge  CoALTXR.  These  were  twx)  cases  argued  toge- 
ther ;  I  shall  first  consider  the  ^jpeal  firom  the  judgment  in 
the  suit  of  Lewis  v.  Fairfax. 

Several  objections  have  been  taken  to  the  dedaratioa ; 
but  I  think  it  would  be  improper  for  this  Court  to  consider 
them,  even  should  we  decide  that  the  issue  on  the  part  of 
the  appellee  is  not  supported  by  the  evidence.  The  au- 
thority cited  at  the  bar,  Cort  v.  Birkbecky  1  Doug.  218, 
225,  is  conclusive  on  this  point,  and  is  in  strict  coincidence 
with  the  provisions  of  the  act  of  Assembly  constituting  tliis 
Court  If  we  reverse,  we  must  enter  such  judgment  as  the 
Court  below  ought  to  have  entered;  which  would  have 
been,  to  declare  the  law  for  the  appellant,  and  award  a  writ 
of  enquiry. 

It  would  not  be  proper,  on  a  d^nurrer  to  evidence,  to 
adjudge  the  law  for  the  appellant,  and  then,  no  verdict  be- 
ing found,  as  in  this  case,  to  adjudge  the  law  for  the  appd- 
lee  on  the  declaration ;  because,  there  being  no  d^nurrer 
in  law,  a  fatal  defect  in  the  declaration  can  only  be  tak^i 
advantage  of,  by  a  motion  in  arrest  of  judgment,  after  ver- 
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diet.    It  would  be  otherwise,  had  a  conditional  verdict  been    I8d3. 
found  ;  whkh  k  the  uaiial,  and  perhaps,  the  most  regular  •^^^^'•(■>^- 
course.     Manjr  drfects  are  cured  by  verdict ;  and  even  if    fwrfim 
we  were  of  opinion,  that  the  want  of  an  averment  of  a  de- 
mand of  a  oonveyanoe  for  the  Eentueky  land,  would  be  &* 
tal^  after  verdiet,  yet  we  cannot  consider  the  case  now,  as   - 
if  a  verdict  had  been  ibiind,  any  more  than  the  Court  be- 
low could     Nor  can  we  say  there  will  be  no  motion  below 
to  amend  the  pleadii^  on  either  aide,  or  that  such  motion, 
after  demurrer  to  evidence,  would  be  imprc^r ;  or  that  the 
appellant  may  not  suffer  a  non-euit,  before  verdict  founcT  r 
no  point  of  this  kind  being  before  us. 
'  As  to  the  merits  :  The  appellee,  after  craving  of/eTy  &c. 
{deads;  tiiat  he  has  tmll  and  truly  performed  all  and  each 
of  the  covenants  in  the  said  covenant  contained,  which, 
according  to  the  true  intent  and  meaning  thereof,  he  was 
bound  to  do  and  perform. 

I  shall  throw  out  ot  my  present  consideration  of  the  c^, 
those  breaches  which  relate  to  the  assignments  of  Lee's 
debt  and  Bull's  mortgage,  as  I  think  the  issue  is  supported 
by  die  evidesfcce  in  regard  to  diem.      As  to  the  Kentucky 
land,  the  plea  does  not  set  out  the  kind  of  conveyance  dial 
was  made,  or  by  whom  made  or  procured  so  as  to  enable 
the  Court  to  judge  whether  it  was  or  was  not,  a  good  per- 
formasaoe,  or  an  excuse  for  non-perforananoe ;  but  is  in 
general  terms  as  above.     Whether  this  plea  would  have 
been  sufficient  to  entide  the  sqppdlee  to  judgment,  had  there 
been  a  verdict  for  him,  or  should  the  Court  think  the  issue 
tendered  thereby,  supported -by  the  evidence,  or  whether, 
on  such  a  plea,  there  ought  to  be  judgment  for  the  c^pellant, 
notwithstanding  a  verdict  finding  the  issue  against  him,  or 
a  judgment  against  him  on  a  demurrer  to  the  evidence; 
from  die  view  I  have  taken  of  the  case,  I  am  not  now  called 
upon  to  decide.     The  first  question  to  be  considered  is, 
whether  the  issue,  formal  or  informal,  material  or  imma- 
terial, which  is  tendered  by  the  plea,  is  supported  by  the 
evidence ;  aad  to  decide  this,  we  must  first  ascertain  what 
the  issue,  so  tendered,  is. 
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1323.        There  are  two  modes,'  by  which  the  appellee  could  be 
' •^^^^<«'"*^- discharged  from. the  appelknt's  action  on  this  covenant, 
an4  either  of  which,  if  properly  pleaded  and  made  out  by 
evidence,  would  be  a  good  bar.      First,  by  procuring  a 
proper  conveyance  from  Lang,  for  so  much  of  the  Green 
River  lands  as,  at  jld  per  acre,  wouH  discharge  98,333  33, 
growing  due  to  the  appellant  under  the  covenant     Se- 
condly, he  would  be  exonerated  firom  causing  a  convey- 
ance to  be  made  for  part  of  the  tract,  provided  Fitzhugh 
should  cause  a  proper  conveyance  to  be  made  of  the  whole, 
.  Jle  was  not  bound  to  wait  to  see,  whether  he  might  possibly 
*  be  discharged  in  this  latter  way,  but  had  a  right  to  procure  a 
conveyance  at  once,  for  the  part     It  might  have  been, 
nay,  it*  surely  was,  his  interest  to  do  this  promptly  ;  be- 
causei  until  done,  he  was  in  jeopardy.      Lang  might  con- 
vey the  whole,*  or  a  part,  to  some  one-  else ;  he  might, 
therefore,  have  '-conveyed  a  part  of  the  tract,  or  forfeited 
a  part,  and  his  title  have  been  divestbd,  so  that  his  deed  for 
such  part  would  operate  nothing,  and  convey  nothing;  and 
should  the  appellee  rely  on  a  conveyance  of  the  whole, 
throughithe  medium  of  Fitzhugh,  and  that  deed  operate  no 
conveyance  as  to  pi^t,  it  might  not  be  a  performance  of 
which  the  appellee  coul^  avail  himself,  although  it  might 
convey,  as  much  as  would  amount  to  the  sum  aforesaid.  . 
For,  it  at  present  appears  to  me,  though  I  give  no  decided 
opinion  on  that  point,  that  he  could  not  avail  himself  of  a 
conveyance  of  the  whole,  unless  the  deed  operated  a  con- 
veyance of  the  whole  tract      Which  of  these  bars  does  he 
niean  to  set  up  by  the  plea,  or  does  he  mean  both,  and  can 
he  rely  on  both,  or  either  at  his  pleasure  ? 

If  he  means  the  latter,  it  cannot  strictly  be  called  a  per- 
formance by  the  appelke,  of  that  act  which  he  was  to  do, 
or  cause  to  be  done,  to  wit,  causing  a  conveyance  to  be 
made  of  part  of  the  tract ;  but  a  discharge  from  his  ob- 
ligation to  perform  that,  in  consequence  of  a  conveyance 
of  the  whole  tract  being  procured  by  another.  On  the 
other  hand,  if  the  plea  is  to  be  understood  as  meaning  the 
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performance  by  the  appellee  of  the  act  he  was  bound  to    is^a 
perform,  unless  dischaj^ed  therefrom  by  an  act  done  by  a 
third  person^  then  evidence  of  an  act  done  by  such  third 
person,  wouk}  seem  to  me  not  to  support  the  issue  tendered. 

True,  if  he  had  done  the  identical  act  which  he  was 
bound  to  do  by  another,  as  his  agent ;  in  other  words,  if 
his  agent  had  procured  Lang  to  convey  the  part  he  was 
bound  to  procure  him  to  convey,  what  he  had  so  done  by 
another  would  be  considered  as  done  by  himself ;  but  that 
is  not  this  case.  The  evidence  only  tends  to  prove,  that 
Fitzhugh,  not  as  his  agent,  but  on  his  own  account,  and  in. 
discharge  of  a'  substantive  agre^nent  by  himself,  procured 
a. conveyance* of  the  if^hole,  which,  if  effectual  for  the 
whole  tract,  and  such  a  conveyance  of  the  whole  as  he 
was  to  procure  for  the>  part,  and  was  received  and  acpept- 
ed,  so  as  to  make  the  deed  operate  -"by  delivery,  or  was 
tenderied,  and  was  such  a  deed  as  ought  to  hive  been  aeoept- 
ed  under  the  contract,  would  exonerate  the  appellee  from 
causing  a  conveyance  of  a  part 

I  think  it  would  be  going  too  far,  under  the  utmost  libe- 
rality of  practice,  admissible  in  regard  to  these '.general 
pleas,  to  say  that  evidence  of  both  or  either  of  these  bars 
could  be  admitted  under  such  plea;  This  liberality  ought 
not  to  be  sanctioned  in  a  way  calculated  to  produce  sur- 
prise a^.the  trial.  It  is  not  enough  to  say,  that  possibly  in 
this  case  there  was  no  such  surprise ;  we'  must  look  to 
what  might  happen  under  such  a  plea. 

For  i/istance :  the  appellant  may  never  have  accepted 
the  deed  procured  by  Fitzhugh,  so  as  to  make  it  good  by 
delivery,  which  I  apprehend  requires  the  assent  of  both 
parties  ;  he  may  have  returned  it,  and  given  both  Fitzhugh 
and  the  appellee  notice  thereof,,  if  indeed  he  was  bound  to 
give  the  appellee  such  notice,  and  the  latter  may  have  pro- 
cured one  for  a  part  of  the  tract,  which  may,  in  like  man- 
ner, have  been  objected  to  and  returned:  now,  if,  on  such 
a  plea  as  thisj  in  its  very  terms  setting  out  this  performance 
to  have  been  executed  on  the  part  of  the  appellee  himself 9 
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1823.    he  could,  on  faihire  to  prove  that,  exhibit  proof  also  of* 
J^f^^'^'^f*^'  the  deed  for  the  whole^  procured  by  Fitzhugk,  the  appeK 
Ptithx.    1^^  would  very  naturally  be  taken  by  surprise,  and  might 
Lewjtf     °^*  ^*^®  ^^^  witnesses  to  prove  his  rejection  of  that  deed. 
There  are  various  things  that  will  excuse  the  non-per- 
formance of  a  covenant,  and  will  be  a  good  bar,  if  pro* 
perly  pleaded  ;  but  it  cannot  be  contended,  as  a  general 
proposition,  that  such  things,  if  given  in  evidence  under 
the  general  plea  of  covenants  performed,  though  not  ob- 
jected to,  the  party  not  being  obliged  to  object  to  imperti' 
nent  evidence,  will  support  the  issue. 

The  case  before  us,  it  appears  to  me,  only  difiera  from 
general  cases  of  this  kind,  in  this  ;  that  here  by  a  fliubse- 
quent  part  of  this  agreement  itself,  it  appears,  that  if  a 
certain  act  is  done  by  a  third  person,  who  covenants  to  do 
it,  and  which,  as  before  said,  the  appellee  was  not  bound  to 
wait  for  such  performance,  nor  the  appellant  either,  who 
had  a  right  to  call  on  the  appellee  at  once  for  the  per* 
formance  on  his  part,  such  act,  so  done,  would  be  an 
excuse  for  the  non-performance  by  the  appellee.  I  can- 
not perceive  that  such  possible  excuse,  although  it  arises 
out  of  another  contract  contained  in  the  same  paper,  exo* 
nerates  the  appellee  from  pleading  it  in  this  case,  any  mors 
than  in  any  other.  It  might  have  happened,  either  by  a 
subsequent  agreement  or  otherwise,  that  Fitzhu^  would 
be  exonerated  from  his  agreemeht  to  convey  the  whole,  or 
that  the  appellant  and  appellee,  having  rescinded  thehr 
agreement,  he  was  to  convey  the  part  to  the  appellee,  and 
the  residue  only  to  the  appellant,  and  to  which  subsequent 
transaction  the  concurrence  of  all  the  parties  was  not  ne- 
cessary. This  shews,  that  these  contracts  were  distinct  and 
independent  of  each  other. 

The  propriety  of  this  opinion  may  be  further  test^,  by 
considering  what  would  have  been  the  notice  of  a  proper 
plea,  relying  on  this  defence.  The  appellee  would  have 
set  out  the  deed  as  one  procured  by  Fitzhugh  /or  the  whole 
trcuity  under  the  second  part  of  the  contract,  and  as  excu- 
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sing  him  fiur  not  piocuriog  a  similftr  deed  /or  aparU    IBS^ 
But,  if  he  bad  iiguJed  to  prove  thut  pl«a>  couJd  he,  under  it,  •^vv*"^^' 
have  exhibited  evidence  that  he  had  himself  pn^mF^d  a  ^rS*' 
deed  for  a  part,  there  being  no  plea  to  that  effect^  and  would    |^^ 
iuch  evidence,  thou^  not  objected  to,  8Mp|>ort  the  i^uo 
joiAed  ?     I  think  not     These  two  defeoeea  then  are  of 
distin^  natures,  and  the  question  recura,  to  which  oC  them 
does  this  plea  apply  ?    I  think  it  appliea  U^anmit  to  bt 
done  ^  the  oftptUee  himself,  and  not  to  an  excuse  for  not 
doing  it;  and  thai  there  is  consequently  no  pr<M>f  whatever 
of  the  issue  on  his  part 

This  relieves  me  from  the  necessity  of  going  into  the  evi- 
dence, or  of  considering  what  would  be  the  ofie^t  of  the 
deed  Pledged  to  have  been  made,  without  proof  of  a  deli- 
very ;  by  which  I  mean,  not  a  mere  placing  it  in  die  htndfll 
of  the  grantee,  but  hk  assent  to  the  delivery  ;  for,  if  that 
waaneeessary  to  oaake  it  a  good  deed  to  pass  the  title,  and. 
that  did  not  take  place,  then  the  title  reinttns  In  the  grantor 
or  his  heirs.  Nor  shall  I  enquire  whether,  if  the  title  never 
passed,  it  was  nevertheless  such  a  deed  as  the  appellant 
ei;^{ht  to  have  received  ;  or  if  not,  whether  his  faUure  to 
give  notiee,  either  to  Fitzhugh  or  the  appellee,  would  estop 
him  from  saying  that  it  was  not  such  a  title  as  he  was  bound 
to  receive. 

I  an^also  relieved  from  any  minute  consideration  of  the 
exceptions  ;  thou^  my  present  impression  is,  that  the  cer- 
tificates in  regard  to  the  forfeiture  and  sale  of  the  lands  for 
the  non-payment  of  taxes,  in  the  form  they  were  made  out, 
were  not  proper  evidence.  Nor  do  I  see  the  relevancy  of 
the  parol  testimony  mentioned  in  the  last  bills  of  excep- 
tions. The  opinion  of  the  Court  as  to  BulPs  contract,  stat* 
ed  in  one  of  the  bills  of  exceptions,  I  think  was  correct  I 
have  not  considered  whether  the  law  of  Kentocky  has  been 
duly  authenticated  ;  powibly  it  has.  But  the  other  testi- 
mony being  rejected,  it  became  irrelevant  Indeed  these 
hills  of  exceptions  are  not  before  the  Court,  not  being  a  part 

Vol.  n.  ^ 
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18i23.    of  the  record  ;  nor  can  they  be  made  such,  unless  by  con- 
•^'^*'*"***^-  sent,  or  by  proceeding  in  the  manner  prescribed  by  the  act 

I^iirbz    of  Assembly. 

Le^^  As  to  the  otiier  case,  that  of  Lewis  v.  Fairfex  ;  whate- 
ver may  be  the  law  of  England,  growing  out  of  the  nature 
and  perplexity  of  titles  there,  and  of  the  usage  of  convey- 
ancers consequent  thereon,  as  to  the  delivery  of  abstracts, 
and  the  duty  of  the  grantee  to  prepare  the  deed,  I  do  not 
think  it  applies  to  this  country,  or  that  there  is  any  such 
usage  or  {Huctice  to  support  it ;  but  if  there  was,  it  is  not 
alledged  that  any  abstract  was  furnished,  so  as  toienable  the 
appellee  to  prepare  a  deed. 

On  the  whole,  I  think  the  judgment  first  mentioned  must 
be  reversed  ;  the  law  declared  to  be  for  the  appellee  as  to 
the  first  two  breaches  assigned,  the  issue  on  his  part  being 
supported  as  to  them  ;  but  that  thQ  law  is  for  the  appellant, 
as  to  the  third  breach,  and  a  writ  of  esquiry  of  damages 
awarded  as  to  that ;  and  that  in  the  other  case,  the  judgment 
must  be  affirmed. 

Judge  Brook£,  concurred  with  the  other  Judges,  that 
the  judgment  in  Lewis  v.  Fairfax^  should  be  affirmed  ; 
and  concurred  with  Judge  Coaltxb,  that  the  judgment  in 
Fairfax  v.  Lewis j  should  be  reversed  and  a.  writ  oi  en- 
.  •  quiry  of  damages  awarded  as  to  the  third  breach,  but  aflmn- 
ed  as  to  the  two  first  breaches."* 

*  Jo<%e  UbeU  aUoit  from  mdifpositiea. 
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'Parker  and  Summers. 
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A  eooTeysDoe  of  a  particular  mict  of  land,  without  a  ipeeifieatioo  of  quantity, 
does  not  bind  the  fendor  to  warrant  a  partieolar  number  of  aere%  if  there 
hat  been  ne  falae  rqprgamftifiit,  and  no  ctncmtrnmi  of  fiMU  withm  hit 
knowledge ;  although  there  may  hawe  been  an  expectation  in  both  partfei, 
founded  on  documents  and  other  evidence  known  to  both,  tliat  the  flttmber 
of  acres  is  greater  tlian  it  turns  out  lo  be,  upon  a  subsequent  survej. 

This  was  an  appeal  from  the  Lynchburg  Chancery  Court 
The  ca^e  was  this  : 

Tucker  and  Coles  purchased  sundry  parcels  of  land  of 
Mdtnund  B,  Norvellj  executor  of  91iomaa  Norvell,  de- 
eeased,  and  ^nn  Narveii,  his  widow.  In  the  deed  which 
was  executed  for  the  purpose^  the  land  is  described  as  ^^  all 
the  land  lying  upon  Pig  and  Staunton  Rivers,  in  the  coun* 
ties  of  Bedford  and  Pittsylvania,  and  all  the  title,  whether 
legal  or  equitable,  thereto,  which  the  said  Thomas  Norvell 
acquired,  by  deed  from  Wilson  Allen  and  Edmund  W. 
Rootes/'  Tucker  purchased  three  undivided  fourth  parts 
of  the  said  land,  and  Coles  purchased  one  undivided  fourth. 

The  negociation  which  ended  in  the  foregoing  convey- 
ance, was  eonmienced  in  the  life-time  of  Thomas  NorveU> 
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1823.  by  a  letter  from  Tucker  to  him,  proposing  to  purchase  the 
'  said  knd;  and  T.  Norv^  having  died  before  the  letter  was 
answered,  his  executor,  Edmund  Nonrell,  replied  to  it,  in- 
form&ni;  Tucker  that  the  land  was  for  sde;  that  f  M»  Bur- 
ton of  Campbell  county,  was  fully  empowered  to  sell,  to 
whom  he  refers  him  for  particulars;  and  apprising  him  thai 
there  is  a  suit  in  the  Court  cff  Appeals  respecting  the  land. 

In  another  letter,  E.  Norvetl  informs  Tucker,  that  he  is 
still  disposed  to  sell,  and  that  he  would  be  glad  to  hear  from 
him,  ^^statingthe  price  and  terms  on  which  he  is  willii^  to 
purchase." 

A  written  agreement  was  entered  into  on  the  6th  of 
January,  1818,  between  the  executor,  E.  NorveU,  and 
Tucker,  by  which  it  is  stipulated  that  the  former  has  sdd 
to  the  latter  '^a  tract  of  land  lying  on  Pig  and  Statmian 
Rivers,  in  the  counties  of  Bedford  and  Pittsylvania,  canr 
tainingf  by  estinuUiony  ten  or  twelve  thousand  acres  f^ 
and  Tucker  agrees  to  pay  for  the  said  land,  twenty-seven 
thousand  five  hundred  dollars;  payable  one  third  on  the  1st 
of  January,  1819;  another  third  on  the  1st  of  January, 
1820;  and  the  remaining  third  on  the  Ist  of  January,  1821; 
with  a  deed  of  trust  on  the  land,  to  secure  the  payments. 
NorveU  only  stipulates  to  convey  the  interest  vested  in  T, 
Norvell,  and  to  warrant  the  title  against  all  persons  claim- 
ing under  the  said  Thomas  Norvell. 

Coles,  though  not  a  party  to  the  written  agreement,  was 
a  partner  in  the  purchase  to  the  amount  of  one  fourth^  as  has 
been  mentioned  above. 

Three  days  after  this  contract,  the  deed  was  executed  to 
Tucker  and  Coles,  in  their  respective  proportions,  as  be- 
fcre  described;  and  they  thereupon  executed  their  bonds; 
Tucker  giving  three  bonds,  with  Coles  his  security,  for 
three  fourths;  and  Coles  giving  three,  with  Tucker  his 
security,  for  one  fourth.  They  also  executed  a  deed  of 
trust,  according  to  the  conditions  of  the  agreement  These 
bonds  and  deeds  of  trust  were  afterwards  assigned  to  the 
appellee,  Cocke. 
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Tueker  ]>ftid  two  of  the  bonds;  but,  haykig  hftd  a  survey  iaes« 
of  the  land,  which  indueed  him  to  beKeve  that  there  was  ^^^^mhtit, 
a  defieieacy  in  the  quantity,  he  implied  to  Coeke  to  make 
a  deduction  from  the  pitfehase  money.  This  proposition 
was  refused  by  Cocke;  and  Tucker  exhibited  a  bill  to  the 
Lynchburg  ChaneeUor,  making  Cocke,  Norvell  the  exeeu^ 
tor,  aad  the  tnist#es,  defendants,  praying  that  a  proper 
deduction  might  be  aiade  for  the  deficiency  of  land,  and 
that  the  defendants  mq^t  be  injoined  from  proceeding  on 
the  last  bond,  and  the  deed  of  trust 

In  his  bill.  Tucker  rdies  upon  the  terms  of  the  written 
agreement,  executed  before  tiie  conveyance,  which  states 
that  the  lands  were  supposed  to  contain  from  10,000  to 
li^OOO  eucres^  He  states,  ^at  in  the  negociatioti,  the  dis- 
cussion of  the  parlies  turned  principally  upon  the  price 
and  iervM  cf  pa^^menty  and  the  title,  then  contested,  by 
the  executors  of  David  Ross;  but,  that  tiie  quantity  of  the 
land  was  taken  for  grsited  to  be  from  ten  to  twelve  thou- 
sand acres  and  upwards;  that  no  specific  quantity  was  men- 
tioned in  the  deed;  but,  that  this  t^nti^ua/ circumstance 
was  noticed  and  objected  to  by  the  complainant;  but,  after 
some  consideration,  the  objection  was  deemed  unimportant, 
and  the  deed  was  executed  in  its  present  form;  that  he  af- 
terwards had  a  survey  made  of  the  said  lands,  and  they  fell 
short  more  th%n  two  thousand  acres  of  the  quantity  they 
were  supposed  to  contain,  by  both  parties,  at  the  time  of 
Hieir  agreement;  that  when  he  applied  to  Cocke  to  allow  a 
deduction  in  the  price,  on  accoimt  of  the  said  deficiency, 
the  latter  insisted  that  the  complainant  purchased  the  land 
in  groaSf  and  not  bj/  the  acre;  that  although  the  purchase 
was  in  gross  and  no  particular  quantity  urns  warranted^ 
yet,  diat  both  parties,  relying  that  the  land  had  been  pre- 
Piously  conveyed,  as  containing  about  10,000  acres,  and 
consisted  qf  old  surveys,  and  upon  the  general  reputa- 
turn  respecting  4he  quantity  of  the  said  land,  confident- 
ly eoBpected  that  the  real  quantity  unmld  considerably 
exceed  the  eslimated  quantity;  that  this  belief  operated 
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1833.  on  both  ptxrties  in  making  the  bargain;  that  the  com- 
l>e€9mber.  piainant  is  persuaded,  that  the  said  Edmund  B.  Norvell 
Tucker  wouW  not  have  asked  so  much,  if  he  had  known  the  real 
^J-  quantity;  and  it  is  certain  that  the  complainant  would  not 
have  given  so  much,  especially  as  he  knew  he  was  purcha- 
sing a  title  which  was  then  contested  by  the  executor  of 
David  BosSy  whose  right  and  interest  in  the  said  land,  the 
said  Coles  and  the  complainant  have  since  purchased  for 
the  BUm  of  $7,000;  that  upon  investigation  of  the  title  pa- 
pers, he  cannot  discover  that  the  said  David  Boss,  (whose 
title  the  said  TVuymas  Norvell  had  purchased  under  a  deed 
of  trust,)  ever  had  title  to  as  much  as  10,000  acres;  that 
Thomas  Norvell  never  paid  taxes  for  more  than  9,537 
acres,  which  facts  have  come  to  the  knowledge  of  the  com- 
plainant since  his  purchase;  that  he  had  no  better  opportu- 
nity of  knowing  the  quantity  of  the  land  than  the  said  Nor* 
veil  J  as  he  lived  30  or  40  miles  distant,  and  had  never  seen 
it  before  his  purchase;  and  although  he  had  been  counsel 
in  an  action  of  ejectment  brought  by  Thomas  Norvell 
against  David  Boss,  to  recover  part  of  the  said  land,  yet 
no  title  papers  were  necessary  in  the  said  action,  but  the 
conveyance  of  the  said  Boss  to  his  trustees,  and  from  them 
to  Norvell;  and  he  does  not  recollect  that  he  examined 
even  these,  till  some  time  after  his  purchase. 

The  Chancellor  denied  the  injunction,  but  it  was  after- 
wards awarded  by  a  Judge  of  the  Court  of  Appeals,  to  re- 
strain the  trustees  from  selling,  to  the  amount  of  $5,000 
of  the  principal  debt,  with  interest 

Edmund  B.  Norvell,  states  in  his  answer,  that  when  he 
entered  into  the  written  agreement,  he  had  no  knowledge 
of  the  quantity  of  the  land  in  question,  having  never  seen 
any  of  the  title  papers  relative  to  it,  and  having  no  know- 
ledge of  the  quantity  of  land,  for  which  his  brother  had 
paid  taxes,  nor  what  was  the  amount  estimated  on  the 
Commissioner's  books ;  but,  that  all  that  he  had  learned  on 
the  subject,  was  from  vague  report:  that  he  had  understood 
that  his,  brother  had  purchased  the  land  at  the  estimated 
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quantity  of  10,000  acres;  and  he  had  heard  it  as  the  opi-  182S. 
nion  of  others^  that  the  tract  woald  hold  out  more  than  "P^^f^l^- 
10,000  acres;  but,  whetherit  would  exceed  that  quantity, 
the  respondent  had  no  means  of  judging:  that  he  does  not 
admit  that,  in  the  negociation,  it  was  taken  for  granted, 
that  the  quantity  of  land  was  from  10,000  to  12,000  acres; 
and  he  is  confident  that  no  such  thing  was  mentioned  at 
the  time:  that  he  does  not  admit,  that  a  deficiency  in  quan- 
tity was  never  contemplated  by  the  parties,  and  therefore 
not  provided  for;  because,  although  the  respondent  did  ex- 
pect that  there  would  be  found  more  than  10,000  acres  in 
the  tract,  yet,  such  was  the  vague  and  unsatisfactory  infor- 
mation on  which  they  both  acted,  that  it  was  certainly  in 
the  contemplation  of  the  respondent  that  there  might  be 
a  dtficiencfff  and  he  thinks  it  must  have  been  in  the  con- 
templation of  the  complainant  also;  and  he  is  confident  that 
both  parties  intended  to  make  provision  for  such  deficiency, 
and  believed  that  they  had  done  so,  bj/  a  contract  for  a 
tale  in  gross,  whereby  the  purchaser  took  the  risque  of 
quantity:  that  the  contract  was  written  by  the  complain- 
ant, and  the  expression  that  the  tract  of  land  contained  ^^  by 
estimation^  ten  or  twelve  thousand  acres,''  was  selected  by 
himself,  and  founded  on  nothing  which  had  passed  during 
the  negociation,  unless  upon  the  great  vagueness  and  entire 
uncertainty  of  the  quantity  of  land  sold,  and  was  regarded 
by  the  respondent  as  an  evidence  that  no  definite  quantity 
of  land  was  intended  to  be  stipulated  for:  that,  by  the  reci- 
tal of  the  deed  from  the  trustees  of  Ross  to  Thomas  Nor- 
veil,  (which  the  respondent  had  never  seen  till  afler  his  sale 
to  the  complainant,)  it  was  stated  that  the  tract  was  suppo^ 
sed  to  contain  10,000  acres**  that  the  complainant  had 
been  employed  as  counsel  in  a  suit  concerning  a  piut  of  the 
said  land,  in  which  the  title  papers  must  necessarily  have 
passed  under  his  view:  that  the  respondent  having  refused 
to  warrant  the  title,  except  against  his  testator,  and  those 
chiming  under  him,  the  attention  of  the  complainant  was 
particularly  attracted  to  tiie  title  of  the  land,  and,  of  course, 
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18)3a    to  the  title  papers:  that  the  reqK)iulent  eoosklered  that  the 
ihcember,  g^ie  made  by  him  was  a  sale  m  gro$Sy  wherei^  the  pur- 
chafer  was  to  take  the  whole  risque  of  quantitjf,  and 
was  to  pay  the  whole  purchase  money  ^  whether  the  tract 
held  out  much  or  little^  and  that  whatever,  excess  was 
found  in  the  quantity y  the  plaintiff  would  be  entitled 
to  it  toithout  paying  more  than  the  stipulated  prioe; 
that  the  exigencies  of  T.  Norvell's  estate  required  aa  im* 
mediate  sale  of  the  land,  and  in  such  manner  as  to  leave 
no  ground  for  controversy  about  the  payment  ^f  the 
purchase  money:  that,  in  consideration  of  these  circum'* 
stances,  the  respondent  agreed  to  take  less  for  the  land^ 
than  he  would  otherwise  have  taken,  and  much  less  than 
bis  testator  held  it  at  in  his  life-time  :  that,  if  the  objectioa 
was  ever  made  by  the  complainant,  that  no  specific  quao* 
tity  was  ever  mentioned  in  the  deed,  as  stated  in  the  bill, 
his  relinquishment  of  it  aftermards  proves  that,  in  the 
opinion  of  both  parties,  the  purchaser  took  the  risque  of 
quantity:  that  he  had  no  confident  belief  as  the  bill  stales, 
that  the  real  quantity  would  considerably  exceed  the  esti* 
mated  quantity  of  land,  as  he  had  no  data  on  which  to 
form  a  judgment;  that  he  believes  that,  during  the  negoci- 
ation,  he  did  express  to  the  plaintiff  the  opinion,  that  the 
tract  would  hold  out  more  than  10,000  acres;  hut  he  did 
not  profess  to  give  the  complainant  any  information  on  the. 
subject,  but  only  founded  thisopinioli  on  facts,  and  the  opi- 
nion of  others,  concerning  which  the  respopdent  knew 
more  than  himself:  that  he  does  not  know  whether  his 
testator  paid  taxes  for  as  much  as  10,000  acres,  having  ne* 
ver  seen  the  documents  in  relation  to  that  subject,  before 
the  sale:  that,  for  these  reasons,  he  does  not  think  that  the 
complainant  is  entitled  to  any  deduction;  but,  if  he  is,  it 
can  only  be  for  a  deficiency  of  the  land  below  10,000  acres- 
Jesse  Burton  states,  that  he  had  frequent  conversations 
with  Tucker  and  Edmund  B.  Norvelly  during  their  ne- 
gociation  for  the  land  in  question,  and  he  understood  that 
Tucker  purchased,  jwt  as  it  stood,  taking  on  himself  all 
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risque  as  to  quantity  as  well  as  title:  that,  froiB  the  best  in-  1823. 
formation  he  could  collect  from  the  neighbors,  it  appeared  ^••**"**'*« 
to  be  their  opinion,  that  the  land  would  probably  hold  out  TtMka 
12,000  acres;  which  opinion  the  witness  communicated  to 
both  parties :  that  those  neighbors  did  not  state  any  fact  upon 
which  this  opinion  was  founded,  except  the  immense  boun- 
dfloies  of  the  land:  that,  before  the  sale,  the  witness  urged 
£.  B,  Ncrvtll  to  ask  a  higher  price  than  he  seemed  dis- 
posed to  take,  and  his  reply  was,  that  he  wished  to  wash 
liis  hands  of  it,  and  have  nothing  more  to  do  with  it:  that 
he  was  the  agent  for  leasing  the  said  land,  and  paid  the 
taxes:  but  that  the  plaintiff  never  enquired  of  him,  upon 
wfaatquanti^  he  paid  taxes,  as  weU  as  he  recollects:  that 
he  is  under  the  impression  that  several  conversations  took 
place,  in  his  presence,  between  N^rvtll  and  TWitser,  in  re- 
lation to  the  said  land,  b^ore  the  sale;  and  he  does  not  re- 
eolleet  that  a  less  quantity  was  ever  contemplated,  than 
10,000  acres. 

Ja/mea  C.  Moorman  states,  that  he  understood  from 
Tucker  J  that  he  was  to  take  the  interest  of  Norvtll  in  the 
estate^  supposed  to  contain  10,000  acres,  more  or  ksSf  and 
to  give  $  d7,600:  that  he  was  anxious  to  become  a  partner 
in  the  purchase,  and  should  have  considered  himself  as  ta- 
jking  the  risque  qf  quantity:  that  he  bad  offered  Norvell 
JIS5,000  for  the  land,  with  general  warranty;  but  that 
the  latter  reftised,  saying  that  he  only  intended  to  sell 
his  testator's  interest:  that  the  purees  spoke  of  10,000 
acres,  but,  it  being  an  old  survey,  they  thought  it  would 
hold  out  more. 

The  deed,  frcmi  the  trustees  of  Soea  to  T.  NorveU^  con- 
veys  the  land,  as  <<  bcimg  auppoaed  to  contain  10,pQ0 
aeres." 

The  ChancellcH*  dissolved  the  injunction;  and  an  ag^ 
was  allowed  by  one  of  the  Judges  of  liiia  Court 

Vol.  n.  '  8 
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1823.        Leigh  and  Callj  for  the  appellant 

Johnson  and  Wickhamy  for  the  appellee. 

On  the  part  of  the  appellanty  it  was  admitted,  that  the 
deed  from  Norvell  to  TSicker  contained  no  specification  of 
quantity,  and  therefore  the  appellant  must  depend  upon 
extraneous  evidence.  That  such  evidence  is  admissible,  is 
proved  by  the  cases  of  Quesnell  v.  Woodli^^  2  Hen.  & 
Munf.  173;  Jolliffe  v.  Hite,  1  Call,  301;  Nehon  v.  Mat- 
thewSy  2  Hen.  &  Munf.  164.  But,  it  would  be  improper 
to  resort  Xo  parol  testimqny  to  explain  the  intention  of  the 
parties,  while  there  is  the  more  authentic  evidence  of  a 
written  contract  under  seal.  Confining  ourselves,  there- 
fore, to  this  document,  we  find  that  the  land  was  conveyed 
as  "  containing  by  estimation  ten  or  twelve  thousand 
acres.^^  The  parties  contemplated  a  sale  of  land,  which 
was  to  amount  to  a^  least  10,000  acres.  Even  if  the  ex- 
pression '^  more  or  less"  had  been  used,  the  cases  of  Ques- 
nell V.  JVoodlief  and  Jolliffe  v.  Hitej  prove  that  such  ex- 
pression would  only  cover  a  small  deficiency,  not  such  an 
enormous  one  as  occurs  in  this  case,  as  1,085  acres,  accoi^ 
ding  to  the  lowest  estimate,  or  1,673  acres,  accmxiing  to 
the  highest  Nelson  v.  Matthews^  confirms  this  principle. 
The  case  of  Hull  v.  Cunningham^  1  Munf.  330,  proves, 
that  a  mistake  as  to  the  boundaries  of  land  will  be  a  good 
^ound  for  relief.  It  is  a  well  known  principle,  that  when 
-the  vendor's  own  title  papers  call  for  a  less  quantity  than 
that  which  he  sells,  the  vendee  shall  be  relieved.  Duvals 
V.  RosSy  2  Munf.  290.  The  deed  from  the  trustees  of 
Boss  to  T.  Norvell,  states  that  the  land  was  supposed  to 
contain  10,000  acres;  and,  therefore,  E,  Norvell  the  exe- 
cutor was  guilty  of  a  constructive  fraud  in  stating  the 
amount  in  the  "written  agreement,  at  ten  or  twelve  thou- 
sand acres.  Gross  negligence  is  equal  to  intentional 
fraud;  and  if  E.  Norvell  did  not  take  the  trouble  to  exa- 
mine the  deed,  by  which  his  testator  held,  he  cannot  pro- 
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tect  himself  by  such  culpable  neglect  Where  there  is  a  1823. 
mutual  mistake^  a  Court  of  Equity  will  grant  relief.  "Jj^^J^* 
13  Ves,  l25,  427.  Contracts  of  hazard  are  not  to  be  en- 
couraged; as  they  are,  in  truths  nothing  more  but  a  spe- 
cies of  gambling.  1  Anstruth,  64;  10  Ves.  209.  Here 
the  parties  never  treated  for  less  than  10,000  acres.  The. 
deed  to  T.  i>forv^// called  for  that  quantity;  and  it  was  the 
duty  of  his  executor  not  to  sell  it  for  less.  He  accordingly 
states  it  at  that  quantity  in  the  written  agreement;  but  goes 
further,  and  excites  an  expectation,  not  justified  by  his  title 
papers,  that  it  may  contain  12,000  acres. 

As  to  the  depositions  of  Moorman  and  Burton^  thej 
are  inadmissible.  Parol  evidence  cannot  be  received,  to 
explain  a  written  contract  under  seal,  except  in  certain  spe- 
cified cases,  none  of  which  apply  to  the  present  case.  The 
only  question  is,  whether,  under  the  words  of  the  contract, 
the  vendor  sold  any  precise  quantity,  or  made  a  represen- 
tation, which  turns  out  to  be  untrue.  But,  these  deposi- 
tions, if  admitted,  are  very  far  from  supporting  the  appel- 
lee's pretensions.  Moorman  only  proves  a  contract  for 
10,000  acres,  m^ore  or  less.  It  has  been  often  depided, 
that  these  words  only  cover  a  small  deficiency  in  quantity. 
As  to  BurtorCs  deposition,  he  gives  his  inferences  instead 
oi  facts,  Hb  opinions  are  formed  upon  NorvelPs  repre- 
sentations. 

As  to  the  presumption  of  information  in  Tucker^  fipom 
his  vicinity  to  the  land,  and  from  his  being  employed  as 
counsel  in  an  action  of  ejectment  for  part  of  this  very  land, 
the  first  is  unfounded  in  fact,  and  the  other  is  refuted  by 
Tucker's  declaration  in  his  answer,  that  the  suit  in  which 
he  was  engaged  as  counsel,  did  not  require  any  other  title 
paper  than  the  deeds  from  Boss  to  his  trustees,  and  from 
them  to  Norvell;  and,  that  in  point  of  fact,  he  had  n6ver 
seen  any  other  title  paper. 

For  the  appellee^  it  was  said,  that  it  appeared  by  the  bill 
of  the  appellant  himself,  that  he  had  no  shadow  of  right 
to  a  decree  in  his  fiivor.     By  his  own  statement,  the  con- 
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18^9.  tnct  vfBA  dL  bargaan  q{  hdzardf  by  whLoh  he  took  the  chanca 
Jf^c^"*^'  of  loMy  if  the  land  should  prove  deficient;  and,  oigatM^  if 
Totl^er  theve  should  turn  out  to  be  an  excess.  The  bolLadmk* 
^J^  that  TW&er  bought  the  land  in  ^OM.  It  is  not  pretended 
<jiat  Norvell  ki^w  more  than  Ttic&er  about  the  land.  A, 
deed  was  executed  without  any  ^pecificf^ion  qf  qwmiity^ 
This  omission  was  objected  to  by  Tucker  bef(»*e  the  execu- 
tion of  the  deed;  but,  afiter  some  discussion,  it  waa  w^ived^ 
and  the  deed  suffered  to  remain  without  any  meetipn  of  the 
number  of  acres.  And  yek^  the  q)pellant  contends,  that 
the  appellee  warranted  a  certain  quantity;  by  whichf  he 
would  have  the  benefit  of  any^  excesSf  while  the  vendor 
would  not  derive  advantage  from  any  defidencyi*  Such  a 
contract  would  beJiighly  improbable  in  any  mio^  and  much 
more  so  in  an  executor^  who  was  to  derive  no  personal 
benefit  to  himself,  and  might  sustain  a  personal  loss. 

But,  it  is  contended,  that  we  may  resort  to  the  written 
contract  to  explain  the  deed^  while  we  are  precluded  from 
relying  on  the  parol  evidence.  But,  the  contract  itself, 
cannot  be  resorted  to,  upon  the  mere  ground  of  varictnce 
between  it  and  the  deed;  because,  in  that  case,  it  will  be 
preiiumcid  that  the  variance  was  intentional^  and  that  the 
parties  thought  fit  to  change  thc^  terms  of  the  coatia^  be- 
fore the  execution  of  the  deed,  as  is  clearly  pn>ved.by  the 
decisions  respecting  marriage  articles.  Legge  v.  Ooldwire^ 
Forre^r  20;  Feame's  Cont.  Bern.  4(A  ediL  12-^;  1 
Fonb.  190,  n.  p. 

If,  however,  we  resort  to  the  written  contract,  it.prove^ 
nothing,  but  a  sale  in  gross.  It  describes  the  lap^d  as  i^ 
tract  o£  land  ^'containing  by  estimation  10,000  or  12,000 
acres f^  that  is,  the  san^e  land  that  T.  Norvfll  purchased  of 
the  trustees  of  Ross;  and,  that  Norvell^  the  eic^^QUtor,  is 
only  to  convey  thp  interest  vested  in  the  said  T.  Norvell 
to  said  land,  and  to  UHirrant  the  title  against  all  p^» 
sons  claiming  under  the  said  T.  Norvell.  Thea^  ex- 
I)rewions  can  convey  n.o  ojthei:  meaning,  tjian.  that  of  a  sale, 
^?.ff^'  ^!^5J*^  ^|!9!P?f!^i^^  in  the  vendpr  fojc  any  de- 
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ficieBey>  and  wk]K>irt  ri|^t  to  gain  by  aay  excess.     The    ladS. 
wigtienesa  of  the  quantity  Bieotieoed  shews,  that  those  «zh  -'****'****^ 
presaionii  weva  mere  tenns.  ci  ieampHon^  ^and  not  ^eondi-    XMhv 
tians^  of  the  agreement  CoS»- 

But,  if  we  go  beyond  the  deed,  we  are  at  liberty  to  look 
into  ihepurol  evidence,  aa  weU'  as  the  written  agreement 
All  the  cases  which  ha^e  been  cited  on  the  otheraide,  prove, 
that  there  is  no  exclusion  of  parol  evidence,  if  a  propec 
caae  made  out  for  admitting  evidence  extraneoua  to  the 
deed.  K  the  d^KMitions  are  admitted,  they  jrface  the  sub* 
jeet  beyond  doubt  Surton  proves  that  he  was  present 
during  the  negociation,  and  that heunderstood  the  contract 
to  be  such,  that  Tuoker-U^X  the  risque  of  quanUiy  as  well 
as  title.  Moonnan^S:  testimony  confirms  Burton's  in  this 
particular,  and  provea  ^Fucleer'sdedaration,  that  he  bought 
the  land  for  rnore  or  hsa.  When  these  worda  are  coupled 
with  the  phrase  ij^  tsiifnatwn,  tbey  amount  to  a  sale  in 
grois,  A  mistake  in  both  parties,  aa  to  a  matter  of  opin* 
ion,  has  never  been  considered  a  ground  for  relief.  There 
is  no  case  of.  a  bargain  qf  hazard  made  ujpon  equal  terms, 
where  Hie  losing  par^  has  been  relieved.  In  most  of  the 
cases,  tile  vendor  baa  more  information  than  the  vendee,  < 
suid  either  mak^  a  false  representation,  or  suppresses  that 
which  he  on|^  to -communicate;  but,  in  thisxaae.  Thicker 
had  at  least  as  much  information  as  Norvell,  if  not  more^ 
l%e.  parties  in  tins  caae  both  speculated  on  the  probability 
of  an  old  survey/  being  short  of  the  actual  xiuajxtity.  l^heir 
baiipun  waa  farmed  on  the  idea  of  this^uRcertainty•  The 
^undS'Of  opinion  were  open  to  both.  NoA'aud,  no  aup^ 
pression  ,off>ict»can  heimputed  to  either.  It  was,  in  short, 
like  the.  ordinary  case  of  in$urance,  where  the  event  is 
doubtful  to  both  parties. 

The  case  oi^JoUiffe^  v.  Hite^  LCall,  301,  is.  in  strict 
confpm^ty,  with  these  ideas,  and  establishes  the  prineipje^. 
that  in  a  sale  in  gross,  the  parties  take  the  risque  of  quan- 
tity ^  aqd,  that  ii^  sixck  atbai^pttn,  the  .words  %more  or  less 
cover  any  defici^pcy,  howieyergfeat    Ind^od^  inasal^ 


62  Special  Court  of  Appeals. 

1823.  in  gross,  those  words  are  superfluous,  the  contract  imply- 
•^^^^^JJ^*  ing  the  same  thing  without  them. 

Nelson  v.  Mai  thews,  2  Hen.  &  Munf.  164,  is  not  ap- 
plicable to  this  case.  That  was  the  case  of  a  sale  of  land 
as  containing  a  certain  number  of  acres,  when  the  vendor's 
own  title  deeds  called  for  less  than  such  specified  quantity. 
The  case  did  not  turn  on  the  words  more  or  less,  but  upon 
the  constructive  fraud. 

The  case  of  Hull  v.  Cunningham,  1  Munf.  330,  is  no 
authority  against  the  appellee.  That  was  a  sale  in  gross, 
and  a  mistake  was  committed  as  to  the  boundaries  of  the 
land.  Relief  was  very  properly  granted  to  the  purchaser 
in  that  case,  because  he  had  bought  a  particular  tract,  and 
an  error  having  been  committed  as  to  its  boundaries,  be 
could  not  get  the  specific  thing  he  had  purchased. 

As  to  the  case  of  Quesnell  v.  Woodlief,  2  Hen.  &  Munf. 
173,  it  is  incorrectly  reported.  It  turned  on  the  ground  of 
fraud.  Quesnell  was  a  Frenchman,  ignorant  of  our  lan- 
guage, customs  and  laws.  The  vendor  sold  by  t?ie  acre. 
He  represented  that  there  was  an  old  survey,  that  called  for 
a  certain  number  of  acres,  which  was  not  true.  On  the 
ground  of  these  circumstances  of  imposition  and  false  re- 
presentation, Quesnell  obtained  relief.  But,  here  it  can- 
not be  pretended  that  Norvell  made  any  false  representa- 
tion. 

The  case  of  Duvals  v.  Ross,  2  Munf.  290,  simply  af- 
firms the  principle  of  Nelson  v.  Matthews. 

The  case  of  Bedford  v.  Hickman,  2  Munf.  294,  (re- 
ported in  Judge  Roane^s  opinion  in  Duvals  v.  Ross,)  is 
also  a  case  of  constructive  fraud;  the  vendor  having  con- 
veyed land  as  containing  a  greater  number  of  acres  than 
his  title  deeds  warranted. 

Nelson  v.  Carrington,  4  Munf.  332,  was  a  sale  of 
land  by  the  cure,  and  therefore  not  applicable  to  the  pre- 
sent case. 

Fleet  V.  Hawkins,  6  Munf.  188,  belongs  to  that  class 
of  cases  which  affirm,  that  a  sale  in  gross  does  not  bind 
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the  vendor  to  convey  a  certain  number  of  acres,  even  al-    1S23. 
though  a  number  of  acres  be  mentioned,  by  way  qf  dt"  "^^^Hj^* 
scripiion. 

As  to  the  taxesy  Norvell  avers  in  his  answer,  that  he  did 
not  know  their  amount;  and  no  man  consults  Sheriffs'  re- 
ceipts to  ascertain  the  quantity  of  his  land. 

December  4.  Judge  Gbeen,  delivered  the  following,  as 
the  unanimous  opinion  of  the  Court : 

If  the  appellant,  provided  he  had  not  accepted  the  deed, 
would  have  been  entitled  to  the  relief  for  which  he  asks, 
his  acceptance  of  the  deed  ought  not  to  preclude  him  from 
claiming  it  now.  The  mistake  in  the  quantity  of  the  land, 
was  not,  and  could  not  be  ascertained,  until  after  the  exe- 
cution of  the  deed.  That  was  executed  only  three  days 
after  the  execution  of  the  contract.  The  deed  may  be 
evidence  of  Ihe  then  understanding  of  the  parties,  as  to  the 
terms  of  the  agreement,  but  not  a  bar  to  relief,  if  a  proper 
case  for  relief  in  other  respects,  were  made  out 

Whether  the  circumstances  of  this  case  would  or  would 
not  authorise  the  admission  oi'  parol  evidence  to  explain 
the  written  agreement,  it  is  unnecessary  to  decide.  If  the 
written  contract  be  mistaken  or  equivocal  as  to  its  terms, 
the  parties  may  explain  it  according  to  their  real  and  ori- 
ginal intention,  either  by  a  new  instrument  of  writing,  or 
by  their  admissions  of  record.  The  contract  in  this  case 
was,  upon  its  face,  equivocal,  and  of  doubtful  construction. 
But,  the  appellant's  bill  states  the  real  terms  of  the  agree- 
ment, to  the  same  eflect  as  the  parol  proofs  in  the  cause. 
It  states,  that  '^both  parties,  relying  that  the  lands  had 
been  previously  conveyed  as  containing  about  10,000  acres, 
and  consisting  of  old  surveys,  and  upon  the  general  repu- 
tation respecting  the  quantity  of  the  said  land,  confidently 
expected  that  the  real  quantity  would  considerably  exceed 
the  estimated  quantity,  and  that  this  belief  operated  on 
both  parties  in  making  the  bargain;"  and  that  ^<  during  the 
whole  negociation  for  the  purchase,  which  continued  seve- 
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1833.  ^  ^^9  ^^  diseussioas  of  the  parties  turned  priacipdijr 
^ff'^f^;  4M1  the  price  and  lerms  of  paynieat,  aiid  ei^pecially  the  titl^ 
which  was  then  controverted  by  the  executor  of  D.  R099; 
but  tkat  the  quimtity  of  land  was  taken  for  granted,  t»  be 
from  10  to  12,000  acres,  and  upwards;  and  that  a  defici- 
ency was  never  contemplated  by  the  parties,  and,  conse- 
quently, was  not  provided  for;"  and  that  **his  purchase 
was  in  grosSf  and  no  particular  quantity  was  warranted.'' 
This  last  declaration  is  equivalent  to  an  assertion,  that  the 
purchase  was  not  by  the  acre,  or  of  any  particular  quantity 
of  land;  but  of  a  tract  of  land  in  bulk,  for  a.price  in  gros^ 
upon  the"  belief  of  both  parties,  that  it  would  turn  out  10 
or  12,000  acres,  or  more;  but,  without  regard  to  what  it 
might  actually  turn  out  to  be,  and  without  contemplating  a 
responsibility  of  either  party,  in  case  of  an  excess  or  defi.- 
ciency.  For,  a  sale  by  the  quantity  would  have  been  in 
efiect  a  warranty  on  the  part  of  the  vendor;  of  the  quaiv 
tity  sold.  This  accords  with  the  cotemporaneous  con- 
struction given  by  the  parties,  in  executing  and  accepting 
a  deed  for  the  entire  tract  of  land,  without  the  specification 
of  boundaries  or  quantity.  If  10  or  12,000  acres  of  land 
had  been  the  subject  of  the  contract,  and  the  quantity  bad 
been  considered  as  material,  it  would  have  been  stated  in 
the  deed;  the  object  of  the  deed  being  to  convey  what  had 
been  sold.  The  written  contract  is  fairly  susceptible  of  the 
same  construction.  If  quantity  was  the  real  object  of  the 
purchase  and  sale,  although  the  parties  had  not  the  means 
of  ascertaining  that  truly,  they  would  have  stated,  upon 
conjecture,  a  specific  quantity;  so  as  to  afford  some  rule  for 
the  measure  of  compensation  for  the  deficiency  or  excess, 
when  ascertained.  The  indefinite  expression  of  10  or 
1^,000  acnes  afforded  no  such  rule,  and  shews  that  the  sub- 
ject of  quantity  was  not  really  in  the  conte^mplation  of  the 
parties,  as  one  of  the  terms  of  the  contract  It  was  an 
expression,  apt  enough  as  one  particular  of  the  description 
of  the  *  *  tract  of  land"  sold,  and  was  probably  introduced  for 
that  purpose  pnly.     This  conclusion  is  warranted  by  the 
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terms  of  the  oontract,  and  is  rendered  certain  bjr  the  ad*    IMS. 
missions  in  the  bill.     Hie  purehaaer  took  upon  himself  the  -^^^c^^"^* 
risque  o(  quantity  and  title;  and  although  both  parties    Twririh- 
were  influenced,  in  tiieir  agreement  as  to  the  price,  by  the 
beUef  that  the  tract  of  land  contained  more  than  the  esti- 
mated quantity,  as  stated  in  the  couTcyance  from  Soss^s 
trustees  to  Norvell;  yet,  the  hazard  of  loss  to  one  partyi 
in  the  event  of  an  excess,  and  to  the  other,  in  case  of  a  de- 
ficiency,  which,  although  not  expected,  was  possible,  would 
also  influence  the  parties  in  fixing  the  price.     It  eanliot  be 
known  or  presumed,  that  if   TtM:ker  had  insisted,  that 
Norvell  should  warrant  that  the  tract  contained  10,090 
acres,  he  would  have  consented  to  do  so,  upon  any  terms, 
or  that  he  would  have  taken  the  price  which  he  agreed  to 
take,  upon  the  contract  in  question. 

The  estimation  of  the  quantity  was  made  by  both  par- 
ties, upon  the  same  facts,  which  were  equally  known 
ib  both.  Norvell  did  not  take  upon  himself,  to  make 
kny  affirmation  or  representation  in  respect  to  quantity. 
He  only  declared  his  real  opinion,  founded  upon  the  very 
same  information  which  Tucker  had,  and  in  wluch  the 
latter  concurred  with  him,  without  being  influenced  by  the 
opinion  of  the  former.  He  concealed  no  fact  within  his 
knowledge,  which  could,  in  any  degree,  influence  that 
opinion.  He  had  not  seen  the  receipts  for  taxes,  and  he 
was  guilty  of  no  negligence  (if  that  were  material)  in  not 
searching  for  them,  and  examining  them,  as  a  means  of  as^ 
certainlng  the  quantity.  The  source  of  information  on 
that  subject,  which  he  would  most  naturally  and  reasona* 
bly  resort  to,  was,  the  conveyance  under  which  his  testa- 
tor claimed;  and' being  informed  that  the  conveyance  called 
for  about  10,000  acres,  he  had  no  motive  for  further  en- 
quiry; and  if  he  had,  he  could  not  have  expected  any 
thing  like  accurate  information,  from  the  Sherifi^s  receipts 
for  taxes. 

This  was,  therefore,  a  contract  of  hazard,  without  any 
fraud,  concealment,  misrepresentation,  or  ne^gence,  on 

Vol.  n.  9 
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1833.  the  part  of  the  vendor.  The  error  in  respect  to  the  quan- 
JDeeember,  ^{y  of  Und,  was  mutual,  and  was  not  in  relation  to  the 
"""^ '  substance  of  the  thing  contracted  for,  but  in  rdation  to  the 
very  hazard  contemplated  by  the  parties.  The  question  is^ 
whether  the  disappointed  party  is,  in  such  case,  entitled  to 
relief;  and  this  was  the  question  which  the  appellant,  with 
perfect  frankness,  intended  to  submit  to  the  judgment  of 
the  Court 

.  There  are  cases  in  which  the  mutoal  error  of  the  parties, 
without  de&ult  in  either,  may  be  a  just  ground  for  rescind- 
ing a  contract  As,  if  the  error  be  in  a  matter  which  is  the 
cause  of  the  contract,  that  is,  in  the  substance  of  the  thing 
contracted  for,  so  that  the  purchaser  cannot  get  what  be 
bargained  for;  as  in  the  case  of  a  purchase  of  military  lands 
on  Paint  Creek,  stated  to  be  located  under  specified  war- 
rant^,  and  the  warrants  were  located  elsewhere;  and  of  the 
purchase  of  an  obligation  at  the  risque  of  the  purchaser,  and 
the  paper  turned  out  to  be  forged,  or  the  obligor  to  have 
been  previously  discharged  from  the  obligation,  under  the 
statote  of  bankruptey.  In  such  cases,  the  contract  ought 
to  be  vacated,  even  if  it  had  been  executed;  and,  if  both  the 
parties,  in  the  first  case,  verily  believed  that  the  warrants 
were  located  on -Faint  Creek;  and,  in  the  other,  that  the 
obligation  was  genuine  and  the  party  bound  by  it ;  the 
object,  in  the  first  case,  being  to  buy  lands  on  Paint 
Creek;  and,  in  the  other,  to  buy  a  valid  and  subsisting  obli- 
gation, the  en;or  would  go  to  the  substratum  of  the  matter 
contracted  for.  Chamberlayne  v.  Marshy  6  Munf.  283; 
•Armstrong  v.  Hickman^  Ibid.  287.  But,  if  in  the  one 
case,  the  warrant  had  really  been  located  on  Paint  Creek, 
and  the  parties  had  both  been  of  opinion,  from  the  general 
character  of  lands  on  that  Creek,  that  the  lands  were  of  great 
value,  and  it  had  turned  out  that  they  were  of  very  little  val- 
ue; or,  if  in  the  other,  the  obligation  had  been  genuine  and 
still  binding  upon  the  obligor,  and  both  parties  believed  that 
he  was  in  affluent  circumstances  and  able  to  pay,  and  it  torn- 
ed  out  that  he  was,  at  the  time  of  the  contract,  utterly  insol- 
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vent;  the  purchaser,  in  neither  case,  could  have  relief,  since  iaS3. 
he  has  gotten  that  which  was  the  cause  of  the  contract,  and  tJ?!JJ^* 
the  error  was  in  relation  to  the  very  hazard,  which  the  pur-  Tueker 
chaser  took  upon  himself.  K  relief  could  be  given  in  such  a  codkc 
case  as  the  case  at  bar,  a  fortiori  it  should  be  given,  if  the 
vendor  knew  of  the  deficiency  and  concealed  it.  So  that,  in 
both  cases,  when  the  vendor  knew,  and  when  he  was  igno^ 
rant  of  the  deficiency,  relief  being  given,  there  could  no  lon- 
ger be  a  contract,  in  which  a  purchaser  could  take  the  risqfie 
of  quantity  effectually  upon  himself.  The  Court  of  Appeals 
have  uniformly  recognized  the  validity  and  obligation  of  such 
a  contract,  and  in  all  cases  in  which  they  have  given  relief,  it 
has  been  founded  on  circimistances  either  of  fraud,  misrepre- 
sentation or  concealment;  or  mistake  in  part,  or  in  whole,  in 
relation  to  the  substance  of  the  thing  contracted  for.  It 
is  possible,  that  the  case  of  QUesnell  v.  Woodlief^  2  Hen. 
%L  Munf.  173,  does  not  fall  within  this  observation;  bul^ 
the  grounds  of  the  judgment  in  that  case  are  so  uncertain^ 
some  of  the  Judges  who  decided  it,  the.  Reporter  and  the 
counsel  on  bo^  sides,  who  argued  the  cause,  differing  so 
materially  in  their  statements  of  the  reasons  upon  which 
the  judgment  was  founded,  that  it  cannot  be  considered  an 
obligatory  authority  to  the  point  now  under  consideration; 
and,  if  it  were  so  coiisidered,  it  has  been  repeatedly  over- 
ruled. 

The  Court  is  unanimously  of  opinion,  that  the  decree  is 
right  and  ought  to  be  affirmed. 
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1829.  NoBVELL  v.  Camm  Aud  othefs.* 

Ikcemder, 

la  what  oaie  a  Court  of  Law  tUomld  compel  a  party  to  join  in  a  dannrrer  t» 
evidence. 

Where  an  objection  ii  made  to  a  demurrer  to  evidence,  that  the  teitimonj  of  ft 
wftaew  hat  not  boan  eorredly  taken  down»  and  the  witncM  hitneif  hai  taft 
the  Court,  to  that  he  cannot  aorrect  the  uippocad  eivor  t  Um  will  act  ba  « 
aufficient  excuse  for  not  joining  in  the  demurrer,  nnlesi  tlie  error  complain- 
ed of  is  stated,  and  it  also  appears  th^  it  would  affect  Ritj  of  the  questions  to 
tie  decided  hj  tbeOoort,  on  the  demurrer. 

If  M17  portion  of  the  land  detccibed  in  the  coont  in  a  writ  of  right  iaincladed  i» 
the  patent  under  which  the  demandant  claims,  it  is  sufficiently  identified* 

ThM  was  a  writ  of  right  brought  by  Norr^l,  tfaeafpel- 
Imty  against  Joho  Camm  add  wife^  and  Jolyi  Warwick  and 
wife,  on  the  24th  September,  1812,  to  recover  4dd  Acrefirof 
land  in  Amherst,  held  by  the  tenants,  Camm  and  Warwiek^ 
in  fight  of  their  wives,  the  daughters  and  heirs  of  Thomas 
Fow^  deceased. 

The  count,  plea  and  replication,  are  r^^larly  filed,  and 
the  mm  joined,  in  pursuance  of  the  act  of  Assembly. 

The  eause  came  on  for  trial  at  the  September  term  ef 
Amherst  Court,  in  the  year  1813,  when  a  general  verdict 
was  fbuad  for  the  teaai^  and  a  judgment  rendered  in  their 
favor,  from  which  the  demandant  appealed;  an  exception 
having  been  taken  by  the  demandant,  to  an  opinion  of  the 
Court,  given  by  w^y  of  instruction  to  the  jury,  during  the 
trial. 

The  tenants'  counsel,  on  the  trid,  had  moved  the  Ceurt 
to  instruct  the  jury,  that  a  patent,  under  which  the  demand** 
ant  claimed,  wa»  void,  inasmuch  as  it  was  founded  on  a 
land-office  treasury  warrant,  entered  on  land  which  was  not 
at  the  time  waste  and  unappropriated;  and  to  shew,  ^at 
the  land  was  not  so  waste  and  unappropriated,  he  pro- 
duced a  patent  for  a  larger  tract,  embracing  the  same 
land,  which  had  been  issued  to  James  Christian,  John 

*  Judge  Baooxs  tat  in  thu  eante,  in  addition  to  Uie  Jodgeahi  the  laat  etib. 
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Christiftiiy  and  Wittiam  Brown,  on  the  10th  Septan-    18S3. 
ber,  1755;  tbo^  a  jodgnient  of  the  Oeneral  Court,  pro-  ^^''^- 
Qouneed  in  April,  1774,  deelarii^  the  land  aforeaaid  to  be    Norvdi 
forfished,  and  vested  again  in  the  Grown,  and  tbtt  John 
Christian  and  Charles  Christian,  (sons  of  one  of  the  paten* 
tees,)  were  the  fir^  petitioners  therefor,  and  had  prosecu- 
ted their  petition  with  eSkct;  he  also  {nroduced  regular 
conveyances  from  John  and  Charles  Christian,  the  petition- 
ers, down  to  Powell,  the  ancestor  of  the  female  tenants* 
The  Court,  upon  these  iaets,  was  of  opinion,  that  the  de- 
mandant's patent  was  void,  and  so  instructed  the  jury. 

A  Special  Court  of  Appeals,  before  whom  this  case  was 
tried,  in  See^nber,  161&,  ^Mmnf.  d33/  (see  also^  d  Mtrnf, 
967,)  reversed  tbe  judgment  of  the  Scqp^i^Hr  Court  of  Law, 
OH  the  caae  made  \$f  the  l^  of  exceptions;  declaring  that 
it  was  not  competent,  at  law,  thus  to  impea<^h  th^  deman- 
daat's  patent  And  th^y  renMusided  the  cause  for  a  new 
trial,  with  directions  that  the  evidence,  whic^  had  been  of- 
fered by  the  tenants,  should  not  be  ^gain  admitted. 

The  cause  eame  on  i^ain  to  be  triad  at  the  April  term 
of  the  said  Superior  Comt,  in  the  year  18d0,  between  the 
same  parties,  except  John  Camm,  one  of  the  tenants,  who 
was  dead,  when  the  jury  again  found  a  general  verdict  for 
the  tenants,  and  ju^^ment  was  rendered  hi  their  &vor. 
From  this  judgment,  the  demandant  again  appealed* 

There  are  two  bills  of  exceptions  filo^^PPn  the  last  trial: 

The  first  is  by  the  teoahta,^  this  cause. 

After  the  tenants  had  introduced  evidence  to  prove  very 
long  possession  of  themselves,  and  those  under  whom  they 
claimed,  and  other  fincts  and  circumstances,  on  which  they 
rested  their  tide;  the  demandant  ofiisred  in  evidence,  flie 
reoord  of  the  proceedings  of  the  former  District  Court  of 
C^arloUesvitte,  upon  an  ejectment  therein  decided,  in  which 
the  same  Camm  and  wife,  and  Warwich  and  wife,  were 
pfauntifis,  and  the  same  Reuben  Norvell  was  defendant! 
and  in  which  a  special  verdict  had  been  found,  ascertaining 
the  foUowiag  things: 
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1823.        !•  That  a  patent  issued  to  James  Christian,  John  Chris^ 

•Dww»*«^  tian,  and  William  Brown,  on  the  lOth  September,  1755, 

NorveU    f^M*  3, 906  acres  of  land ;  which  patent  is  foand  in  hmc  verba. 

2.  That,  before  the  year  1765,  James  and  John  Chris^ 
tian,  two  of  die  patentees,  died;  the  land  not  having  been 
divided. 

3.  That,  afW  the  death  of  said  James  and  John,  two  of 
the  sons  of  John,  petitioned  the  General  Court  for  sud 
land,  as  forfeited  for  non-pafffnent  of  quit-rents;  on  wlmA 
petition,  a  judgment  of  the  General  Court  was  rendered, 
on  the  day  of  April,  1774,  which  judgment  is  found 
in  hmc  verba. 

4.  That,  on  the  30th  October,  1777,  the  petitioners 
John  and  Charles  Christian  conveyed  933  acres,  part  of 
said  patented  land  to  James  Grissom,  by  a  deed  found  in 
hmc  verba. 

5.  That,  on  the  21st  August,  1787,  the  said  James  Gris- 
som conveyed  to  Thomas  Powell  433  acres,  part  of  iti^ 
said  933;  by  deed  in  hmc  verba. 

6.  That  the  land  mentioned,  in  the  declaration  in  eject- 
ment, is  the  same  433  acres  conveyed  by  Grissom  to 
Powell. 

7.  That  the  wives  of  the  plaintiff's  lessors,  were  the 
daughters,  and  only  lineal  descendants  of  the  said  Thomas 
Po^ell^  who  departed  this  life,  intestate,  on  the  day 
of            1788. 

8.  That  the  said  lessors,  and  those  under  whom  they 
claim,  had  been  in  undisturbed  possession  of  the  lands,  in 
the  declaration  mentioned,  from  the  year  1775,  until  No- 
vember, in  the  year  1800;  when  Norvell  entered  upon  the 
possession  of  the  wives  of  the  lessors,  and  ousted  them. 

9:  That  the  lessors,  and  those  under  whom  they  claim, 
had  regularly,  until  the  present  day,  (the  day  of  trial,)  paid 
the  taxes  to  the  Commonwealth,  upon  these  lands. 

10.  That  the  defendant  Norvell,  had  obtained  a  patent 
including  about  330 acres  of  thelandin  controversy,  founded 
on  a  Land-Offioe  Treasury  Warrant,  entered  with  the  sur- 
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Teyor  6{  Amherst  county,  on  the  4th  day  of  Septtmber,    lB2S. 
1794,  which  entry  they  find  in  hsee  verba  Ihcmbet. 

11.  That  he  surveyed  said  landi  on  the  S7th  Novobh    Korren 
ber,  1795,  by  a  survey,  which  is  found  in  hme  verba. 
The  patent  dated  3d  November,  1797,  is  also  found  in  toe 
verba. 

12.  That  the  (Hrigiiial  patentees,  or  their  survivor  or 
survivors,  remained  in  the  possessioo  of  the  lands  men- 
tioned in  the  declaration,  firom  the  day  of 
1761,  till  the  petitioners  obtained  possession  threat, 

13.  That  the  defendant  Ncn*vell  had  remained  in  pos- 
session from  the  time  of  his  ouster  aforesaid,  till  the  time 
of  the  verdict 

This  record  was  ofiered  by  the  demandant,  as  he  states, 
in  the  bill  of  exceptions,  for  the  following  purposes: 

First,  to  rebut  any  presumption,  that  a  patent  for  the 
land  in  controversy  had  issued  to  Rockyrun  John  Chris- 
tian, a  son  of  John  Christian,  who,  the  demandant  conten- 
ded, was  one  of  the  patentees. 

Secondlj/y  to  repel  the  presumption  that  the  land  granted 
as  aforesaid  had  not  reverted  to  the  Crown.     And 

Thirdly,  to  repel  any  presumption  which  might  arise 
&om  evidence  afforded  by  the  tenants,  to  prove  that  the 
land  was  claimed  by  John  t^hristian,  the  father  of  John 
Christian  of  Rock3fCrun,  after  the  jrear  1774. 

The  record  was  objected  to  by  the  taaants,  both  on  the 
ground  that  the  special  verdict.purported  to  prove  matters 
of  record  which  were  susceptible  of  higher  and  better 
proof,  and  upon  the  general  ground,  that  the  said  record 
was  in  no  respect  proper  evidence  in  that  action. 

The  Court  overruled  the  objection,  and  permitted  the 
evidence  to  be  given  for  the  purposes  above-mentioned. 

The  second  exception  is  by  the  demandant;  for  this 
cause: 

The  demandant's  counsel,  on  the  second  day  of  the  tri- 
al, tendered  to  the  Court  a  demurrer  to  the  evidence,  al« 
lodging  that  it  contained  all  the  evidence  which  had  been 
given  on  both  sides;  in  substance  as  followeth: 


1%  Spseial  C&urt  4/*  J^^pemis. 

1823.        On  the  part  af  the  tenants: 
Jkcember.      j^  jije  testimony  of  James  London,  examined  in  Coiu% 

Korraii  ^^  pFOved,  that  he  had  been  acquainted  with  tiie  kod  in 
oontroversy  ever  since  he  knew  any  land,  and  that  he  wis 
then  87  years  of  age;  that  the  land  had  been  settled  and 
improved  several  years  before  Braddock's  defeat,  which 
was  in  1755;  the  land  was  then  claimed  by  a  man  named 
John  Christian,  and  was  setded  and  improved,  in  his  name 
and  for  his  benefit,  by  a  man  sent  there  lor  that  purpose; 
that  tbene  wens  suoeessive  tenants  on  the  land  from  that 
time  till  the  year  1763;  sometimes  poor  persons  oceupy^ 
ing  the  land,  jas  Hie  witness  understood,  by  the  pemisnon 
of  said  Christian,  and  sometimes  the  overseer  and  hands  of 
the  said  Christian;  that  he  remembers  particularly  the  said 
John  Christian's  two  sons,  Charles  and  John,  living  on  the 
land,  within  the  period  aforesaid,  ^  their  faiUier's  over- 
seers, and  making  crops  thereon  for  him;  that  he  had^  with- 
in the  same  period,  seep  the  collector  of  the  revenues  go- 
ing to  the  land  to  collect  the  public  dues,  but  did  not  know 
whether  they  were  paid  or  not,  but  that  there  was  gene- 
rally property  enough  on  the  land  to  pay  them;  that  about 
the  year  1763,  the  said  John  Christian  broke  up  his  quarter 
on  said  land  and  removed  his  hands;  after  which  time 
the  land  was  in  possession  of  different  tenants;  that  he 
never  heard  of  any  ri^t,  adversary  to  that  of  John  Chris- 
tian; that  some  time  afterwards,  Jn'o.  Christian  died,  and 
then  his  sons,  Jno.  Christian  of  Rockyrun,  and  Charies 
Christian,  who  had  been  his  overseers,  as  above  stated, 
claimed  said  land,  but  by  what  titie  the  witness  knew  not; 
that  he  had  understood  that  said  John  of  Rockyrun  and 
Charles,  sold  the  land  to  a  man  who  sold  it  to  the  ancestor 
of  the  present  tenants,  and  that  he  never  heard  of  any  claim 
to  said  land,  adverse  to  that  of  the  said  Christians,  and 
those  who  claim  under  them,  until  the  present  demandant 
set  up  a  claim  thereto. 

2.  The  testimony  of  John  Christian,  ^ho,  being  exam* 
ined  in  Court,  swore,  that  he  became  ac^oainted  Mrith  the 
land  in  controversy  in  1760,  when  it  was  occupied  as  a 


quarter  by  John  Christian,  the  father,  mentioned  in  James    18;^  3, 
Ijoodon's  eWdeoce;  that  in  that  year  the  qnart^  was  broke  -^^ww****"- 
up,  and  the  land  put  into  &e  possession  of  sundry  tenants,    K«rt^ 
laming  under  said  John  Christian,  who,  he*  believes,  held    ^* 
It  ev^y  year,  tiU  the  year  1778;  that  in  tha^  year  John 
Cimstian,  the  father,  bennig  dead,  John  Christian  of  Rocky* 
tun,  his  sdn,  told  the  witness  he  believed  the  land  was  lost, 
that  he  expected  to  get  it,  and  far  that  purpose  had  filed  a 
eaveat  or  petition;  that  said  John  of  RockjotiB  then  re- 
quested  the  witness  to  take  possession  of  said  land  for  him, 
the  witness  expecting  to  buy  it  of  said  John;  that  the  wit- 
ness in  '73  went  upon  the  land,  and  finding  it  out  of  re- 
pair, did  not  occupy  it  himself,  but  put  another  tenant  on 
it  for  said  John  Christian  of  Rockyrun;  that  afterwards, 
said  John  Christian  of  Rockyrun  told  the  witness,  as  he 
tMnks,  thait  he  had  obtained  the  land,  and  had  got  a  grant, 
or  patMit,  Of  some  such  thing  therefor;  that  said  knd  was 
afterwards  occupied  by  the  tenants  of  said  John  Christian 
of  Rockyrun,  till  he  sold  the  same  to  a  man  named  Gris- 
som,  who  took  possession  thereof  under  the  purchase  from 
him,  and  continued  in  possession  until  he  sold  it  to  Thomas 
P6well,  the  father  of  the  tenants,  who  some  time  after- 
wards died;  that  he  had  understood  that  the  land  in  con- 
troversy, With  other  land  to  a  considerable  amount,  had 
been  taken  up  some  years  before  the  witness  knew  it,  by 
the  said  John  Christian,  the  father,  together  with  James 
Christian  and  William  Brown,  the  latter  of  whom  surviv- 
ed the  other  two;  that  tdien  John  Christian  of  Rockyrun 
told  the  witness  he  supposed  the  land  was  lost,  the  witness 
supposed  he  meant  it  had  been  lost  by  the  non-payment  of 
quit-rents;  and  that  John  Christian,  the  elder,  at  his  death, 
Iwd  several  children  other  than  John  of  Rockjrrun,  one  of 
whom,  to  wit:  WiHiam,  was  the  eldest  son,  died  about  the 
yeaf  1806* 

3.  The  testimony  of  WaUer  Christian,  who,  being  ex- 
amined in  Court,  swore,  that  he  bad  known  the  knd  in 
cootru^rvr  aboiit  35  yea»;  he  had  known  i«  in  the  po$^ 

Vol.  n.  lo 
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1823.     session  of  Grissom,  of  Thomas  Powell,  the  ancestor  of  the 
December,  tenants,  of  the  tenants  themselves,  since  the  death  of  Paw- 
ell,  and  also  in  the  possession  of  the  demandant;  whether 
as  tenant  or  claimant,  he  did  not  know. 

4.  The  testimony  of  Nelson  Crawford,  who  swore  that 
he  knew  Thomas  Powell,  the  father  of  the  tenants,  who 
was  in  possession  of  the  land  in  controversy,  and  who  died 
about  the  year  1789,  or  1790,  intestate,  leaving  only  two 
children  the  present  tenants,  his  heirs  at  law,  then  infants 
of  very  tender  years,  the  eldest  about  6  years  old. 

5.  The  commissioner's  books  of  the  county  of  Amherst, 
shewing  that  from  the  year  1787,  at  least,  up  to  the  pre- 
sent  day,  the  land  in  controversy  has  been  regularly 
charged  to  the  tenants,  and  those  under  whom  they  claim; 
and  proof  that  the  tenants,  and  those  under  whom  they 
claim,  have  always  been  fully  able  to  pay  all  public  dues 
on  said  land,  and  that  from  the  year  1787,  there  has 
always  been  property  enough  on  said  land  to  pay  the  taxes. 

On  the  part  of  the  demandant: 

i:  The  record  of  the  proceedings,  in  ejectment,  above- 
mentioned. 

2.  A  patent,  for  669  acres  of  land,  granted  to  the  de- 
mandant by  virtue  of  a  Land  Office  Treasury  Warrant,  sur- 
veyed in  1795;  the  patent  dated  3d  Nov.  1797- 

3.  Another  patent  for  798  acres,  dated  12th  June,  1813, 
founded  on  a  Land  Office  Treasury  Warrant,  surveyed  28th 
February,  1804. 

4.  A  judgment  of  the  General  Court,  on  the  petition  of 
John  Christian  and  Charles  Christian,  declaring  a  grant 
issued  to  James  Christian,  John  Christian  and  WiUiam 
Brown,  for  3,986  acres  of  land  in  the  county  of  Amherst, 
formerly  Albemarle,  on  the  waters  of  Rockyrun  and  Por- 
ridge Creek,  to  be  forfeited  for  non-payment  of  quit-rents, 
and  the  land  re-vested  in  the  Crown,  and  certifying  John 
and  Charles  Christian  to  be  the  first  petitioners,  &c. 

5.  A  witness,  John  London,  who  stated,  that  he  had 
been  present  at  several  surveys  which  had  been  made  of 
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the  lands  in  controvery;  that  he  was  well  acquainted  with    1823. 
the  boundaries  of  the  patents  procured  by  the  demandant,  "^I^C^* 
and  that  he  believed  that  the  said  patents  embraced  all  the 
land  in  controversy;  and  that  the  same  were  now  in  pos- 
session of  the  tenants;  and  that  he  considered  the  annual 
value  of  the  land  was  250  dollars. 

6.  An  entry  for  990  acres  of  land,  in  the  name  of  John 
and  Charles  Christian,  made  October  14,  1794;  and  the  fur- 
ther evidence  of  said  London,  who  swore,  that  the  entry 
might  or  might  not  embrace  the  land  in  controversy;  but 
that  he  believed  the  whole  of  it  was  within  the  patent 
of  James  Christian,  John  Christian,  and  Brown.  - 

7.  Another  entry  in  the  name  of  Charles  Christian,  for 
1000  acres  of  land,  made  September  8,  1794;  which  en- 
try appeared  to  have  been  transferred  to  John  Christian, 
and  surveyed  for  him;  also,  the  evidence  of  the  same  John 
London,  who  swore  that  he  believed  the  whole  of  this  en- 
try to  lie  within  the  patent  to  the  Christians  and  Brown, 
above-mentioned,  but  that  it  might  or  ^ight  not  cover  the 
lands  in  controversy. 

8.  A  paper  signed  John  Christian,  and  Charles  Chris- 
tian, and  dated  October  28,  1795,  authorising  the  assign- 
ment  of  an  entry  within  the  bounds  of  Christians'  and 
Brown's  patent,  to  Charles  Christian;  and  the  testimony 
of  a  iBubscribing  witness  thereto,  proving  his  hand-writing 
as  witness,  but  knowing  nothing  of  the  execution  of  the 
paper,  or  who  are  the  parties  to  it. 

The  demurrer,  containing  this  statement  of  the  evidence, 
was  offered;  and  the  tenants'  counsel  refused  to  join  in  it, 
for  the  following  reasons: 

1.  Because  they  did  not  admit,  that  the  evidence  of 
James  London  had  been  correctly  taken  down  in  the  de- 
murrer; it  having  been  written  on  the  second  day  of  the 
trial,  though  the  witness,  who  had  been  examined  on  the 
&r8t,  had  been  discharged  from  Court,  by  the  consent  of 
both  parties,  oA  account  of  his  age  and  infirmity;  no  inti- 
mation then  having  been  given  by  the  demandant's  coun- 
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1623.  sel,  that  they  meant  to  demur  to  the  evidenee;  thmi|^  the 
J^**^^^"*^  tenants  had  gone  through  the  whole  of  their  testimony^ 
Norveii    ^^d  the  demandant  had  examined  the  greater  part  of  hk. 

2.  That  as  the  tenants  would  contend,  upon  tiie  evidenee 
offered  by  them,  that  the  jury  might  in£^  a  patent,  to  aome 
one  of  those  under  whom  they  claimed,  the  evidence 
ought  not  to  be  demurred  to,  unless  the  demandant  would 
admit  the  fact,  which  it  was  tiie  tendency  of  that  evidence 
to  prove,  to  wit:  that  there  was  such  patent;  which  &ct 
the  demandant  refused  to  admit. 

3.  Because  the  demandant  has  offered  evidence  to  re- 
pel that  offered  by  the  tenant^,  the  truth  of  wiitch  evi^ 
dence,  the  tenants  do  not  admit     And 

4.  Because  the  tenants  do  not  admit,  that  the  demandant 
has  proved  any  title  whatever  to  the  land  in  controversy; 
they  contesting  both  the  credit  and  su£Sci^icy  of  the  proof 
to  show  that  his  patents  cover  the  land  in  controversy* 

The  demandants'  counsel  insisted  on  the  tenants^  join- 
ing in  the  demurrer,  alledging: 

1.  That  they  considered,  that  the  demurrer  contained 
the  whole  evidenee  on  both  sides. 

8.  That  tiie  discharge  of  the  witness  was  assented  to  by 
them  on  his  declaration  that  he  could  hardly  get  outof  tfaee* 
Courtrhouse,  and  thi^  the  tenants'  counsel  had  his  deposi- 
tion; and  because,  at  the  time  of  his  discharge,  the  evi^ 
•dence  not  being  finished,  tliey  had  not  then  concluded  to 
demur. 

3.  That  the  demandant  then  ofiered  to  send  for  the  wit* 
ness,  James  London,  who  lived  about  eight  miles  from  the 
Court-house,  if  the  cause  could  be  continued  until  the  next 
day;  or  to  suffer  the  Court  to  make  any  change  they  thought 
proper  in  the  statement  of  the  evidence  of  said  London^ 
if  they  thought  it  not  correctly  stated. 

4.  That  the  other  objections  made  by  the  tenants'  coun- 
sel were  of  a  legal  nature,  to  be  decided  by  the  Court. 
And 
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5.  TluiA  the  oAly  diftreiice  between  iJie  eoonsd  as  to    1893. 
the  testimony  of  James  London  was,  whether  he  spoke  of  -**««***• 
the  sah  betng  made,  and  title  claimed  by  John  and  Charles    N«rvefl 
Christian,  or  by  John  only. 

Hie  Jadge  not  braig  able  to  decide  the  diffa-ence  ht- 
tween  ^tte  oonnsel  as  to  the  evidence  of  James  Liondon,  his 
m69K>ry  not  serring  him  sofficiently  therefor,  and  it  being 
proved  that  the  said  Joim  London  is  probably  too  unwell 
to  attend  Ae  Court  again,  and  deeming  it  improper  to  com* 
pel  the  tenants  to  join  the  demurrer,  the  Court  reAised  to 
compel  him  to  join :  And  to  this  ojnnion,  the  exception 
was  taken. 

On  the  next  day,  the  demandant  moved  for  a  new  trial, 
upon  an  iJBdavit,  that  since  the  trial  he  had  reccdiected 
a  witness,  who  could  prove  some  declarations  of  John  and 
Charles  Christian. 

This  motion  was  overruled. 

JS^anofd,  for  the  appellant. 

The  decision  of  this  very  case  in  the  Special  Court  of 
Appeals,  6  Bianf.  993,  is  to  be  regarded,  not  merely  as  a 
priscedenfy  but  as  givmg  the  law  whidi  is  to  govern  this 
case.  But  the  inftrior  Court,  by  refitfing  to  compel  the 
tenants  to  join  in  demurrer,  and  permitting  the  jury  to 
render  a  general  verdict,  left  them  at  liberty  to  impeach 
the  patent  of  Norvell,  by  any  presumptions  and  inferences 
that  they  might  please  to  draw.  Thus  the  consequence, 
¥diidi  the  Court  intended  to  prevent,  would  be  incurred. 

The  circumstance  leading  to  the  presumption  of  the 
existence  of  a  patent,  are  proper  for  a  Cowl  and  not  a 
jury.  It  is  like  the  case  of  evidence  of  declarations  in 
extremis f  where  the  C^rt  and  not  the  Jury  are  first  to 
decide  wheth^  the  party  was  in  extremis  or  not  So  in 
the  ease  of  a  lostpapery  the  Court  must  first  be  convinced 
that  the  paper  once  had  an  existence,  before  evidence  can 
be  given  to  the  Jury  of  its  contents. 
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1823.        This  doctrine  is  ftiUj  confirmed  by  a  case  in  Pennsjl- 
^^^^^^'  vania,  6  Binnejfy  416. 

But,  if  the  judgment  of  tfie  Special  Court  does  not  pre- 
elude  the  tenants  from  going  into  this  evidence,  the  deei* 
sion  of  the  Superior  Court  was  wrong,  upon  prindple. 
The  evidence  of  the  tenants,  goes  to  prove  a  possession 
firom  the  year  1755.  This  possession  was  not  regular  and 
uninterrupted,  but  broken  by  the  judgment  of  the  G^enoral 
Court  in  the  year  1774,  declaring  the  land  to  be  forfeited 
for  non-payment  of  qtUt'Tents;  and  the  possession  of  the 
tenants  after  that  period,  was  founded  on  the  destruction 
of  the  first  title:  The  evidence  can  only  lead  to  the 
patent  in  1755,  as  the  souroe  of  the  subsequent  posses- 
sion; and  as  that  patent  has  been  drfeated  by  tiie  judicial 
proceedings  above-mentioned,  and  the  decision  in  this 
very  case,  in  the  Special  Court,  the  tenants  cannot  derive 
any  support  from  that  evidence. 

The  first  reason,  assigned  by  the  appellees  for  not  joining 
in  demurrer,  is,  that  they  do  not  admit,  that  the  testmu^y 
of  James  London  was  correctly  taken  down.  But,  if 
there  were  any  error  in  it,  the  fault  cannot  be  imputed  to 
the  appellant  more  than  the  appdlees,  as  he  was  discharged 
by  consent  of  both  parties,  and'  the  want  of  reooUectioa 
of  the  Judge  ought  not  to  prejudice  the  demandant  Be- 
sides, it  is  not  shewn  that  the  error  complained  (rf,  would 
in  any  manner  affect  the  decision  of  the  cause. 

Second  objection.  As  the  tenants  would* contend,  upon 
the  evidence  offered  by  them,  that  the  jury  might  infer  a 
patent  to  some  one  of  those  under  whom  they  claimed,  the 
evidence  ou^t  not  to  be  demurred  to,  unless  the  deman- 
dant would  admit  the  fact,  which  it  was  the  tendency  of 
that  evidence  to  prove,  &c. 

The  answer  to  this  objection  has  been  given  already. 
It  was  the  province  of  the  Court ,  and  not  the  jury,  to  in- 
fer the  existence  of  a  patent.  As  the  question  belonged 
to  the  Court y  and  not  the  jury,  the  rule  can  have  no  appli- 
cation, that  every  inference,  which  the  jury  might  draw, 
should  be  admitted  by  the  demurrant 


Special  Cmri  cf  Apptak.  79 

•Third  objeetion.     The  evidenee,  offered  by  the  deman-    lagS. 
dant  and  the  tenants^  is  conflicting.     *  Dectmbpr, 

This  objection  admits  of  the  same  answer  as, the  pre- 
ceding. The  difference  between  the  witnesses  is  unim- 
portant; and  there  is  bo  ground  for  impeaching  the  credit 
or  sufficiency  of  the  demandant's  evidenee. 

Fourth  objection.  This  relates  to  the  credit  and  suffi* 
ciency  of  the  demandant's  evidence,  to  prove  that  his 
patents  cover  the  land  in  controversy. 

As  to  the  point  stated  in  this  objection,  the  parties  are 
directly  at  issue,  and  it  being  a  que^on  for  the  Court y  the 
tenants  ought  to  have  been  compelled  to  join  in  demurrer. 

The  Court  were  ri|^t  in  admitting  the  record  in  ejectment 
in  evidence,  in  this  cause.  It  was  a  suit  between  the  same 
parties  and  for  the  same  subject  nuttter.  The  rule  is, 
that  a  record  is  ]m>per  evidence  between  those  who  are 
parties  or  privies.  The  facts  found  in  that  action,  prove 
incontestibly  that  the  possession  of  the  tenants,  and  those 
under  whom  they  claim,  was  by  virtue  of  the  patent  of 
1755,  and  of  the  judgment  of  the  General  Court,  and  cannot 
raise  the  presumption  of  any  other  patent 

Lastly,  if  the  Court  was  right  in  refiising  to  compel  the 
tenants  to  join  in  demurrer,  they  erred  in  refusing  to  grant 
the  demandant  a  new  trial.  The  verdict  was  clearly 
against  evidence;  and  the  objection  made  to  the  testimony 
of  James  London,  if  good,  would  only  prove  the  propriety 
of  affording  the  demandant  an  opportunity,  to  have  his 
testimony  taken  again,  under  more  favorable  circumstances. 

Johnson  and  PFtckham,  for  the  appellees. 

The  tenants  have  strictly  obeyed  the  decision  of  the  Spe- 
cial Court  They  have  not  brought  evidence  to  prove 
that  the  land  was  not  w;aste  and  unappropriated,  at  the  date 
of  the  patent  in  1755,  nor  did  they  rely  upon  the  instruc- 
tion ^ven  by  the  Superior  Court,  on  the  first  trial.  They 
merely  offered  evidence  of  long  possession  in  themselves, 
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1823.    ptyments  of  quit-rentSi  &c.  ^  to  lead  to  the  pre8titnptio&  of  a 
Xhcembtf^,  prior  patent 
^^J^)!^      It  is  said,  tha\  the  Court  erredUn  refusing  to  eompel  the 

tenants  to  join  in  demurrer  to  evidence.    But,  this  decision 

may  be  supported,  on  many  grounds. 

1.  Becaiise  the  demurrer  did  not  set  forth  a// the  evi- 
dence, which  is  decided  to  be  necessary,  in  the  ease  of 
Hoyle  V.  Young 9 1  Wash.  1^0,  in  this  Court.  A  portion  of 
the  evidence  of  James  London  b  not  contained  in  the 
demurrer. 

It  is  objected,  that  the  Judge  did  not  decide  what  that 
evidence  was.  To  this  it  may  be  answered,  that  it  was  not 
the  duty  of  the  Judge.  It  was  a  matter  of  fact.  The 
practice  of  the  Judges  in  England  at  niai  priuSf  to  take 
notes  of  the  evidence,  does  not  exist  in  this  Country.  It 
is  a  mere  practice  not  required  by  the  general  principles  of 
law.  HerCy  the  witness  is  always  appealed  to  in  a  question 
about  his  evidence;  and  the  demandant,  having  consented 
to  the  discharge  of  the  witness,  cannot  take  advantage  of 
his  absence.  The  very  consent  of  the  demandant  to  the 
discharge  of  the  witness,  is  a  waiver  of  his  right  to  demur. 

2.  Because  the  evidence  was  ct>«U97w^tfn/ta/,  conducing 
to  a  presumption  of  the  existence  of  a  patent,  and  there- 
fore proper  for  the  consideration  of  a  Jury. 

The  proposition  on  the  other  side,  that  it  was  the  pro- 
vince of  the  Courtf  is  denied  to  be  law.  The  ease  from 
Binney^s  Reports,  6  Binnty^  419,  is  an  extra-judicial  opi- 
nion, and  at  variance  with  the  decisions  in  Virginia.  Har^ 
daway  v.  Manson^  2  Munf.  230,  and  Hollingsworth  v. 
Dunbar,  5  Munf.  199,  prove,  that  a  Court  cannot  instruct 
the  jury  as  to  the  sufficiency  of  evidence.  The  true  prin- 
ciple is,  that  the  Court  must  decide,  what  evidence  is  pro- 
per to  go  to  the  jury  to  raise  a  presumption;  but,  when 
the  evidence  is  admitted,  the  subject  is  under  tin  entire 
control  of  the  jury. 

A  demurrer  to  evidence  is  never  proper,  where  there  is 
any  doubt  as  to  the  facts;  but  the  party  demurring  must 
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a4mk  aU  proper  iafemnoes  from  the  faeta.  Cou  Lit.  7^y  a;  I823L 
5  Coi  iZqti.  104,  Baker's  Case.  The  case  of  CUxkaedgt  v.  ^^^^^I^- 
.Sb^MAoiir^  Dovig.  119)  decide^  that  the  jury  only  cao  infer 
/ae^  from  /acts  or  {rom  .evidence.  To  the  aame  efiecti 
are  the  cases  of  Gibson  ir  Johnson  v.  Hunter,  2  H.  Black. 
1S7,  and  Wright  v.  Pindar,  Allen's  Rep.  18.  No  case 
can  be  founds  where  any  ybc/  remains  in  doubt,  and  a  party 
is  compelled  to  join  in  demurrer. 

.  This  demurrer  presents  numerous  questions  of  fact 
1.  As  to  the  point  of  possession,  and  whether  that  posses^ 
sion  was  uninterrupted,  2.  Whether  quit-rents  were  piid. 
3.  Under  what  right  the  tenants  held  ;  whether  their  pos* 
scSBsion  was  to  be  referred  to  the  patent  of  1755,  1775,  or 
to  some  other  patent.  This  was  a  question  of  fact  to  be 
left  to  the  jury.  4.  Whether  the  entries  proved  by  the 
demandant,  were  made  on  the  land  in  controversy. 
5.  Whether  the  land  spoken  of  in  the  special  verdict,  was 
the  same  with  that  demanded  in  the  suit  6.  Whether  the 
demandant  is  the  same  Reuben  Norvell  to  whom  the  pa^ 
tent  issued.  7.  Whether  the  demandant's  patents  covered 
the  land  in  conUtivqrsy.  The  identity  of  the  land  can 
only  be  proved  by  admission,  or  by  an  actual  survey. 
London's  evidence,  stating  his  belief,  was  a  questioh  for 
the  jury  to  weigh.  8.  Whether  the  patent  of  1755  was 
ever  forfeited.  9.  Whether  a  patent  had  ever  issued  to 
the  tenants,  or  those  under  whom  they  claimed.  This  was 
a  question  for  the  jury ;  because,  if  they  had  found  a  con- 
tinuing possession  under  the  patent  of  1755,  of  more  than 
fifty  years,  the  title  of  the  tenants  would  be  undoubted. 

It  may  be  objected,  that  the  maxim  of  nullum  tempus 
would  render  the  possession  of  the  tenants  ineffectual  against 
the  Commonwealth.  But,  the  first  case  of  Norvell  r. 
Camm,  2  Munf.  257,  decides,  that  a  possession  of  twenty 
years  would  avail  in  ejectment  against  the  rights  of  the 
Commonwealth ;  and  if  so,  a  possession  of  fifty  years  mu^ 
cqnaily  b»  those  rights  in  a  umt  of  right,  'the  princi* 
i>^  is  the  same  in  both  cases. 

Vox.  n.  '*     11 
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1823.        A  tenth  reason  is,  that  a  jury  might  hxv^  presumed  m 
J^^^^^^*^^'  patent  to  John  Christian  and  those  under  whom  he  claim- 
^^J^)!^  ed.     The  principles  of  presumption  are  collated  in  Phil- 
CaLk    ^ip^^^  Evidence,  p.  124;  see,  also,  11  East,  488,  Good- 
title^  lessee  of  Parker  v.  Baldwin^  and  their,  application 
to  this  case  is  direct     Courts  have  never  fixed  the  shortest 
time  within  which  a  patent  shall  be  presumed.     It  de- 
pends upon  circumstances,  and  therefore  proper  for  a  jury. 

This  principle  is  fully  decided  in  the  case  of  Archer  4-c. 
V.  Saddler^  in  this  Court,  2  Hen.  8r  Munf.  370.  This 
presumption  ought  to  be  favored  in  this  country,  where 
titles  are  not  as  clear  as  in  England;  and  the  inclination  of 
the  Legislature  on  this  subjebt,  is  strongly  indicated  in  the 
general  land  law,  1  Rev,  Code^  330. 

The  special  verdict  cannot  be  received  in  evidence;  for, 
it  is  a  well  established  rule,  that  no  matter  of  record  can  be 
proved,  except  by  the  record  itself,  unless  you  lay  a  foun- 
dation for  the  evidence,  by  proving  the  loss  of  the  record. 
But,  here  the  patent  is  only  proved  by  the  verdict.  -         ' 

The  judgment  of  the  General  Court  gave  the  petitioners 
an  exclusive  right  to  take  out  ^patent,  to  which  right  there 
was  no  limitation. 

The  portion  of  the  demandant  is  uncertain,  and  there- 
fore it  would  have  been  improper  in  the  Court  to  compel 
the  tenants  to  join  in  the  demurrer  to  evidence. 

It  is  a  rule,  that  the  demurrant  should  admit  all  ihe/acts 
on  which  the  opposite  party  relies;  and  all  disputed  iacts 
relied  on  by  the  demurrant,  should  be  waived  by  him. 
Otherwise,  the  Court  cannot  compel  the  party  to  join  in 
demurrer;  for,  the  Court  cannot  settle  controverted  yhc/*. 
The  case  of  Hyers  v.  fVood,  2  Call,  574,  decides,  that  the 
demurrant  must  admit  every  fact  and  conclusion  which 
such  evidence  may  conduce  to  prove. 

It  is  not  yet  clearly  settled,  whether  these  admissions 
are  to  be  made  in  the  first  instance,  and  stated  in  the  de- 
murrer itself,  under  the  direction  of  the  Court,  or  whether 
the  Court  are  to  draw  the  proper  inferences  on  the  trial  of 
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tiie  demurrer.     The  first  mode  appears  to  be  most  correct     1823. 
Judge  JRoanej  in  his  opinion  in  the  case  of  Harrison  v.  ''^<^«*»*«'. 
Brockj  1  Munf.  22,  leaves  the  subject  in  doubt;  while  the    Nor?eU 
ease  of  SteveTis  v.  White^  2  Wash.  203,  does  not  militate 
against  the  doctrine. 

The  motion  for  a  new  trial  was  properly  over-ruled. 
The  affidavit  was  insufficient;  and,  as  James  London  had 
been  dismissed  by  consent  of  parties,  his  absence  was  not 
a  ground  for  a  new  trial. 

Stanard,  in  reply.  The  question  is,  whether  all  the 
evidence  of  the  tenants  is  not  referrable  to  the  patent  of 
1755,  and  the  judgment  of  the  General  Court  If  it  be,  it 
cannot  affi>rd  a  presumption  of  any  other  patent  To  as- 
certain this,  the  Court  will  look  through  the  record,  as  was 
done  in  the  case  of  Tonilin  v.  HoWf  Gilm  1. 

Presumption  of  acts  of  Parliament,  patents,  &c  is  ad- 
mitted, as  a  deduction  of  laWy  on  principles  of  policy,  to 
protect  long  possessions.  Mayor  of  Kingston  y.  Homer ^ 
Cowp,  102;  Jlrcher  v.  Saddler^  2  Hen.  &  Munf.  379, 
Soan^s  opinion;  Eskridge  v.  Cowper^  Cowp.  214;  11 
East,  488.  The  cases  cited  to  prove  the  opposite  doctrine, 
will  be  found,  upon  examination,  to  fall  short  of  the  object 
If  the  Court  shall  be  satined,  upon  examination  of  the  re- 
cord, that  the  evidence  is  only  to  be  referred  to  the  patent 
of  1755,  they  ought  not  to  have  left  it  to  the  jury. 

As  to  the  practice  in  cases  of  demurrer  to  evidence,  that 
su^ested  on  the  other  side  has  never  prevailed  in  this 
Country.  The  inconveniences  of  such  a  practice  are  infi- 
nite, and  no  one  advantage  recommends  it  The  case  of 
Pawling  et  aL  v.  United  States,  4  Cranch,  219,  is  an  au- 
thorily  in  my  favor.  As  to  the  cases  which  say,  that 
where  evidence  is  vague  and  contradictory,  a  demurrer 
to  evidence  is  not  proper,  the  foundation  fails  in  this  case; 
because,  I  maintain,  that  the  evidence  is  susceptible  of  a 
very  dear  construction.  Intheeaseof  iS/^Ae7)«v.  White, 
2  Wash.  203,  the  evidence  admitted  of  two  constructions, 
and  yet  the  demurrer  was  allowed. 


B4  Special  Court  qf  ^/^peals. 

1823.        That  the  Courts  and  not  ihejur^f  are  to  pmaume  apa- 
J^^ce***^  tent,  is  proved  by  the  case  of  Knight  v.  Halsey^  %  Bos.  & 
^orfrfi    Puller,  206;  2  Saund.  175,  note,  and  many  others.     Ru 
Camm.    ^^^  ^'  ^^^^^"^9  7  Wheaton,  59,  is  to  the  same  efect 

But,  possession  never  is  received  as  a  ground  to*  pre- 
sume &  patent y  unless  such  possession  is  aocompanied  with 
a  claim  of  title.  The  right,  which  the  tenants  claim^ 
cannot  he  traced  further  back  than  the  year  1774.  All 
prior  right  was  extinguished  by  the  judgment  of  the  Gene- 
ral Court. 

As  to  the  idefUity  of  the  land,  it  iqppears,  by  Ae  ad- 
mission  qf  the  tenants,  Ihat  NorvelPs  patent  covers  the 
land  in  question.  The  special  verdict  finds  that  it  is  the  same 
land;  and,  as  that  verdict  was  between  the  same  partiUf 
and  for  the  same  matter  in  controversy ,  it  is  dearly  evi- 
dence in  this  cause. 

There  can  be  no  presumption  of  a  patent,  founded  on  a 
possession  of  eighteen  years.  NorvelPs  patent  was  in 
1797.  The  tenants'  title  commenced  with  the  judgment 
of  the  General  Court  in  1774.  Take  out  five  yeaxt  during 
the  war,  and  it  will  reduce  the  possession  of  the  tenants  to 
ei^teen  years  or  less. 

The  Judge  ought  to  have  compelled  the  tenants  to  ^^lijt 
in  demurrer,  although  the  evidenoe  of  James  London 
might  have  been  uncertain,  as  to  some  points ;  unless  die 
importance  of  those  points  were  shewn  tQ  the  Q^nrt.  The 
tenants  ought  not  to  be  prejudiced  by  ihe/orget/uhtess  of 
the  Judge. 

London^ s  evidence  proves,  that  the  land  in  controversy 
wms  covered  by  the  patent 

As  to  the  motion  fop  a  n^yo  trial,  the  Court  are  at  liberty 
to  look  at  the  evidence  in  the  demurrer,  to  decide  whelber 
the  verdict  was  eontrary  to  evidence;  aeeording  te  the 
precedent  in  the  case  of  Hou>  v.  Ton^n^  before  refisrtedl 
to.  This  case  is  free  from  the  objection  made  in  JOtnmett 
V.  HardoMay,  6  Mun£  125,  because  tbe  evidene&here 
was  taken  down  finom  the  mouths  of  the  witneiaes,  *hut  in 
that  case  it  was  reduced  to  writing,  after  the  trial. 
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December  5.     Judge  Bbookb,  deliyered  the  opinion  of    isfts. 

the  Court  XtewmAer. 


In  deciding  this  ease,  the  Court  discltiiM  tiie  power  to  ^ 
change  or  limit  the  cAect  of  the  judgement  of  the  Special 
Court  of  Appeals;  nor  would  ft  countenance  any  evasion 
of  it  by  the  Court  bdow,  in  permitting  the  evidence  whidi 
is  set  out  in  the  first  bill  of  exeeptions^  to  go  to  the  jury. 
No  attempt  of  the  sort  is  perceived  by  the  Court  That 
evidence  is  not  exhibited  to  repel  the  patent  of  1797,  un- 
der which  the  demandant  claims,  as  in  the  case  before  that 
Court;  but,  to  sustain  it  against  H  new  title  attempted  to  be 
set  up  by  the  tenants,  and  was  therefore  righl&dly  permit- 
ted to  go  to  the  jury. 

Upon  the  second  Intt  of  exceptions,  Uie  Court  is  of  opi^ 
nion,  that  the  evidence  offered  by  the  tenants,  in  the  first 
instlmce,  and  by  the  demandant  to  rebut  it,  niade  a  proper 
case  for  a  demuriw.  The  evidence  of  the  demandtnt  is 
consistent  with  that  of  the  tenants,  from  the  whole  of 
which  the  conclusions  of  law  would  be  more  correctly 
drawn  by  the  Court  tiian  tiie  jury.  The  first  objection  by 
the  tenants  to  joining  in  the  demurrer,  would  deserve  con** 
sideration,  if  the  error  emnpfadaed  of  in  taking  the  testi- 
mony of  James  London^  the  witness,  had  been  stated^ 
and  it  also  appeared  that  it  would  affect  any  of  the  ques- 
tions to  be^jdtecided  by  the  Court,  on'the  dwiurrer;  but,  it 
not  being  so  stated  by  the  party  taking  the  objection, 
though  it  is  stated  by  the  counsel  for  the  demandant,  that 
the  diierenee  between  Unm  was,  whether  the  witness  spoke 
of  the  sale  being  made,  and  the  title  claimed,  by  Jo/in  and 
Charles  CbristiuUf  or  by  John  only.  The  Court  is  of 
opinion,  that  there  is  nothing  in  the  objection. 

As  to  the  uncertainty  in  regard  to  tiie  identity  of  the 
land  in  controversy;  if  the  demandant  is  entitied  to  recover 
as  much  of  the  433  acres,  described  in  the  count,  as  his  pa- 
tent for  669i  acres  will  include;  the  Court  is  of  opinion, 
that  it  suffieientiy  designates  that  quantity,  by  metes  and 
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1823.    bounds,  to  enable  the  Court  to  identify  it,  upon  the  final 
Decemher.  decision  of  the  cause.     The  remainder  of  the  433  acres 
described  in  the  pleadings,  and  supposed  to  be.covered  by 
the  patent  of  the  demandant  of  1813,  the  Court  deems  it 
unnecessary  to  notice  in  the  present  state  of  the  cause. 

The  judgment  is  therefore  reversed,  and  the  cause  re- 
manded for  further  proceedings,  in  which  the  verdict  is  to 
be  set  aside,  and  the  tenants  compelled  to  join  in  demur- 
rer, and,  if  necessary,  a  writ  of  enquiry  of  damages-* 

Judges  Green  and  SuM»n2R8,  diflTered  from  the  rest  of 
the  Court,  as  to  the  form  in  which  the  judgment  was  to  be 
entered ;  and  Judge  Green,  submitted  the  following,  as 
conveying  the  ideas  of  himself  and  Judge  SmorsRs  t  That 
there  is  error  in  the  judgment  and  proceedings,  in  this ; 
that  tiie  Superior  Court  of  Law  should  have  compelled  the 
tenants  to  join  in  tfie  demurrer  to  evidence,  tendered  by 
the  demandant,  stating  the  evidence  of  James  Londonj 
in  the  particular  in  which  Hie  counsel  of  the  parties  differ- 
ed, as  the  counsel  of  the  tenants  insisted  it  was.  There- 
fore, it  is  considered  that  the  judgment  be  reversed  and 
annulled,  the  verdict  of  the  jury  set  aside,  and  the  cause 
remanded  to  the  said  Superior  Coiurt,  for  a  new  trial  to  be 
had  therein. 

Judgment  reversed^  and  the  cause  remanded^  in  pursu- 
ance of  the  foregoing  opinion  of  the  Court 

•  AW&-nl«d8e  Biujon,fematkea»  tiuit  OB  Uie  qvmtktt,  irlMam 
tioo  of  the  669^  aere  patent  which  was  snppoied  to  be  beluded  aa  a  part  of 
the  land  described  io  the  count,  is  tufiieiently  designated,  to  justify  a  jndsment^ 
onder  the  act  for  reforming  the  method  of  proceeding  in  writs  of  right,  ( I  Rer. 
Code,  p.  464,)  he  difered  from  the  other  Jadgea.  He  thought  there  was 
nothing  in  the  pleadings  to  wammft  it. 
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Richardson  v.  Garey  and  others.  1833. 

December, 

Under  what  eireorottanoes,  the  Jield  notes  of  a  sunreyor  are  proper  evidence, 

that  apartleular  pieoe  of  land  U  not  indnded  hi  a  patent. 
A  witeeat  ia  c&mpetetU^  if  the  reoord  m  the  toit  m  vhiah  he  teitifie8»  eannot 

be  given  in  evidenee  fix*  or  againit  him,  m  anj  futnre  loit  to  vhiah  he  may 

be  a  party. 
The  intereat  of  a  witneta  may  be  reka$ed  by  the  party  requiring  bis  teatimooyy 

ittd  hia  eompelenoy  reHorad. 

This  suit  was  brought  originally  in  the  Chancery  Court 
of  Staunton,  and  thence  removed  to  the  Chancery  Court 
of  fFinehester. 

Richardaen  filed  his  bill  stating^  that  in  th6  year  1788^ 
he  purchased  of  a  certain  J.  Z>.  Carey,  at  that  time  re- 
siding in  the  State  of  Maryland,  a  certain  tract  of  land 
in  Frederick  county,  Virginia,  granted  to  the  said  J,  Z>. 
Carey,  by  a  patent  from  Lord  Fairfax,  dated  February, 
1768,  according  to  the  metes  and  bounds  therein  particu- 
larieed,  supposed  to  contain  406  acres,  for  which  he  con- 
tracted  to  pay  SXlL  for  the  entire  tract,  whatever  actual 
quantity  there  mi^t  be  upon  survey;  as  appears  by  an 
agreement  in  writing,  aanexed  to  the  bill;  that  the  same 
writing  will  shew,  that  the  complainant  has  paid  the  pur^ 
chase  money:  that  the  parties  afterwards  procured  a  survey 
to  be  made  of  the  same  land,  to  ascertain  the  actual  quan- 
tity in  the  tract;  upon  which  survey,  by  the  mistake  of  the 
surveyor  in  running  the  lines,  a  considerable  quantity  of 
the  land  purchased  as  aforesaid,  and  embraced  in  the  ori- 
^al  grant,  was  not  included  in  the  said  survey;  and  a 
deed  executed  to  the  complainant  by  the  said  Carey,  ac- 
cording to  the  survey,  omitted  a  part  of  the  land  included 
in  the  grant  to  Carey,  and  by  him  sold  to  the  complainant: 
that  this  mistake  was  not  discovered  before  the  death  of 
the  said  Carey;  otherwise,  the  complainant  has  no  doubt, 
that  the  said  Carey  would  have  corrected  it,  and  conveyed 
to  the  complainant,  all  the  lands  according  to  the  calls  of 
the  original  grant:  that  a  certain  Henry  W.  Baker,  in 
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1823.  his  own  right,  and  the  same  Henrj/  and  John  Baker,  exe- 
D«rem6tfr.  cutOFs  of  Henry  Boker  deceased,  are  in  possession  of  the 
land  in  question,  under  a  grant  from  the  Commonwealth, 
subsequent  to  the  grant  to  Carey  before-mentioned,  the 
said  Baker  having  procured  the  said  grant,  by  fraudu- 
lently setting  forth  that  the  said  land  was  vacant  and  un- 
appropriated,  well  knowing  that  the  same  was  embraced 
by  the  grant  to  Carey.  He  therefore  prays  that  James 
and  George  Carey,  heirs  and  legatees  of  R.  D.  Carey 
deceased,  Henry  Baker  in  his  own  right,  and  the  said 
Hknry  and  John  Baker,  executors  of  Henry  Baker  de- 
ceased, may  be  made  defendants  in  this  suit:  that  they 
may  be  compelled  to  convey  to  the  complainant,  the  tract 
of  land  according  to  the  calls  of  the  patent  to  the  said 
Carey;  and  that  the  defendant  Baker,  may  deliver  up 
possession  in  the  «aid  land,  and  account  for  the  rents  and 
jHTofits  of  the  same. 

Annexed  to  the  bill,  is  the  receipt  of  J.  D.  Carey  men- 
tioned in  the  bill,  dated  .august  14^  1788,  for  517/.,  it 
being  in  full  for  a  tract  of  land  which  he  sold  to  the  said 
Richardson,  lying  on  the  head  of  Opecken  Creek,  &c 
granted  by  Lord  Fair/ax  to  the  said  J.  D.  Carey,  for 
406  acres,  &c. 

An  order  of  survey  was  made. 

Henry  TV.  Baker  sUtes,  in  hil  answer,  that  he  does 
not  admit  the  terms  of  the  aUedged  contract  between  John 
D.  Carey  and  the  complainant;  and  therefore,  he  requires 
strict  proof,  not  only  of  the  receipt  aforesaid,  but  of  his 
title  in  every  other  respect:  that  he  is  informed  that  the 
said  receipt  and  deed  bear  date  on  the  same  day;  and  if  so, 
it  seems  very  singular  that  the  description  of  the  land 
should  be  so  variant;  and  indeed  it  creates  some  doubt  of 
the  correctness  of  the  transaction.  He  contends  that  he  is 
the  owner  of  the  land  in  dispute,  and  trusts  that  he  shall 
be  able  to  establish  his  right  when  the  survey  shall  have 
been  made  in  this  cause,  without  which  it  would  be  very 
diflScuh,  if  not  impossible,  to  explain  his  pretensions.    He 
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further  states,  that  he  and  those  under  whom  he  claims,     1823. 
have  been  in  possession  of  the  lands  now  claimed,  at  least  ^cember. 
48  years;  and  he  relies  upon  being  able  to  prove  a  posses-  Richardion 
sion  in  those  from  whom  his  father  claims,  for  more  than  corer'and 
50  years  before  the  issuing  of  the  subpcena  in  this  case,     othen. 
He,  therefore,  relies  upon  the  act  of  limitations.     He  also 
submits  the  question,  whether  the  Court  has  jurisdiction  in 
this  ease,  which  he  contends  is  nothing  more  than  a  vmt 
of  right  brought  in  a  Court  of  Equity. 

John  Baker,  one  of  the  executors  of  Henry  Baker  de- 
ceased, filed  his  answer,  stating,  that  he  does  not,  in  his 
character  of  executor,  hold  or  claim  title  to  any  part  of  the 
land  claimed  by  the  plaintiff;  and  as  he  is  not  chai^d 
in  the  bill,  as  claiming  any  .part  of  the  said  land,  in  any 
other  character,  he  is  advised  that  he  need  not  answer 
further  to  the  allegations  of  the  said  bill,  &c. 

Henry  W.  Baker,  by  an  amended  answer,  denies  the 
legality  of  the  complainants'  attempting  to  prove  that  the 
deed  from  Carey  to  him  comprehends  more  land  than  it 
actually  does  convey;  that  in  addition  to  the  patent  and 
deeds  already  produced,  he  relies  upon  a  patent  from  Lord 
Fairfax,  for  976  acres,  and  another  from  Lord  Fairfaxes 
office;  the  former  having  issued  to  Isaac  Perkins,  and  the 
latter  to  Charles  Perkins;  that  since  he  filed  his  former  an- 
swer, he  has  discovered  the  field-notes  of  Thomas  Ruther- 
ford, formerly  Lord  Fairfaxes  surveyor,  by  whom  John 
D,  Carey^s  survey,  under  which  the  complainant  claims, 
as  also,  the  survey  of  the  67  acre  tract,  under  which  the 
respondent  claims,  and  MoorfielcPs  survey,  adjoining  Ca- 
rey, were  all  made;  that  Carey^s  survey  appears  to  have 
been  made  April  3rd,  1761,  and  the  two  others,  the  next 
day;  that  Samuel Merifield  and  John  Lupton,  who  own- 
ed an  adjoining  survey,  were  chain-men j  and  that  the  Rev. 
John  Hogg  and  Charles  Perkins  were  pilots  on  both  days. 
These  f  eld-notes  the  respondent  offered  as  evidence  on  his 
behalf,  and  prayed  that  copies  of  them  might  be  received 
as  evidence,  when  duly  proved. 

Vol.  n.  12 
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1823.        The  deposition  of  Col.  Van  Rutherford  states,  that  the 

^^^<^^f'*^'  field-notes  were  contained  in  a  memorandum-book  of  his 

Riohardidi  deceased  father,    Thomas  Rutherford;  and,  he  believes, 

Cw^Y  and  ^ere  entirely  in  the  hand-writing  of  the  said    Thomas 

*****«"•     Rutherford^  (except  some  names  written  in  and  near  the 

back  of  the  said  book;)  that  he  found  the  note-book  in 

question,  among  his  father's  papers  after  his  death,  and  it 

was  among  his  other  field-notes  for  many  years  before  his 

death. 

The  depositions  of  Hamilton^  Lupton^  Perkins^,  and 
Bakery  were  taken  to  prove,  that  the  lines  and  CQrners,  by 
which  the  defendant  claimed,  were  the  true  ones.  The 
complainant  objected  to  these  depositions  as  incompetent; 
the  two  first,  because  they  claim  land  by  the  same  lines; 
the  two  last,  because  they  were  vendors,  under  whom  the 
defendant  claims.  The  defendant  had  released  the  wit- 
ness Baker. 

James  Beatty  proves,  that  the  boundaries,  as  asserted 
by  the  defendant,  were  those  by  which  Richardson  bought 
of  Carey;  and,  that  Richardson  told  him  he  bought  of 
Carey  by  the  acre. 

Hodgson  and  Haymaker  prove  the  boundaries;  and, 
that  a  line-fence  was  standing  on  the  line  claimed  by  Bar 
kery  before  Richardson^ s  purchase  of  Carey ^  viz:  as  early 
as  1786. 

The  feld-notesy  authenticated  by  Van  Rutherford^  are 
in  exact  coincidence  with  the  courses  and  distances  of  the 
patents,  except  in  a  single  instance,  where  there  is  a  small 
difference,  evidently  the  effect  of  mistake  in  copying. 

John  McPherson  proves,  that  he  was  present  at  the  con- 
tract between  Richardson  and  Carey y  and  he  understood 
that  Richardson  was  to  have  all  the  land'  the  said  Carey 
held  under  a  patent,  which  was  then  produced;  but,  he  has 
no  recollection  of  the  contents  of  the  patent,  except,  that  it 
was  said  to  contain  that  tract  of  land,  in  quantity  about  400 
acres. 

The  Chancellor  dismissed  the  bill  of  the  plaintiff,  from 
which  decree  he  appealed  to  this  Court 
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Wickhamy  for  the  appellant.  1823. 

December. 

Thicker  and  Leighy  for  the  appellees.  Riohardsoa 

Carej  and 
For  the  appellant,  it  was  contended :  othew. 

1.  That  the  Jield-notes  could  not  be  received  to  contra- 
dict a  survey.  They  are  not,  in  fact,  f  eld-notes,  but  mere 
copies  of  the  surveys  made  out  by  Rutherford.  Richard^ 
son  bought  of  Cc^rey  the  whole  tract. 

2.  Perkins  and  Baker  were  incompetent  witnesses,  be- 
cause they  were  vendors,  under  whom  the  defendant 
claims. 

For  the  appellees.  The  objections  to  Hamiltony  Lup- 
ton  and  Perkins,  9a  witnesses,  in  this  cause,  are  all  answer* 
ed  by  the  case  of  Baring  v.  Reeder,  1  Hen.  &  Munf.  154, 
in  which  it  is  finally  settled,  that  a  witness  is  competent, 
unless  he  is  interested  in  the  event  of  the  cause  in  which  he 
is  called  to  testify.  As  to  the  objection  to  Baker,  his  com- 
petency is  restored  by  the  release  of  all  demand,  by  the 
vendee. 

As  to  ih%  field-notes,  they  were  admissible  evidence,  as 
will  appear  from  Phillips's  Evidence,  c.  7,  §  7,  p.  183-198, 
and  the  cases  there  cited.  It  is  said,  however,  that  they 
are  ikoi  field-notes,  but  copies  of  surveys.  But,  a  survey 
is  always  accompanied  by  a  plat,  which  is  not  the  case 
here.  * 

The  evidence  of  Bartges  ought  not  to  have  been  re- 
ceived, to  prove  Carey's  signature  to  the  receipt  to  Rich- 
ardson, without  proof  of  thie  hand-writing  of  the  Subscrib- 
ing witness.    Peake's  Evidence,  p.  97-100. 

Again.  Perkins,  and  those  under  whom  he  claimed, 
were  in  possession;  and,  therefore,  the  act  against  buying 
pretensed  titles,  applies  to  the  purchase  by  Richardson  of 
Carey.^ 

There  can  be  no  doubt,  upon  all  the  evidence  taken  to- 
gether, that  the  patent  to  Carey  did  not  embrace  the  land 
in  question,  and  that,  therefore,  it  was  open  to  location  by 
Bal^r. 
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1823.        December  8.     Judge  Brooke,  delivered  the  opinion  of 

December.  ^^  Court:* 

The  Court  is  of  opinion,  that  the  field-notes  objected  to 
in  the  argument,  were  proper  evidence,  under  the  circum- 
stances of  this  case;  and,  that  the  evidence  on  the  part  of 
the  appellees,  excepted  to  by  the  appellant^s  ancestor,  was 
competent  evidence,  under  the  authority  of  Baring  v.  Ret' 
derj  1  Hen.  &Munf.  154,  and  other  cases  in  this  Court 
On  the  merits,  the  Court  is  of  opinion,  that  the  land  in 
controversy  was  not  included  in  the  patent  to  Carey ,  un- 
der whom  the  appellant's  ancestor  claimed;  and,  that  as  to 
the  boundary,  the  decree  of  the  Chancellor  is  correct  For 
these  reasons,  without  deciding  any  other  question  in  the 
cause,  the  Court  is  of  opinion,  that  there  is  no  error  in  the 
said  decree;  therefore,  it  is  decreed  and  ordered,  that  the 
same  be  affirmed,  and  that  the  appellants  do  pay  unto  the  ap- 
pellees their  costs,  &c. 

*  Judge  Cabbil  tbtent  froiD  iDditpotitioii. 
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Newman  v.  Chapman.  I823. 

December. 

A  labteqiieDt  pnrchater  will  be  affBeted  with  ttotioe  of  a  prior  mortgage,  al- 
thoQgh  not  reoordedy  if  Be  haa  aetual  notice  of  the  existence  of  soch  mort- 
gage ;  and  the  faot  of  notice  may  he  inferred  from  oircamstanoea,  as  well  as 
proved  by  direct  e^denee. 

The  doetrine  of  lupemhnfdoeu  not  rest  npoo  the  prenmption  of  notice,  hat 
upon  reflsons  of  public  policy  /  and,  in  oases  iu  which  it  operates,  applies 
where  there  is  no  possibility  that  the  party  should  have  notice  of  the  pen- 
dency of  the  soiC 

Bat,  a  subaeqaent  psrohaser,  for  Taloable  cooaidentioo,  witboat  actoal  notice, 
is  not  afiected  by  a  suit  depending  to-foredose  a  mortgage,  not  duly  recorded. 

As  to  the  rules  which  govern  a  lis  pendens,  see  Judge  Gaxisr's  opinion  in  this 
case. 

A  power  of  attorney  to  sell  lands,  does  not  rei|iure»as  between  the  partiec,  any 
panSoolar  mode  of  attestation  i  but  may  be  proved  in  the  same  way  that  any 
other  fact  is  proved.    See  Judge  Gkbek's  opinion. 

The  assignee  of  a  mortgage  may  maintain  a  sidt  to  fbredose,  without  inaklng 
his  aasignor  a  party,  if  the  legal  title  has  been  conveyed  to  him. 

A  Court  of  Bquitv  has  always  jurisdiction  to  carry  its  own  decrees  bto  effect. 

Neither  a  mortgagor  nor  his  assignee  can  hold  adverse  possession  to  the  mort- 
gagee^ unless  the  assignee  had  taken  a  conveyanoe  without  notice.  Other- 
wise, they  are  mere  tenants  at  will. 

An  aoeonnt  of  rents  and  profits  may  be  taken  by  a  commisainner,  as  w^  as  be 
aseertahied  by  a  jury  ;  and  the  fonner  ia  the  most  usual  course 


Appeal  from  the  Chancery  Court  of  Fredericksburg. 

Oeorge  Chapman^  jun.  filed  his  bill  stating,  that  a  cer- 
tain John  Jlrmiatead  of  the  county  of  Caroline,  died  in 
1788,  leaving  a  large  estate  in  lands,  negroes,  and  other 
property,  which  he  devised  to  his  children:  that,  his  son 
William  Armistead  received  the  pdrtion  allotted  to  him, 
and  gave  a  mortgage  upon  his  land ;  which  mortgage  was 
afterwards  assigned  to  a  certain  Jesse  Simms:  that  the 
said  Simms  brought  a- suit  in  the  Chancery  Court  of  Rich- 
mond, to  foreclose  the  said  mortgage,  and  obtained  a  de- 
cree, by  virtue  of  which  the  land  was  duly  sold ;  the  said 
Sim/ms  became  the  purchaser,  and  the  Court  confirmed  the 
sale ;  whereby,  he  became  the  lawful  proprietor  in  fee,  of 
the  ssdd  land  and  appurtenances,  so  far  as  the  title  of  the 
said  William  Armisiead  was  concerned;  and  the  said 
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-1823.  Simms  was  entitled  to  be  put  in  possession  of  the  same, 
December,  subject  Only  to  the  claims  of  such  persons  as  should  have 
right  derived  from  any  other  person  than  the  said  William, 
or  derived  from  him  prior  to  the  said  mortgage  or  suit  in 
Chancery  to  foreclose,  as  aforesaid  :  that  the  sale  and  con- 
veyance of  the  commissioners  was  made  on  the  13th  of 
July,  1804,  and  on  the  13th  of  August  in  the  siune  year 
the  said  Jesse  Simms  conveyed  the  said  tract  of  land  with 
its  appurtenances  to  the  complainant,  in  consideration  of 
jUl  1 ,400,  which  the  complainant  had  previously  paid  to  the 
said  Jesse  SimmSy  he  not  supposing  that  any  dispute  could 
be  raised  conce/*ning  a  title,  acquired  and  confirmed  by  the 
authority  of  the  Court  of  Chancery ;  to  which  he  is  now 
obliged  to  apply  for  its  further  aid  to  effectuate  its  own 
decreee:  that  a  part  of  the  said  land,  viz:  about  593  acres, 
is  in  possession  of  Thomas  Newman;  another  part  con- 
sisting of  about  acres  is  in  possession  of  Richard 
Newman;  and  the  residue  is  still  in  possession  of  the  said 
Williajn  Armistead:  that,  Thomas  and  Richard  New^ 
man  have  no  other  title  or  claim  to  the  said  land,  except 
that  derived  from  the  said  William,  Armisteady  subse- 
quent to  the  institution  of  the  said  suit  of  Jesse  Simmsy 
and  while  it  was  pending  in  the  said  Superior  Court  qf 
Chancery:  that  the  said  William  Jirmistead  has  been  in 
the  receipt  of  the  profits  of  the  lands  in  his  possession,  by 
which  he  has  principally  maintained  his  family,  and«has 
rendered  no  account  thereof  to  the  complainant :  that  the 
rents  and  profits  of  the  portions  of  land  in  possession  of 
the  said  Thomas  and  Richard  Newman^  have  been  re- 
ceived by  them,  in  like  manner,  and  no  account  rendered 
to  the  complainant :  that  all  these  persons  refuse  to  deliver 
possession  to  the  complainant  of  the  said  lands,  and  also  re- 
fuse to  account  for  tfie  profits,  according  to  their  respec- 
tive receipts  and  enjoyments:  that  no  writ  of  habere  fa- 
cia^  possessionem  was  issued  from  the  said  Superior  Court; 
and  the  said  Jesse  Simms  is  dead,  insolvent,  and  has  no  re- 
presentative knowa  to  the  complainaot:  that,  in  a  qiise  sa 
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complicated^  the  complainant  is  advised  to  apply  to  the    1823. 
Court  of  Chancery,  to  carry  into  effect  its  own  decrecj  in  -'^^^w"**^' 
6uch  manner  as  shall  be  consistent  with  the  just  rights  of  Newman 
all  persons  who  do  not  claim  title  frimi  or  under  the  said  ch,^^, 
William  Armistead^  since  the  pendency  of  the  said  suit 
of  the  said  Jesse  SimmSy  whose  bill  was  filed  on  the  12th 
day  of  May,  1797;  but,  with  regard  to  the  said  William^ 
the  complainant  is  advised  that  the  said  decree  and  pro- 
ceedings of  sale  are  final  and  conclusive.     He  therefore 
prays,  that  the  said  Thomas  and  Richard  Newmany  and 
William  Armisteady  may  bfe  made  defendants  to  Uiis 
bill;*  that  the  decree  aforesaid  may  be  carried  into  efiect, 
in  favor  of  the  complainant,   against  the  said   William 
Armisteady  and  all  persons  claiming  under  him,  since  the 
12th  day  of  May,  in  the  year  1797,  &c. 

Thomas  Newman  answered,  that  he  had  purchased  of 
William.  Armisteady  at  different  times,  between  the  years 
1793  and  1797,  about  326  acres  of  land,  out  of  the  tract  in 
the  bill  mentioned;  that  the  deeds  will  fully  shew,  at  what 
time  the  purchases  of  the  said  land  were  made,  except  as 
to  47  acres,  which  were  purchased  in  October,  1793;  but, 
that  the  defendant  did  not  get  a  conveyance  from  Hie  said 
William  Armisteady  until  the  month  qfJufyy  1797,  at 
or  about  which  time  he  purchased  a  further  quantity  of 
104  acres y  and  both  purchases  were  included  in  the  same 
deed;  that  the  defendant  never  knew  any  thing  of  the  ex- 
istence of  the  suit  in  Ghancery  for  the  sale  of  the  lands 
in  the  bill  mentionedy  until  long  after  he  had  completed 
his  purchases  of  the  aforesaid  lands  of  William,  Armis- 
lead;  nor  had  he  ever  seen  any  thing  of  the  mortgage  in 
the  bill  mentioned;  nor  did  he  know  that  any  such  mort-. 
gage  existed,  until  he  had  completed  those  purchases  and 
obtained  his  deeds;  that  the  defendant  also  purchased  of 
John  B.  Armisteady  who  had,  before  that  time,  purchased 
of  William  Armisteady  about  513  acres  of  the  same  tract 

*  There  were  other  defenfUnU,  whom  it  is  not  important  to  mentioa. 
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18i2a.  of  Iw^^  o^  ^  *^^"^  *®  moath  of  Jipril  or  iUisy,  1800, 
Decembtr,  \^i  (jy  not  get  a  conveyance  for  the  same,  uatil  the  month 
'  ^^ '  of  Aprilj  1801 ;  that  at  the  sale  by  the  commisaioners,  the 
defendant  attended  wifli  his  deeds,  and  fwbade  the  sale,  as 
it  would  be  illegal,  and  the  title  was  in  him.  He  therefore 
charges,  that  the  complainant,  before  he  purchased  of 
Sityimsy  was  fully  fiqpjM^sed  of  the  title  of  the  defendant 

Richard  Newman  stated  in  his  answer,  that,  as  to  the 
transactions  between  fVilliam  Jirmis4ead  and  AbraJiam 
Morehouse^  and  the  mortgage  of  land  to  him  by  the  said 
Jlrmisieady  he  had  heard  nothingy  until  several  j/em^s 
after  he  had  purchased  of  William  Jirmistead  163  acres 
of  land,  at  40  shillings  per  acre,  and  had  the  deed  for 
tke  same  recorded  in  the  County  Court  of  Priihce  Wil- 
liam, which  record  was  made  in  October,  1793;  and,  when 
he  did  hear  that  such  a  mortgage  was  in  existence,  he  also 
heard  that  it  had  not  been  recorded  in  due  time  to  give 
it  validity  against  the  claim  qf  a  third  person.  He, 
therefore,  h<q)e8,  that  his  title  to  the  lands  purchased  of 
WilMam  Jirmistead,  may  not  be  affected  by  any  deckion 
relative  to  the  said  mortgage,  &c. 

The  deed  of  mortgage  from  William  ^rmistead  and 
wife  to  ^Abraham  Morehouse,  was  dated  on  the  3rd  day; 
of  December,  in  the  year  1794;  which  mortgage  was  as- 
signed by  David  ^Uison,  as  attorney  for  the  said  More:* 
house,  to  the  said  Simms,  by  virtue  of  a  power  of  attorney, 
which  was  attested,  by  only  two  witnesses. 

A  deed  from  William  Jirmistead  and  Nancy,  his  wife, 
and  John  B.  Armistead  to  Thomas  Newman,  conveying 
151  acres,  is  dated  on  the  11th  day  of  September,  1797. 

A  deed  from  William  Jirmistead  to  Thomas  New- 
man,  dated  the  26th  day  of  September,  1793,  for  175 
acres. 

The  bill  to  foreclose,  brought  by  Jesse  Simms  against 
WUliam  Armistead,  was  filed  on  the  12th  day  of  May, 
1797. 
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The  deed  made  by  the  commissioners  for  the  sale  of  the    1823. 
land,  under  a  decree  of  the  Court,  to  Jesse  SimmSy  is  f^J^|^' 
dated  on  the  13th  day  of  July,  1804. 

The  deed  from  Jesse  Simtns  to  Chorge  Chapman^  the 
plaintiff,  conveying  the  tract  of  land  on  which  William 
Jlrmistead  then  lived,  containing  1 140  acres,  more  or  less, 
being  the  same  that  the  said  •Srmistead  conveyeA  to  Ahrch 
ham  Morehmisej  by  deed  of  mortgage,  dated  the  3rd  oY 
December,  1794,  and  by  the  said  Morelumse  assigned  to 
the  said  Jesse  Simms* 

The  mortgage  from  Jirmistead  to  Morehouse  was  not 
recorded  within  the  time  prescribed  by  law. 

The  deed  from  William  ^rmistecui  to  Richard  Neuh 
many  conveying  163  acres,  is  dated  the  27th  day  of  Sep- 
t^ber,  1793. 

William,  •6trmistead  never  answered  the  bill. 

The  Chancellor  decreed,  that  William  Jirmistead  and 
T%nnas  Newman  should  severally  deliver  up  to  the  plain- 
tiff, possession  of  all  the  lands  held  by  them,  mentioned  in 
the  deed  of  mortgage  between  •6trmistead  and  Morehouse, 
except  175  acres  described  in  the  deed  of  the  26th  of  Sep* 
tember,  1793,  between  the  said  ^rmistead  and  TThmas 
Newman;  and,  that  one  of  the  commissioners  of  the  Court 
should  make  Up  an  account  of  the  rents  and  profits  of  the 
lands  so  directed  to  be  given  up,  from  the  9th  day  of  Au- 
gust, 1804. 

Thomas  Newman  aiq>ealed  to  this  Court 

Sttmardy  for  the  q>pellant 

The  question  is,  whether  the  mortgage  to  Morehouse 
was  valid  against  Thomtis  Newman^  the  purchaser  from 
William  Jirmistead?  I  contend  that  it  is  void;  because, 
whatever  notice  Newman  may  have  received  of  the  exis- 
tence of  the  mortgage,  t/  it  was  not  recorded^  he  might 
have  purchased  with  impunity.  This  doctrine  is  derived 
from  a  just  construction  of  the  act  of  Assembly,  relative  to 
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1829.  conye3ranc68.  The  act  in  the  Bevised  Code,  p.  157,  %  4, 
^^  (old  edition,)  declares,  that  all  mortgage9  whatsoever 
shall  be  void  as  to  ^  ^  all  creditors  and  subsequent  pureha* 
^^  sets,  unless  they  shall  be  €u:knowledgedy  orprovedy  and 
recorded  according  to  the  directions  of  this  act.^'  In 
this  respect,  it  difiers  from  the  first  section  of  the  same  act, 
which  declares,  that,  as  to  the  conveyances  therein  men* 
tioned,  such  conveyances  shall  be  void  against  subsequent 
purchasers,  ^c.  not  having  notice  thereof  ^c  The  omis** 
sion  of  this  last  eij^pression,  in  the  4th  clause  above  men- 
tioned, clearly  indicate  the  intention  of  the  Legislature, 
that  no  mortgage  should  be  good  ajB^ainst  a  subsequent  pur- 
chaser, unless  it  is  duly  recorded. 

But,  if  notice  of  a  previous  conveyance  will  affect  a 
subsequent  purchaser,  it  must  be  notice  direct  and  per- 
sonaly  not  implied.  Lord  Redesdale,  in  the  case  of 
Underwood  v.  Lord  Courtown^  2  Sch.  &  Lefr.  66,  gives 
a  definition  of  constructive  notice,  in  conformity  with  these 
ideas.  A  lis  pendens  is  not  a  sufficient  notice.  The  suit 
to  foreclose  was  brought  by  Simms  against  Jirmistead. 
Morehouse  was  not  a  party.  It  does  not,  therefore,  bind 
upon  the  ri^ts  of  MorefiousCy  and,  consequently,  cannot 
bind  the  rights  of  Newman*  This  defect  could  not  be 
cured  by  an  amendment  of  the  bill ;  for,  a  Court  of  Equi- 
ty wiD  not  allow  a  party  to  amend  his  bill,  to  tiie  injury  of 
a  £air  purchaser.  S&rrell  v.  WtlliamSj  2  P.  WDL  48*. 
But,  it  was  not  a  lis  pendens  so  as  to  afiect  Newman,  for 
another  reason.  He  purchased  a  part  of  the  land  in  1793. 
A  lis  pendens  does  not  exist  until  the  subpcena  is  served. 
1  Vem  318,  Jinon.;  Sugd.  536.  The  first  process  was 
not  executed  until  1797. 

But,  this  is  a  case  for  a  Court  of  Law,  and  not  a  Court 
of  Equity.  Although  the  rights  of  the  appellee  are  deri- 
ved under  the  decree  of  a  Court  of  Equity,  yet  he  is  only 
a  purchaser  from  a  purchaser  under  that  decr^.  The  pro- 
ceedings in  equity  are  no  longer  in  fieri.  They  only 
make  a  part  of  the  muniments  of  title. 
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Another  objection  is,  that  the  deed  under  which  the'  i8dS» 
plainti£f  claims,  passed  no  title,  as  the  property  was  thcA  ^^^*^^^'*^* 
in  the  adverse  possession  of  Newman.     This  principle  is 
established  by  the  cases  of  7\idb  y.  Baird,  3  Call,  475; 
Haiiy.  Hail,  S  Call,  488  ;  and  Clay  y.  fFhite,  1  Munf 
IS2. 

There  is  error  also  in  the  decree,  in  requiring  an  acconnt 
of  rents  and  profits  to  be  taken  by  a  commissioner,  instead 
of  referring  thai  subject  to  a  jury. 

fVickhamy  for  the  appellee. 

As  to  Mr.  Stanard's  position,  that  tio  notice  will  afieet 
a  subsequent  purchaser,  if  the  deed  is  not  recorded ;  the 
1st  and  4th  section  of  the  act  are  to  be  taken  together,  as 
being  in  pari  materia^  and  applying,  in  all  points,  to  the 
aeyeral  particulars  contained  in  each.  The  consequences 
&[  notice,  therefore,  will  be  equally  as  applicable  to  the 
4th  as  to  the  1st  section.  But,  Newman  does  not  alledge 
that  he  has  paid  the  purchase  money.  His  deed,  too,  was 
not  duly  recorded;  because,  one  of  the  subscribing  wit- 
nesses proyed  it  after  the  eig^t  months  had  expired.  The 
iubpcena,  was  duly  executed,  before  September,  1797, 
when  Newm€m  made  his  purchase.  It  was  not  necessary 
to  make  Morehouse  a  party ;  no  decree  could  be  obtained 
a^piinst  hmi.  As  to  jurisdiction,  it  was  proper  for  Chap* 
man  to  oome  into  a  Court  of  Equity,  as  a  Court  of  Law 
might  oot  pay  a  proper  respect  to  a  lis  pendens  in  equity. 
There  is  no  plea  to  the  jurisdiction.  This  suit,  too,  was 
only  for  the  purpose  of  enforeing  a  previous  decree  o{  the 
Court  of  Chancery;  a  power  which  every  Court  must 


The  objection  to  Chapman*s  want  of  title  is  without 
foundation,  because  he  was  invested  with  Morehou^^s  legal 
estate;  and  ^rmistead,  and  those  deriving  under  him, 
were  were  tenants  at  wilL 

It  is  usual  and  proper  for  aig<»nmissioiier  to  make  iq^  an 
account  of  rents  and  profits. 


J 
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1803.        December  6.     Judge  Guxbv,  ddivered  &e  IbUowing: 

J^^^*^^^'^^'  (minion : 

HewmMi 

^  The  object  of  the  statute  requiring  mortgages  to  be  re- 

corded, and  declaring  that,  if  not  recorded  as  the  statute 
prescribes,  they  shall  be  Toid  as  to  creditors  and  subse- 
quent purchasers,  was  to  prevent,  by  affi>rding  the  means 
of  ascertaining  the  existence  of  the  incumbrance,  the 
frauds  which  might  otherwise  be  practised  by  die  mort* 
gagor  and  mortgagee,  on  creditors  and  subsequent  purcha- 
sers, by  concealing  it  If  a  purchaser  has  actual  notice 
otherwise,  of  the  existence  of  the  mortgage,  he  is  not  <mly 
not  prqudiced  by  the  failure  to  record  it,  but  is  himself 
guilty  of  a  fraud  in  attempting  to  avail  himself  of  the  let- 
ter of  the  statute,  to  the  prejudice  of  another  who  has  a 
just  claim  against  the  property.  The  statute,  indeed,  vests 
in  the  subsequait  purchaser,  in  that  case,  the  legal  title; 
yet,  although  the  legal  title  of  the  mortgagee  is  divested 
by  the  subsequent  conveyance,  his  equitable  right  to  sub* 
Ject  the  property  to  the  payment  of  the  debt,  remains;  not 
only  because  the  mortgage  is  good  between  the  parties ; 
but,  even  if  void  as  a  conve3ranoe  between  the  parties,  it , 
would  still  be  evidence  of  an  agreement  between  them, 
and  a  Court  of  Equity  will  give  ^ect  to  the  equity  of  the 
mortgagee,  by  holding  the  subsequent  purchaser  to  be  a 
trustee.  Upon  these  principles,  the  Court  of  Chancery  in 
England  has  always  relieved  a  prior  purchaser,  whose 
deed  has  not  been  registered,  against  a  subsequent  poreka* 
ser  with  notice. 

I  had  at  one  time  great  doubts,  whether  the  principle  of 
tliose  decisions  did  not  apply  to  the  case  of  a  /£»  pentknt* 
Lord  Hardwickb,  in  the  leading  case  of  Le  Neve  v.  Le 
Neve^  3  Atk.  646,  declared,  that  the  statutes  of  r^try  in 
England  (which,  as  to  the  matter  under  consideration,  are 
the  same  in  effect  as  our  statute,)  only  vested  the  legal  title 
in  the  subsequent  purchaser,  and  left  the  case  <<open  to 
all  equity;''  and,  in  that  case,  he  relieved  agaiost  a  sub- 
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sequent  purduiMry  upon  cansiruetitej  and  not  actual  181SS* 
notice,  the  notice  being  to  an  agent  of  the  purchaser.  A  ^^^^^^^ 
lis  pendens  has  always  been  spoken  of  in  the  English  Newm«i 
Court  of  Chancery,  as  a  constraetiye  notice  to  all  the 
world;  as  all  men  are  bound  and  presumed  to  take  notice 
of  the  proceedings  of  a  Court  of  Justice.  If  these  propo- 
sitions wore  miiyersaUy  true,  it  would  seem  to  foUow,  that 
a  lite  pendente  purchaser  was  a  purchaser  with  notice, 
and  woutd  take  the  property  subject  to  the  claims  of  the 
plaintiff  in  the  suit,  as  the  def^tdant  held  it  In  all  ques* 
ttons  of  fiusty  the  existence  of  the  matter  in  question  may 
be  proved  1^  direct  evidence,  or  by  the  proof  of  other 
h^s^  from  whieh  it  may  justly  be  inferred,  that  the  fact  in 
question  does  exist  A  fact  thus  proved  by  circumstantial 
evidence,  is  taken  to  exist  for  all  purposes,  as  if  it  were 
proved  by  direct  evidence.  I  cannot,  therefore,  feel  the 
force  of  the  observation  frequently  thrown  out  in  modem 
eases,  that  &  notice  ta  afi^t  a  subsequent  purehmer,  after 
an  unregistered  deeS,  must  be  actual^  and  «icb  as  to  affect 
his  consdence,  and  not  conatruetive.  A  notice,  proved 
by  ctreumstaaees  to  exist,  affects  the  conscience  of  the 
party  as  much  as  if  proved  by  direct  evidence.  In  all 
other  cases,  a  purchaser  of  a  legal  estate,  with  notice  of  a 
subsisting  equity,  is  bound  by  oonatruetive,  as  well  as  by 
aeiuiUj  notice;  and  thaif  because  his  conscience  is  afieeted, 
and  he  is  guilty  of  a  fraud.  Witfiout  fraud  on  his  part, 
his  l^;al  title  ought  to  prevaiL  I  see  no  reason  why  a 
diftreace  should  be  made,  between  the  case  of  a  purfiAMe- 
ser  after  an  unregistered  deed,  and  a  purchaser  of  a  legal 
title,  subject  to  any  other  equity,  as  to  the  proof  of  the 
netiee  which  ou^t  to  be  hdd  to  bind  them.  This  dis^ 
iinction  between  an  actual  and  constructive  notice,  in  the 
case  of  a  purchaser  after  an  unregistered  deed,  seems  to 
have  proceeded  from  a  doubt,  whether  the  rdief  given  in 
the  early  cases-t^KXi  tliat  sub|ect,  had  not  been  in  of^wr 
tion  to  the  spirit  and  policy,  as  well  as  the  letter,  of  the 
statutes  of  r^istry. 
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i823.  The  rule,  as  to  the  effect  of  »  /»  pendon»^  is  feunded  up- 
^December.  ^^  ^^  necesMty  of  such  a  rule,  to  giye  efieet  lo-the  pre- 
Newnutt  ceedings  of  Courts  of  Justice.  Without  it,  the  adiiuiu»- 
ChftMuui.  tration  of  justice  might,  in  all  cases,  be  frustrated  by  eue- 
cessive  alienations  of  the  property,  which  was  the  object  <A 
litigation,  pending  the  suit,  so  that  every  judgment  and 
decree  would  be  rendered  abortiye,  where  the  recovery  of 
specific  property  was  the  object  This  neoessily  is  so  ob^ 
vious,  that  there  was  no  occasion  to  rescMrt  to  the  praeomp- 
tion,  that  the  purchaser  really  had,  or  by  enquiry  might 
have  had,  notice  of  the  pendency  of  the  suit,  to  justify  the 
existence  of  the  rule.  In  fact,  it  a{^lied  in  cases  in  which 
there  was  a  physical  impossibility  that  the  purchaser  coidd 
know,  with  any  possible  diligence  on  his  part,  of  the  exis- 
tence of  the  suit,  unless  all  contracts  were  made  in  the  of- 
fice from  which  the  writ  issued,  and  on  the  last  moment  of 
the  day.  For,  at  common  law,  the  writ  was  pending  from 
the  first  moment  of  the  day  on  which  it  was  issued  and  bore 
teste;  and  a  purchaser,  on  or  after  that  day,  held  the  pro- 
perty subject  to  the  execution  upon  the  judgment  in  that  suit 
as  the  defendant  would  have  held  it,  if  no  alienation  had 
been  made.  The  Court  of  Chancery  adopted  the  rule,  in 
analogy  to  the  common  law;  but,  relaxed,  in  some  degree, 
the  severity  of  the  common  law.  For,  no  lis  pendens  ex- 
isted until  the  service  of  the  sttbpcena  and  bill  filed;  but, 
it  existed  from  the  service  of  the  stdpcenaf  although  the 
biU  were  not  filed  until  long  after;  so  that  a  purchaser, 
after  service  of  the  stdpcena  and  befqi«  the  bill  was  filed, 
would,  after  the  filing  of  the  bill,  be  deemed  to  be  a  Hie 
pendente  purchaser,  and  as  such,  be  bound  by  the  proceed* 
ings  in  the  suit,  although  the  sttipmna  gave  him  no  in- 
formatioa  as  to  the  subject  of  the  suit  A  etdpoena  might 
be  served  the  very  day  on  which  it  was  sued  out,  and  iheve 
is  an  instance  in  the  English  books  of  a  purchaser  who 
purchased  on  the  day  that  the  su6pcena  was  served,  with- 
out actual  notice,  and  who  lost  his  purchase  by  force  of  this 
rule  of  law.    This  principle^  however  necessary,  was  horsfe 
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in  ils  efibcts  upon  hona/Uk  purehasers,  and  was  confined  1823, 
in  its  <^pei%tfon  to  the  extent  of  ttie  policy  on  which  it  was  ■^^'«*'»»*«*- 
ibundedl;  that  id,  to  tiie  giving  ftiU  effect  to  the  judgment  Newmtn 
or  decree  which  might  he  rendered  in  the  suit  depending  ch,Lntn. 
at,  the  time  of  Uie  purchase.  As  a  proof  of  this,  if  the 
suit  was  not  prosecuted  wi^  efect,  as  if  a  suit  at  law  was 
diseontinued,  or  the  plaintiff  suffered  a  non-suit,  or  if  a  suit 
in  Cfaaaeery  was  dismissed  for  want  of  prosecution,  or  for 
any  other  cause  not  upon  the  merits,  or  if  at  law  or  in  Chan- 
eery  a  suit  abated;  although,  in  all  these  cases,  the  plain- 
tiff, or  his  proper  representative  might  bring  a  new  suit 
for  the  tune  cause,  he  must  make  the  one  who  purchased 
pending  the  former  suit,  a  party;  and,  in  this  new  suit, 
saeh  purchaser  would  not  foe  at  all  affected  by  the  penden* 
cy  of  the  former  suit,  at  the  time  of  his  purchase.  In  the 
case  of  an  abatement,  however,  the  original  suit  might  be 
continued  in  Chancery,  by  revivor,  or  at  law,  in  real  ac- 
tions, abated  by  the  death  of  a  party,  by  joumies  ac- 
eaunUy  and  the  purchaser  still  be  bound  by  the  final  judg- 
ment or  decn».  If  a  suit  be  bitMi^t  against  the  heir,  upon 
the  oMigation  of  his  ancestor  binding  his  heirs,  and  he  alie- 
nates the  land  descended,  pending  the  writ,  upon  a  judg- 
ment in  Aat  suit,  the  lands  in  the  hands  of  the  purchaser 
woaU  be  liable  to  be  extended,'  in  satisfaction  of  the  debt 
But,  if  that  suit  were  discontinued,  abated,  or  the  plaintiff 
saffiered  a  non-suit,  in  a  new  action  for  the  same  cause, 
the  purchaser  would  not  be  affected  by  the  pendency  of 
t^  former  suit  at  the  time  of  his  purchase;  and,  if  he 
eovM  be  readied  at  law,  in  equity  it  could  only  be,  upon 
pro6f  of  actual  notice  and  fraud.  If  a  lis  pendens  was  no^ 
tice  then,  as  a  notice  at  or  before  the  purdiase  would,  in 
oAer  eases,  bind  the  purchaser  in  any  suit  in  equity,  pro- 
secuted at  any  time  thereafter,  to  assert  the  right  of  whidt 
he  had  notice,  would  bind  the  purchaser,  so  ought  the  lis 
pendens  to  bind  him  in  any  subsequent  suit  prosecuted  for 
the  same  cause;  but  it  does  not  Again;  a  bill  of  dis- 
coveiy,  Of  to  pei^Mtuate  the  testimony  of  witnesses,  ou^t. 


1823.  if  ^  persons  were  bound  to  take  notice  of  what  is  going 
j}ecfmber,  q^  Jq  a  Court  of  Justice,  to  be  a  notice  to  all  the  world,  as 
^J^^)^  much  as  a  bill  for  rdief.  But,  these  are  decided  to  be  ne 
notice  to  any  purpose;  a  proof  that  the  rule,  as  to  the  rf- 
feet  oizUspendenSy  is  one  of  mere  poUcj,  confined  in  its 
operation  strictly  to  the  purposes  for  which  it  was  adopted; 
that  is,  to  give  effect  to  the  judgments  and  decrees -of 
Courts  of  Justice,  and  that  it  is  not  prcpefiy  a  notice  to 
any  purpose  whatsoever.  The  EngUsh  Ju^es  and  ele* 
mentary  writers  have  carelessly  called  it  a  notice,  because, 
in  one  single  case,  that  of  a  suit  prosecuted  to  decree  or 
judgment,  it  had  the  sanie  effect  upon  the  interests  of  the 
purchaser,  as  a  notice  had,  though  for  a  different  reiaon. 
But,  the  Courts  have  not,  in  any  case,  given  it  the  real 
force  and  effect  of  a  notice. 

I  think  that  the  statute  over-rules  this  principle  of  law, 
in  the  case  of  a  lite  pendente  purchaser,  afk^  an  nmecord- 
ed  mortgage.  The  decisions  in  the  cases  of  notice^  are 
according  to  the  policy  and  spirit  of  the  statutes;  since,  ia 
those  cases,  the  purchaser  has  the  very  benefit  which  the 
law  intended  to  provide  for  him,  and  he  is  chargeaMe  with 
mala  Jides,  in  attempting  to  acquire  that  to  which  he 
knows  another  has  a  just  right  He  cannot  complain,  that 
the  mortgagee  has  done  him  an  injury  by  his  default  in 
failing  to  record  his  mortgage,  as  the  law  requires.  But, 
if  the  purchaser  were  held  to  be  affected  by  the  pendency 
of  a  suit,  if  he  had  not  actual  notice,  he  would  suffer  an  in- 
jury by  the  default  of  the  mortgagee,  unless  it  were  held 
to  be  his  duty  to  enquire  if  any  suit  were  depending,  when 
he  had  no  reason  to  suspect  that  there  was  any  defect  in 
the  title.  I  think,  that  to  require  him  to  look  to  any 
other  source  of  information  than  that  which  the  statute  has 
provided  for  him,  would  be  contrary  to  the  sphit  and  poli- 
cy, and  l^ter  of  the  statute. 

It  fddlows,  that  the  decree  is  erroneous,  as  it  respects 
the  151  acres  conveyed  to  the  appellant  in  Septemb^, 
1797;  but,  as  to  the  513  acres,  which  the  i^pellant  states 
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in  his  answer  thatfie  purehased  in  1800,  he  is  not  protected  1823. 
by  the  statate.  He  admits,  that  he  came  into  the  possession  -O^*^*"***^- 
pendente  Ote.  He  does  not  deny  notice  of  the  mortgage,  Newman 
if  diat  fkct  be  material,  .upon  the  pleadings  in  this  cause; 
and  he  does  not  shew  that  he  was  a  purchaser,  and  that  a 
conveyance  was  made  to  him.  As  to  this,  then,  the  de*- 
eree  oaght  to  be  afiSrmed,  unless  the  other  objections  made 
at  the  bar  ought  to  preraiL  lliese  are,  that  the  suit  was 
not  so  instituted  as  to  attach  on  MoreAottse^s  title  under 
the  mortgage,,  he  not  being  a  party,  and  there  being  no 
eyidence  that  his  title  was  in  the  plaintiff  in  that  suit;  that 
a  Court  ai  Equity  has  no  jurisdiction,  as  the  plaintiff,  if  he 
has  a  right,  has  a  legal  remedy;  that  the  deed  under  which 
Ae  plaintiff  daims,  passed  no  title,  as  the  property  was 
then  in  the  adverse  possession  of  another;  aiid,  that  the 
rents  and  profits  should  be  ascertained  by  a  jury,  and  not 
by  a  commissioner. 

If  tiie  rule  be,  that  a  purchaser,  pending  the  suit,  is 
bound  by  the  decree  in  the  suit  as  the  defendant  is  bound, 
tben  it  is  too  late  now  to  urge  the  first  of  these  objections. 
It  might,  possibly,  have  been  urged  by  ^rmistead^  whilst 
the  suit  was  depending.  But,  failing  to  do  so,  he  was 
bound  by  the  decree,  wheth^  it  were  right  or  wrong.  I 
think,  however,  thaf  the  objection  could  not  have  been 
rd^ied  on  with  effect,  in  the  original  suit  The  power  of 
attorney,  by  aulhortsing  tito  attorney  to  dispose  of  the 
mortgage,  for  and  in  the  name  of  Morehoustj  authorised 
him  to  convey  the  legal  title,  and  that  was  the  effect  of 
the  deed  to  Simm^.  The  power  of  attorney  being  attested 
by  only  two  witnesses,  was  not,  for  that  cause,  defective. 
The  law  does  not  require  any  particular  form,  as  to  the  at* 
testation  of  a  power  of  atlmmey  to  convey  land:  as,  be- 
tween the  partteS)  such  a  power  nmy  be  proved  by  any  evi- 
dence, which  would  be  sufficient  to  prove  any  other  fact 
ia  a  Court  of  Justiee.  A  Court  of  Equity  always  has  ju- 
risdictktti  to  carry  into  e£fect  its  own  decrees.  In  this 
case^  abiUfinr  that  purpose  was  necessary;  aswell^  because 
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1893.  •nofher  party,  iu)t  appearing  as  a  party  oa  the  r^^ 
Ihctmkw.  become  interested,  as  on  account  of  the  deatli  <rf  Summ, 
ip"^^  The  decree  had  never  been  executed.  If  there  had  been 
""^  no  change  of  the  interest,  and  SifMM  had  lived,  the  decree 
■'  jtnight  have  been  executed,  and  Simms  let  into  possessiw 
by  the  ordinary  proceedings  in  the  Court  for  that  puipose. 
After  the  decree  was  so  executed,  if  SinrnM^  or  his  as- 
signee, had  been  ousted  or  disturbed,  he  or  his  assignee 
would  have  been  bound  to  proceed  at  law.  The  Court  of 
Chancery  was  not /u«c/w  officio^  until  the  decree  was 
executed  by  the  delivery  of  possession. 

I  do  not  think,  that  wfrmw/ead  could  hold  a  possession 
adverse  to  Morthoust  or  his  assignee,  and  consequently 
the  conveyances  of  Morekau^e  and  Simms  passed  the  ti- 
tle they  professed  to  pass,  unless  the  sale  to  Neumum 
varied  the  case;  but,  that  sale -being  made  pending  the 
suit,  Newmftn  could  no  more  hold  an  adversary  posses- 
sion, unless  he  had  taken  a  conveyance  without  notice, 
than  Jirmiatead  himself  could.  ^rmMead  was  a  tenant 
at  will,  and  so  was  Newman,  standing  in  his  pkce. 

The  account  of  rents  and  profits  might  as  well  be  taken 
by  a  commissioner,  as  ascertained  by  a  jury ;  and  the  former 
is  the  most  usual  course.* 

Judge  CoALTER.  I  am  of  i^inion,  that  the  Chanedlor 
erred  in  his  decree,  in  directing  the  q^llant  to  deliver 
possession  of  the  tract  of  151  acres,  conveyed  by  fFUiuan 

•  Tke  following  were  Uie  «ik9  refiured  to  hj  Judge  GRBKir»  in  the  eontte 
of  hi*  opiniQii  t  Jharbaim  t.  iEiH^if.  1  Vera.  dl8s  PmmiY.  l^iUtm^lUA. 
£86  ;  15  Vin.  Abr.  198,  pi.  8 ;  Birch  ▼.  Wade,  Vet.  &  Beam.  dOO  i  Murray 
T.  BaMffw,  1  Jahnf .  Ch.  Cat.  { littleberry^t  Case,  5  Uep.  476 ;  Cro.  James,  340 1 
fi  Bq.  Ga.  Abr.  48S|  lb.  685  |  S  Ves.  485;  1  Eq.  Ca.  Abr.  358  i  Bennett. 
Baichehr,  X  Yea.  jon.  64 1  Baberffham  ▼.  Vineentf  VM^  68|  S  Atk.  MSt 
Shannon  ▼.  Braditreet,  1  Soh.  and  Lefr.  66 ;  Brace  y.  Duckme  <f  Marib9* 
r»Hy*,«P.  W.49r;  2  VeotSSr;  Brotherton  v.  Bait,  S  Vem.  574}  2  Eq. 
Ca.  Abr.SMi  Bae.  Abr.  tit  ?Vou<f, letter  C  ;  Gocch^e  Com^  5  Co.  Rep.  80; 
1  FoBb.  Bq.  S79;  CviU  y.  I^en^  6  Vei.  745  $  Eknde  y,  Earie/Simthmm, 
16  Ves.  419 ;  WyaU  ▼.  BarweU,  19  Ves.  439. 
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Armiatmd  to  h\m^  on  the  llth  of  September,  1797,  bj    nss^ 
the  deed  of  leise  and  release  in  the  record,  o^  that  date. 

The  bill  claims  to  set  op  a  mortgage,  executed  hj  the 
aforesaid  WUliam  Armwttadj  of  anterior  date  to  the 
abore  conveyance;  but  which  was  never  recorded,  purely 
on  the  ground,  that  at  the  time  of  the  purdiase  by  the  ap- 
pellant, there  was  a  suit  pending  to  foreclose  the  mortgage. 

If  the  act  of  Assembly  in  r^ard  to  mortgages  not  re- 
corded, and  which  was  in  force  at  the  time  this  bill  wm 
filed,  is  to  be  construed  in  connection  with  the  previous 
clause  in  relation  to  oth^  conveyances,  so  as  to  transpose 
the  words  from  the  one  to  the  other,  in  relation  to  notice, 
ind  thus  to  make  the  law  precisely  what  it  now  is,  under 
the  act  (rf*  1619;  let  us  enquire  how  the  appellee  would 
have  stood  in  a  Court  of  Law,  on  a  c^iecial  verdict,  inding 
simply  the  mor^;age  and  subsequent  convejra&ce,  and  a 
suit  pending  to  foreclose  the  mortgage  at  the  time  of  t)i6 
oonveyanoe  ? 

The  case  for  him  would  rest  on  an  unrecorded  mortgage 
against  a  subsequent  conveyance,  apd  which  is  expr^sfy 
ttoolared  by  the  act  to  be  void  as  to  such  subsequent  pur- 
^^aser,  not  having  notice  thereof.  What  sort  of  notice  ? 
Undoubtedly,  suc^  as  would  aflS^  the  consdoiee  of  the 
purchaser;  otherwise,  the  act  would  be  no  safeguard  to 
the  innocent,  as  it  was  intended  to  be.  A  mere  Us  pen- 
dens is  not  such  notice  as  that  This  has  been  decided,  as 
will  be  seen  in  a  case  mentioned  in  a  note  to  the  ease  of 
LeNeve  v.  Le  Neve;  and,  also,  as  I  am  told,  in  a  late  case 
which  I  have  not  examined,  r^)orted  in  19  Vesey.  A 
Court  of  Law  could  not  substitute  any  odier  kind  of  no* 
tice  for  that  contemplated  by  the  act  But,  if  the  party 
has  ground  for  coming  into  equity,  that  Court,  too^  I  pre- 
sume, must  follow  the  law.  * 

But  if,  previous  to  the  act  of  1819,  the  mortgagee  of  an 
unrecorded  mortgage  stood,  as  against  a  subsequent  purcha- 
ser, as  he  did  in  England  xxtAet  tiie  r^^istry  acts^  (and  I 
incline  to  think  he  did,)  then  his  only  remedy  was  in 
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1823.  ecpiity ;  and  there  he  can  only  prevail  on  the  ground  of 
J^ecemhdt,  fraud,  OP  such  notice  as  would  affect  Hie  conscience  of  the 
^J^^lCIo  purchaser,  and  which  was,  therefore,  considered  a  fraud; 
and  it  has  been  decided  as  aforesaid,  and,  I  think,  correctly^ 
that  a  mere  Us  pendens  did  not  affect  the  conscienee. 

Suppose,  in  this  case,  the  appellant  had  not  denied  no- 
tice, no  charge  of  notice  being  in  the  bill,  but  had  simply 
answered,  that  he  had  purchased  for  value,  and  got  his 
deed,  exhibiting  it  with  his  answer,  and  had  demurred  to 
the  residue  of  the  bilL  Could  the  appellee  have  sueoeed- 
ed  ?  I  apprehend  not  Or,  would  not  such  an  answer 
have  been  a  full  response  to  the  bHl,  no  fraud  or  notioe  be- 
ing oharged,  and  sufficient  of  itself  to  defeat  the  daim  of 
the  appellee  ?  I  am  much  inclined  to  think  it  would;  and, 
tberefMre,  had  the  affiant  exhibited  a  deed  from  fFU- 
Ham  Jirmistead  to  John  B.  •Armisteadj  and  from  the 
latter  to  him  for  the  513  acres  mentioned  in^e  argument, 
although  there  is  no  denial  of  notiee  as  to  it,  I  should,  as  at 
present  advised,  have  thought  that  the  appellee  could  not 
have  recovered  that  tract,  without  amending  bis  bill,  and 
putting  the  &ct  of  notiee  or  fraud  in  ismie ;  so  as  to  give  the 
appellant  an  opportunity  of  answering  thereto.  It  is, 
however,  not  necessary  to  decide  this  point,  because  the 
appellant  does  not  shew  himsdf  to  be  a  subsequent  ptnrw 
diaser  oi  that  tract,  and  it  is  only  against  such  tiiat  the 
mortgage  is  void. 

Whether,  as  this  is  an  inta*locutiiry  decree,  he  may  here- 
after be  permitted  to  file  those  documents,  if  they  exist, 
is  not  for  me  to  know  or  anticipate.  On  the  record,  now 
before  the  Court,  the  decree  must  be  reversed  as  to  the  151 
acres,  and  affirmed  as  to  the  residue. 

Judge  Bbookx,  concurred ;  and  a  decree  was  entered 
conformable  to  the  foregoing  principles.* 

« 

*  Judge  Cabiu  abteat  firom  flMllipotition. 
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Douglass  v.  McChesmrt.  1883. 


A  tMk  undentandiog  between  bonrower  and  len<ler»  foonded  on  a  known  prae- 
tioe  of  the  Utter,  to  lend  money  at  legal  interest,  if  the  borrower  purchased 
of  Mm  a  Koiw,  «t  an  iiiv«aaoiiable  |iri«e.  Is  a  ihift  10  eTMlo  the  alstitte  aga^ 

vanry. 
Where  a  Court  of  Chanaery  haa  doobts,  whether  the  sale  of  the  horse  or  other 
property,  is  really  btended  as  a  shift  to  evade  the  sutute  against  usnry,  it 
oo^  to  difeot  an  mmt  to  be  tried  npon  ti^Mi  vaevtestinonjy  if  to  be  had. 

lliis  was  »  «nseal  from  the  Staunton  Ohane«iy  Court 
Tbe  €«se  was  this: 

Dougkim  borrowed  0500  of  MsChesney.  •  About  the 
same  time  McChesne^  sold  him  a  horse  at  0400,  and  took 
a  deed  o£  trust  on  real  and  personal  estate  to  secure  botii 
debts.  As  soon  as  the  money  became  due,  McCkesney 
advertised  the  property  for  sale. 

Douglass  th^*eupon  filed  a  bill  of  injunction,  stating, 
that  in  oonsequence  of  being  presaed  for  money,  he  appli- 
ed to  McChesney  for  a  loan  of  0500;  that  MeChesney  re- 
plied, that  it  was  his  practice,  whenever  he  lent  money,  al- 
ways to  selt  a  horse;  that  the  complainant  expressed  his 
willingness  to  take  a  horse,  but  McChesneg  did  not  then 
shew  him  one,  nor  say  any  thmg  about  the  price;  that 
some  time  afterwards,  the  complainant  went,  by  appoint- 
ment, to  the  house  of  McChtsney^  when  the  latter  shewed 
him  a  horse,  for  which  he  asked  the  price  of  0400,  saying 
at  the  same  time,  that  he  had  sold  a  horse  to  one  of  the 
complainant's  neighbours,  at  the  same  price;  that  this 
neighbour,  the  complainant  belieye^  was  David  Cun- 
mnghamy  to  whom  MtChesney  had  lent  money  at  the 
time  of  selling  him  the  horse;  ^at  although  the  comptain- 
ant  had  no  objection  to  purchase  a  good  work-horse  at  a 
Uir  price,  he  at  once  perceived  that  the  horse  offered  him 
was  not  worth  any  thing  like  the  sum  of  0400,  and  that 
his  value  did  not  exceed  from  80  to  0100,  which  must 
have  been  known  to  MeChesney,  who  is  a  good  judge  of 
such  proper^;  that  the  complainant,  urged  by  his  neces- 
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1823.    sitiesy  and  knowing  that  there  was  no  chance  of  getting  the 
•'*******<^-  0500  from  McChesney,  without  giving  him  his  own*  price 
D^jQgi^    for  the  horse,  was  compelled  to  assent  to  this  oppressire 
MeChet-  condition;  that  McChesney  required  a  deed  of  trust  on  the 
n«r      complainant's  (arm,  containing  142  acres,  with  considera- 
ble improvements,  to  secure  both  the  |I500  and  0400  afore- 
said; that  afterwards,  McChesney  required  the  complainant 
to  include  in  the  deed  of  trust,  sundry  slaves;  to  all  which, 
the  complainant,  impelled  by  the  same  necessity,  consent- 
ed, and  the  deed  was  aooordtn^y  executed,  as  McCktaney 
wished;  that  McChesney  also  took  two  boncfe  for  the  two 
sums  above-mentioned,  payable  twelve  months  after  date, 
and  the  bond  for  0600  bearing  interest  from  its  date;  that, 
on  the  very  day  that  the  time  limited  in  the  trust  deed 
expired,  McCheeney  applied  for  the  money,  and,  the  com- 
plainant not  being  able  to  make  payment,  he  advertised 
the  property.     He  therefore  ]tfayed,  that  the  sale  might 
be  injoined,  and  that  McChesney  and  darkey  (the  tnxso 
tee,)  might  be  made  defendants  to  the  bilL 
The  injunction  was  granted. 

The  answer  of  McChe&ney  denied  all  the  material  al- 
legations of  the  bill.  He  admitted,  that  he  lent  0500  to 
the  complainant,  and  sold  him  a  horse  for  0400,  and  that 
the  latter  executed  a  deed  of  trust  to  cover  both  sums;  hot 
denied,  that  there  was  any  kind  <rf  usury  in  the  transaction, 
and  afGirmed,  that  the  sale  of  the  horse  and  the  loan  of  mo- 
ney were  not  connected  in  any  manner  whatev^;  that  tte 
proposition  for  the  sale  of  the  horse  came  from  the  com- 
plainant hiinself;  that  the  complainant  came  by  appoint- 
ment to  the  defendant's  house,  saw  the  horse,  and  gave  his 
bond  for  0400,  on  twelve  months  credit,  with  a  deed  of 
trust  to  secure  the  payment;  that  before  the  deed  was  exe- 
cuted, (but  aftser  the  horse  had  been  delivered  and  the  note 
aforesaid  given,)  the  complainant  proposed  to  borrow  of 
the  defendant  0500,  promising  to  include  this  sum  also,  in 
the  deed  of  trust,  and  to  add  three  skves  to  the  real  pro*- 
perty,  to  be  conveyed  by  the  deed;  that  nothing  was  said 
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about  the  iatoirest;  \mt,  the  defendiaiit  tookit  for  granted,  1803. 
^tbat  the  loan  was  to  be  at  lawful  mteroai  from  the  dale^ 
and  with  this  uadetstanding  he  agreed  to  lend  the  e(Mn«- 
plainant  the  sum  of  $  500 ;  that  accordingly  the  money  was 
actually  lent,  and  a  deed  of  trust  executed  to  secure  both 
debts;  that  nothing  was  said  by  either  party,  during  the 
negociation  for  the  borae,  about  the  loan  of  money,  nor 
was  any  thing  said  on  that  subject,  until  after  the  sale  of 
the  horse  was,cony)Iete»  the  bond  for  the  purchase  mo* 
ney  ezBcjited,.  and  the  ho^^  delivered^  that  the  horse  was 
a  very  fine  horse,  about  five  years  old;  that  the  reason  why 
he.  so  promptly  advertised,  the  prqpei^  was^  that  he  was 
induced  to  believe^  from  the  cooduet  of  the  complainaot* 
that  he  did^not  mean  to  pay  the.  debt 

Sundry  depQaiM<Hi3  were  takmi^  which  prove  nothing 
material  to  the  present  cQuUroversy,  except  that  the  hone 
was  not  worth  more  Hum  eighty  or  one  huudred  dollars 
cash^  and  that  it  was  reported  to  be  MaCAesmey^s  practical 
when  he  lent  monc^,  to  sell  a  boiiie  ^t.an  exorbitant  price, 
to  cover  an  usuriinis  gain;  but,  there  was  no  evidence  to 
prove,  that  in  this,  particular  transaotion  the  loan  was  con* 
nested  with  the  sale,  althou^  some  of  the  witnesses  give 
it  as  their  cptnian,  that  the  two  contraots  were  so  con* 
nef^ted. 

The  Chaxicellor^  on  mo^on»  dissolved  the  iqjunctionf 
and  the  complainant  appes^  to  this  Court 

Sitmardy  for  the  appellant,  made  two  points: 

!•  That  the  evidence,  by  lair  deduction,  proves  the  case 
as  it  is  stated  in  the  bill,  and  that  usury,  the  most  gross, 
was  practised  by  McChamtty.  Even^  if  usury  is  not  estab* 
lished,  the  .exorbitancy  of  the  contract  for  the  sale  of  the 
horse,  proves  a  degree  of  qipresaion  which  ought  to  be  re- 
lieved against  in  a  Court  of  JEquity.  The  case  of  Cole^  v. 
GUbdumf  3  P.  WiU.  mo^  is  an  aulthority  for  this  princi- 
ple. 
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£•  That  the  Court  of  Chmnceiy  ought,  at  least,  to  hwe 
directed  an  iaiue,  to  try  whether  the  aak  of  the  horse  was 
intended  as  a  shift  to  erade  the  statute  against  usury. 

Jokfuon,  for  the  a{^>ellee. 

The  bill  is  unsupported  by  the  evidence,  while  the  an- 
swer denies  every  charge.  It  must,  therefore,  be  consi- 
dered as  true,  there  being  no  testimony  to  contradict  it 
The  witnesses  do  not  even  identify  tiie  horse.  It  is  of  no 
importance,  that  the  two  bonds,  (which  are  of  different 
dates,)  are  covered  by  the  same  security.  The  solemn 
affirmation  of  the  defendant,  on  oath,  that  they  are  totally 
distinct,  must  prevail  over  the  assertions  of  the  plaintiff  in 
his  bill,  unsupported  by  evidence.  In  Oreenhow  v.  Har^ 
risy  6  Munf.  448,  Judge  Sodne  declares,  that  Courts  of 
Justice  ought  only  to  be  governed  by  judicial  proqff  and 
not  by  their  private  opinions. 

An  issue  is  only  proper,  where  there  is  etmJlicHng 
enidence^  not  to  enable  a  party  to  look  for  further  evi- 
dence. Here,  there  is  no  conffiet  in  the  testimony.  All 
that  can  be  said  is,  that  there  is  an  absence  of  evidence  to 
support  the  plaintiff's  claim. 

As  to  the  exorbitancy  in  the  price  of  the  horse,  that 
alone  is  never  held  sufficient  to  set  aside  a  contract,  unless 
some  fraud  or  undue  means  are  used  to  draw  a  party  into 
the  contract     Sugd.  192. 

December  10.  Judge  Broocb,  delivered  the  opinion  of 
the  Court 

The  Court  is  of  opinion,  that  a  tacit  understanding  be- 
tween  the  parties,  founded  on  a  known  practice  of  the  ap- 
pell^,  to  lend  money  at  legal  interest,  if  the  borrower  pur- 
Chased  of  him  a  horse,  at  an  unreasonable  price,  would  be 
a  shai  to  evade  the  statute  against  usury.  Whether  the 
tran«iction  under  the  consideration  of  the  Court,  was  of 
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that  character  or  not,  the  Court  is  not  entirely  satisfied  by  1828. 
the  testimony  in  the  record;  and,  is  of  opinion,  that  an  op- 
portunity ought  to  be  iJbvded  the  appellant,  (of  which  he  has 
been  deprived  by  executing  the  deed  of  trust,)  to  submit 
the  facts  alledged'in  his  bill,  to  a  jury,  who  will  be  more 
competent  to  decide  them  on  the  viva  voce  testimony  of 
the  witnesses,  (if  to  be  had,)  than  the  Chancdlor  or  this 
Court,  on  the  depositions  in  the  cause,  and  that  the  said 
decree-  is  erroneous;  therefore,  it  is  decreed  and  prdel^, 
that  the  same  be  reyersed  and  annulled,  &c  And  it  is 
ordered^  that  the  cause  be  remanded  to  the  said  Court  of . 
Chancery,  with  directions  to  that  Court  to  have  ai>  issue 
made  up  and  tried,  to  ascertain  the  value  of  the  bone  at  the 
time  of  the  sale  of  the  same  to  the  appellant;  whether  he 
was  or  was  not  influenced  in  agreeing  to  give  the  price 
of  {bar  hundred  dollars  for  said  horse,  by  the  expectation 
of  a  loan  of  money;  and.  whether  the  purchase  of  the  horse 
at  that  price,  was  or  was  not,  an  inducement  to  the  appeL- 
lee  to  lend  the  five  hundred  dollars  to  the  appellant,  at  le* 
gal  interest;  and  that  the  cause  be  further  jHroceeded  in, 
according  to  the  principles  of  this  decree. 


Vol.  n.  15 
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1823.  Lrwis^s  Administrator  v.  Wyatt. 

Xkcember, 

A- sheriff  levies  a  ,/Sm  yaoia«  upon  property  in  possession  of  the  defendant. 
An  action  of  trespass  is  then  brought  against  the  sheriff,  by  the  exeeuiors  of 
the  defendants  tesutor,  on  the  ground,  thst  the  legal  title  to  the  proper^ 
is  in  them,  and  not  hi  the  defendant,  as  they  held  the  property  under  the 
will  of  their  testator,  and  had  never  given  their  assent  to  the  legacy  to  the 
defendant,  who  was  residuary  legatee  of  their  testator.  The  jury  give  vin- 
dictive damages  against  the  sheriff.  In  such  case,  a  Court  ofEquity  will  injom 
the  judl^ent  m  trespass,  if  it  appears  that  the  ekeeotort  Of  the  testator  hud 
only  a  legal  title,  wfthoot  any  beneficial  interest  in  the  property,  the  debts 
and  legacies  of  their  testator  haying  been  all  paid.  It  would  be  against  con* 
science,  that  the  debtor  should  pay  his  debt,  and  at  the  same  time  recover 
damages  against  his  creditor,  on  the  dlstinetion,  that  he  held  only  llie  d^pi^- 
dai  interest^  and  not  the  %«/  title,  to  tiie  property  taken  in  exeeotion. 

John  ElKs  and  Marj/  his  wife,  having  obtained  a  dee'ee 
in  Chancery  against  John  LewiSy  ^cecntor  of  Warner 
LewtSy  the  ytiunger,  and  others,  for  the  sum  of  726/.  dt. 
with  interest  at  the  rate  of  5  per  cent,  on  6991  3*.  7rf. 
from  the  1st  of  Jannary,  1801,  sued  out  a  writof  ^Sert 
fctcim  to  enforce  the  decree.  The  said  execution  was  put 
into  the  hands  of  a  certain  Santuel  ^nderson^  deputy  of 
Peter  fVyattj  sheriff  of  the  county  of  Olottcester,  The 
said  Anderson  levied  the  execution  upon  sundry  slaves^ 
and  other  personal  property,  found  at  Warner  Hally  the 
place  of  residence  of  the  said  Warner  Lewis,  the  younger, 
during  his  life ;  all  which  property  was  then  in  the  posses- 
sion of  the  said  John  Leuns,  his  executor.  The  proper- 
ty, thus  taken,  was  duly  advertised  according  to  law. 
When  the  day  of  sale  arrived,  and  the  said  Anderson  was 
about  to  sell  the  same,  he  was  forbidden  to  do  so,  by  PAt- 
lip  L.  OrymeSy  and  others,  surviving  executors  of  War^ 
ner  Lewis,  the  elder,  deceased,  the  fether  of  the  said 
Warner  Lewis,  the  younger,  deceased.  The  executors 
of  the  elder  Warrher  Letvis  claimed  the  said  property,  as 
being  part  of  the  estate  of  their  testator,  and  belonging  to 
them,  as  executors ;  they  never  having  divested  themselves 
of  tiieir  rights,  by  any  assent  or  surrender  of  the  property. 
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In  consequence  of  this  interference,  the  sale  was  stopped,  1823. 
until  John  Ellis  executed  a  bond  of  indemnification  to  ^^*^^^^* 
Peter  Wyattj  the  high  sheri£  The  ^iL  Anderson  then 
proceeded  with  the  sale,  and  completed  it  Soon  after,  an 
action  of  trespass  was  instituted  by  Philip  L.  ChrymeSj 
and  others,  surviving  executors  of  the  said  Warner  Letvis, 
the  elder,  against  Peter  Wyatt^  for  the  seizure  and  sale 
aforesaid;  and  a  verdict  was  obtained  for  j8 5,000.  The 
defendant  then  moved  for  a  new  trial,  but  the  motion  was 
over-ruled,  and  judgment  rendered  for  the  amount  of  the 
verdict 

Peter  Wyatt  and  John  Ellis,  filed  a  bill  in  the  Chan- 
cery Court  of  Williamsburg^  praying  an  injunction  to  the 
said  judgment,  stating  the  foregoing  facts,  and  urging  rea- 
sons why  the  said  verdict  ought  not  to  be  permitted  to 
stand.  These  reasons,  are:  Ist  That  the  suit  occupied 
the  whole  day,  and  until  a  late  hour  in  the  evening,  when 
the  jurors  became  impatient,  and  anxious  about  their  horses^ 
which  were  tied  in  difiensnt  places  about  the  court-house: 
that,  under  this  influence,  they  determined  to  render  a 
verdict  for  any  sum  that  might  be  named,  and,  therefore, 
agreed  to  the  enormous  verdict  which  was  rendered. 
«d.  That,  Warner  Lewis,  the  younger,  was  residifary  le- 
gatee of  his  father,  and,  therefore,  entitled  to  this  property, 
if  no  debts  of  his  Caither  required  its  use.  In  that  case,  the 
executors  of  Warner  Lewis,  the  el^er,  would  only  have 
the  legal  estate,  while  Warner  Lewis,  the  youngpr,  would 
be  entitled  to  the  usufructuary  interest  In  that  case,  it 
would  be  the  duty  of  the  executors  of  Wqmer  Lewis^  the 
elder,  to  deliver  up  to  Warner  Lewis,  the  younger,  the 
legfil  as  well  as  the  equitable  interest  in  the  property;  and 
^  Court  of  Equity,  considering  that  as  done  which  ought 
to  be  done,  will  treat  the  case  as  if  the  whole  estate,  legal 
and  equitable,  was  actually  transferred  to  Warner  Lewis, 
the  younger.  To  prove  that  thi&  property  was  not  neces-  t 
sary  to  pay  debts,  they  referred  to  the  will  of  Warner 
Lewis,  the  elder,  by  which  it  appears,  that  the  te^tor 
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1823.    ^«^  provided  specific  funds  for  the  payment  of  his  own 
Ihcember.  and  his  father's  debts,  which  he  considered  more  than  suf- 
ficient to  discharge  them,  and  were  in  fact  abundant  to  sa- 
tisfy evefy  claim  against  the  said   Wwrnxr  LewiSj  the 
elder.     To  prove  this,  they  refer  to  the  report  of  the  com- 
missioner, in  the  suit  of  ElUs  and  wife  v.   Chymes  and 
others.  By  that  report,  it  will  appear,  that  the  executors  of 
JVamer  Lewis j  the  elder,  actually  collected  from  the  funds 
set  apart  by  their  testator,  for  the  payment  of  his  debts,  the 
sum  of  7,927/.  2*.  10},  and  only  disbursed  of  that  sum,  in 
paying  these  debts,  the  sum  of  5,744/.  \Ss.  84;  leaving  a 
balance  in  the  hands  of  the  executors,  of  2,182/.  7*.  2*. 
Warner  Leuns,  the  elder,  died  in  1792.     This  report  was 
made  in  1807,  fifteen  years  after  his  executors  had  had  the 
management  of  his  estate.      Consequently,  it  is  fair  to  in- 
fer, that  when  this  report  was  made  up,' there  were  no  re- 
maining debts  of  the  testator  then  unpaid.     This  being 
the  case,  it  was  the  duty  of  the  executors  to  have  given  up 
these  subjects  absolutely  to  the  legatee,  Warner  Lewis, 
the  younger,  or  to  John  Lewis,  his  executor.     If  this  had 
been  done,  there  would  have  been  no  doubt  of  the  right  of 
the  complainant  Wyatt,  to  levy  the  execution  in  his  hands, 
upon  the  estate  of  Warner  Lewis,  the  younger,  or  his 
executor.     This  view  of  the  subject  derives  confirmation 
firom  the  circumstance,  that  the  executors  are  shewn  to 
have  assented  to  the  legacy  given  by  Warner  Lewis,  the 
elder,  to  his  son  Warner,  on  the  15th  of  February,  1792, 
immediately  after  the  death  of  Warner  Lewis,  the  elder, 
and  took  from  him  a  refunding  bond,  without  any  surety. 
This  property,  Warner  Lewis,  the  younger,  retained  in 
his  hands,  without  any  control  of  the  executors,  until  the 
4th  day  of  October,  1797,  when,  having  become  involved 
himself,  a  pretended  bill  of  sale  of  that  date,  conveying 
the  property  to  them  again,  was  executed  by  him.     Tliis 
bill  of  sale  they  never  thought  it  worth  while  to  re- 
cord ;  but,  permitted  Warner  Lewis,  the  younger,  to  re- 
tain the  property  thereby  pretended  to  be  conveyed^  as 
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^long  as  he  lived,  and  even  to  convey  it  in  trust,  fof  the  1833. 
purpose  of  securing  certain  debts  of  his  own,  and  to  be-  ^^^*^»»»»*«'' 
queath  it  by  his  will ;  and,  after  his  death,  they  suffered 
John  Lewis  J  his  executor,  to  retain  possession  of  it,  never 
pretending  to  set  up  any  adversary  title  of  theirs,  until  a 
part  of  it  was  taken  under  the  execution  before-mentioned. 
For  these  and  other  reasons,  the  complainants  prayed,  that 
Mann  Page,  the  sole  surviving  executor  of  Warner 
Ijewis,  the  elder,  deceased,  might  be  made  defendant; 
and  that  the  judgment  before-mentioned,  for  |l  5,000, 
might  be  perpetually  injoined,  &c. 

Annexed  to  the  bill,  is  the  record  of  the  action  of  tres- 
pass, with  the  verdict  as  above  stated,  and  the  bond  of  in- 
demnification given  to  the  executors  of  Warner  Letvis, 
the  elder,  in  the  penalty  of  £  10,000,  in  consideration  of 
the  said  Warner  LewiSy  the  younger,  being  permitted  to 
hold  and  possess  the  slaves,  furniture,  and  personal  estate, 
of  Warner  LewiSj  the  elder,  deceased.  This  bond  is  da- 
ted on  the  15th  of  February,  179i^,  and  is  without  any 
surety. 

Also,  the  paper  termed  the  Mil  of  sale,  dated  the  4th 
of  October,  1797,  executed  by  Warner  Leurisy  the  youn- 
ger, under  his  seal,  witnessing,  that  the  said  property  is 
considered  by  him  as  held  in  trust  for  the  use,  and  liable  to 
the  disposal  of  his  father's  executors,  or  the  survivor  of 
them,  and  that  he  has  no  title,  interest  or  estate,  in  the  said 
property,  so  as  in  any  manner  to  dispose  of  it,  without  the 
license  or  assent  of  the  said  executors.  "It  is  to  be  un- 
derstood, nevertheless,  that  this  instrument  is  not  intended 
to  invalidate,  or  alter  the  validity  or  condition  of  the  above- 
mentioned  bond.'* 

The  report  of  the  commissioner,  mentioned  in  the  bill, 
in  the  suit  of  Ellis  and  wife  v.  Chymes  and  others. 

The  affidavits  of  six  of  the  jurymen  who  tried  the  action 
of  trespass,  supporting  the  allegations  of  the  bill,  respecting 
the  manner  in  which  the  verdict  came  to  be  rendered. 

The  Chancellor  granted  the  injunction. 
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1823.'        Mann  Page  answered  the  biH,  and  stated,  that  the  trial 
December,  ^^  |^^  ^^  ^  ^^^^  ^^^^  ^^^  ^^  Hiotion  for  a  new  trial  over- 

ruled,  after  a  full  and  fair  argument  at  the  bar,  and  a  ma- 
ture consideration  by  the  Court;  that  the  defendant  ap- 
pealed from  this  judgment,  but  the  appeals  were  never 
prosecuted;  that  on  the  motion  for  a  new  trial,  the  defen- 
dant did  hot  bring  forward  any  of  the  jurors  to  establish 
the  facts  stated  in  the  bill,  that  the  sale  was  unfairly  con- 
ducted; that  the  property  seized  was  the  property  of-  the 
executors  of  Warntr  Lewis^  the  elder,  and  a  most  atro- 
cious trespass  was  committed  in  taking  it;  that  the  jury 
did  not  give  vindictive  damages,  as  stated  in  the  biU,  but 
for  the  actual  value  of  the  property,  according  to  the  fair- 
est estimate  they  could  make;  that  it  is  true,  a  refunding 
bond  was  taken  by  Burwell  Starke,  one  of  the  executors  of 
Warner  Lewis,  the  elder,  without  security;  but,  it  is  al- 
so true,  that  Warner  Lewis,  the  younger,  afterwards  sur- 
rendered the  said  property  to  Philip  L.  Grytnes,  one  of 
the  executors  of  Warner  Leiois,  senr.,  and  it  was  deliver- 
ed by  the  said  Grymes  to  George  Catlett,  as  his  agent, 
and  the  instrument,  called  in  the  bill  a  pretended  bill  of 
sale,  was  executed  by  the  said  Warner,  the  younger,  on 
the  actual  delivery  of  the  property,  as  above  stated;  that 
the  younger  Warner  Lewis  explicitly  admitted  the  title 
of  his  father's  executors,  by  a  deed  of  trust  executed  by 
him,  and  recorded  in  the  Greneral  Court;  that  he  does  not 
believe  the  statements  of  the  plaintiffs,  that  vast  sums  re- 
mained in  the  hands  of  the  executors,  to  pay  the  debts  of 
their  testator;  and  as  to  the  accounts  made  up  by  the  com- 
missioner, they  were  ex  parte  as  to  himself,  and  he  be- 
lieves them  to  be  so  as  to  the  other  executors;  that  Ellis 
was  not  ignorant  of  the  existence  of  the  bill  of  sale  afore- 
said, as  the  defendant  had  shewn  it  to  him,  and  he  read  it 
some  days  before  the  sale;  and  that  the  sale  was  forbidden 
by  the  defendant 

The  suit  having  abated  by  the  death  of  Mann  Page^ 
the  defendant,  it  was  revived  against  John  Lewis^  admin- 
istrator de  bonis  non  of  Warner  Leuns,  the  elder. 
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It  also  abated  as  to  John  ElliSj  by  his  <)eath.  1823. 

The  cause  being  removed  to  the  Richmond  Chancery  J^^ccmber. 
Court,  the  Chancellor  decreed,  that  the  injunction  should    Lewis's 
be  made  perpetual.  ***™**'' 

The  defendant  appealed  to  this  Court  Wy«tt. 

Nicholas  and  Leighy-foT  the  appellant 

Wickhamy  for  the  appellee. 

December  12.  Judge  Brooks,  delivered  the  opinion  of 
the  Coiul: 

The  Court  being  satisfied,  that  the  beneficial  interest  in 
the  property  on  which  the  execution  was  levied,  was  in 
Warner  Lewisy  the  younger,  as  residuary  legatee,  though 
the  naked  legal  estate  may  have  been  in  the  executors  of 
Warner  Lewis,  the  elder,  by  virtue  of  the  bill  of  sale,  ad 
to  which,  after  the  judgment  at  law,  the  Court  does  not 
mean  to  decide;  and,  being  also  satisfied  by  the  pleadings 
and  proofs  in  the  cause,  that  nothing  was  due  by  the  estate 
of  Warner  Lewis,  the  elder,  on  account  of  debts  or  lega- 
cies, ^rhen  the  execution  was  levied;  and  that  the  dama* 
ges  found  by  the  jury  in  the  action  of  trespass,  enured  to 
the  benefit  of  Warner  Lewisy  the  younger;  is  of  opinion, 
that  it  would  be  against  conscienoe  to  permit  the  debtor  to 
pay  his  debt,  and  at  the  same  time,  recover  damages 
against  his  creditor,  on  the  distinction,  (as  to  which  there 
was  some  doubt,)  that  he  held  a  beneficial  interest  only, 
and  not  a  legal  title  in  the  property  on  which  the  execu* 
tion,  in  behalf  of  his  creditor,  was  levied.  In  coming  to 
this  conclusion,  the  Court  deems  it  unnecessary  to  decide 
on  the  alledged  misbehaviour  of  the  jury,  and  for  the  rea- 
sons stated,  is  of  opkuon  to  affirm  the  decree.* 

*  Judge  Cabill  absent  from  indisposition. 
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1823.   Evans  and  Wife,  &c  v.  Ejngsberbt  and  Wife. 

Where  land  U  oot  eonveited  out  and  out,  and  at  all  efente,  into  iMp«ft»ml  ea- 
tate,  but  on  the  oontnuy,  iti  oonvenion  depends  on  a  eondUioD,  it  wall  not 
be  eonsidered  in  eqoitj  at  peraonal  estate. 

Bof^  when  a  valid  sale  is  made,  and  not  till  then,  the  surplus  proceeds  of  sale 
(after  pajing  the  debts  ehai*g^  upon  the  estste,}  would  be  perseoal  proper- 
ty, belongbg  to  the  person  then  entitled  to  redeem,  and  transmissible  to  hii 
personal  representative. 

A  oonreyanee  bj  a  husband  will  pass  the  entire  interest  of  his  wife,  entitled  to 
a  lifiB  estate  in  hnds,  in  die  event  of  his  surviving,  but,  if  ihe  survives  hioi, 
it  passes  only  an  interest  doting  his  life. 

Where  a  purchaser  cannot  get  a  title  t«  oiZ  he  contracted  for,  if  be  can 
get  the  substantial  inducement  to  the  contract,  he  may  insist  upon  taking,  or 
he  may  be  compelled  to  aeeept,  a  title  to  so  much  as  the  other  party  can 
give  a  good  title  to^  with  a  reasonable  compensation  fir  what  the  party  can- 
not effectually  convey. 


This  was  an  appeal  from  the  Court  of  Chancery  at 
Lynchburg. 

In  the  year  1813,  John  W.  Bradley  was  the  owner  in* 
fee  simple,  of  a  tract  of  land,  subject  to  a  life-estate  in  one 
moiety  thereof,  to  which  his  mother,  Mary  Evans,  was 
entitled.  On  the  28th  of  April,  and  8th  of  May,  1819, 
he  conveyed  this  land  to  James  Martin  and  Joseph  Slaughr 
ter,  jointly,  by  two  several  deeds  of  trust,  to  secure  the 
payment  of  two  debts,  due  to  Charles  Clay,  with  autho- 
rity to  the  trustees,  or  either  of  them,  to  sell,  for  that  pur- 
pose, at  auction,  /or  cash;  and  with  a  provision,  that 
they  should  pay  over  the  surplus  money,  i£  any,  "  to  the 
said  John  W.  Bradley,  his  heirs,  executors,  or  administra- 
tors, or  to  his  written  order.  ^' 

After  the  execution  of  these  deeds,  and  before  any  sale 
under  them,  John  W.  Bradley  died  intestate,  leaving  Ma- 
ry Elizabeth  Bradley,  an  infant  child,  his  only  heir,  and 
leaving  a  widow,  Nancy  M.  Bradtey,  the  mother  of  his 
infant  daughter.  Walter  Dunnington  became  his  adminis- 
trator. 
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After  the  death  of  John  W.   Bradley ,  James  Martin,     1823. 
one  of  the  trustees,  advertised  a  sale  for  cash,  under  these  ^J^!!lJ^' 
deeds,  to  take  place  on  the  9th  of  June,  1814.     At  the  Bnuia,fcc. 
foot  of  the  adv^-tisement,  is  a  note,  signed  by  Walter  Kinwbeiu 
Dunnington,  the  administrator,  saying  that,  by  agreement    T»  ^^^ 
with  Clay,  the  creditor,  the  sale  would  be  for  one  half 
cash,  the  balance  on  a  credit ;  and  that  he  was  authorised 
to  say,  there  would  be  no  difficulty  in  the  purchaser's  get^ 
ting  a  complete  title  to  the  land,  from  those  interested. 

Mary  Evans,  the  mother  of  John  W.  Bradley,  who  had 
the  life-estate  in  a  moiety  of  this  land,  was  a  married  wo- 
man, and  with  her  husband,  William  Evans,  executed  a 
power  of  attorney  to  the  aforesaid  Walter  Dunnington, 
dated  the  4th  June,  1814 ;  reciting  the  contemplated  sde, 
and  their  willingness  to  have  their  interest  in  the  land  sold 
at  the  same  time,  **  provided,  half  of  the  money  or  bonds, 
arising  fipom  such  sale,  is  received  by  us,  from  the  purcha- 
sers;'* authorising  their  attorney  to  dispose  of  their  inte- 
rest in  the  land  for  them,  and  agreeing  to  make  pn^er 
deeds. 

The  whole  land  was  accordingly  sold,  by  the  trustee,  to 
James  C.  Moorman,  for  a  sum  per  acre,  which  amounted 
to  upwards  of  08,500,  one  half  to  be  paid  in  cash,  the 
other  half  at  Christmas  next  ensuing  the  sale.  Moormui 
paid  the  debts  of  the  creditor,  Charles  Clay,  amounting  to 
#  2,719,  but  paid  no  more  of  the  purchase  money. 

Shortly  after  the  sale,  the  land  was  surveyed,  in  the  pre- 
sence, and  with  the  approbation  of  the  purchaser,  Moor- 
man }  and  the  quantity  being  ascertained,  a  deed  was  made 
by  the  trustee,  Martin,  dated  the  30th  June,  1814,  convey- 
ing the  whole  land  to  Moorman  ;  but,  it  does  not  appear 
that  this  deed  was  ever  recorded,  or  delivered  to  Moorman, 
er  accepted  by  him. 

Evans  and  wife  also  executed  a  deed,  dated  the  9th  No- 
vember, 1814,  purporting  to  convey  their  interest  in  the 
land  to  Moorman ;  and  there  is  a  commission  for  her  privy 
examination,  add  a  certificate  of  the  magistrates  annexed 

Vol.  n.  16 


isas.  to  this  doed.  Ttm  certificate  b  imperfioct;  tad,  stiODg 
^^^f'^'^^'  otker  imperieetions,  it  emits  to  stste  tksft  tbe  wife  wm 
Bruit,  tM.pv'^v^fy  examined. 

m,,^^      This  deed  was  refbded  by  Mdorman,  fae  having  becoone 
^$*^    dissatisfied  with  his  porehase^  and  unwilMng  to  cafrj  it  into 
executioa. 

Nancy  M.  Bradley,  the  widow  of  John  W.  Bntdky^ 
Who  had  not  relinqaished  her  dower  ia  her  husband's  hfe- 
time,  also  executed  a  deed  to  Moorman,  dated  tkt  11th  of 
August,  1814,  irregularly  proved  and  certified,  from  North 
Carolina,  not  recorded  in  this  State,  and  not  accepted  by 
Mooriftaii. 

Moorman  was  acquainted  with  tbe  state  of  the  title  at 
the  time  of  his  purchase,  and  he  sAkortly  after  expressed 
himself  well  pleased  with  the  purchase,  and  ofiered  to  sell 
the  land  to  one  or  two  persons.  It  does  not  appear,  that  he 
took  possession  of  it,  till  after  this  suit  was  brought,  and 
then  only  by  renting  it,  while  the  suit  was  pending. 

In  Februarys  1815,  the  original  bill  was  filcid,  in  which 
Martin,  the  trustee,  William  Evans  and  his  wife,  Nancy 
M.  Bradley,  the  widow,  Mary  Elizabeth  Bradley^  tbe  in- 
fant heir,  by  her  mother,  the  said  Nancy,  her  next  friend, 
and  Walter  Dunnington,  the  administrator,  are  plaintifis ; 
and  James  C.  Moorman  is  the  defendant 

The  bin  alledges  the  facts  above  set  forth ;  alledges,  that 
Evans  and  wife,  and  the  other  plaintiffs,  are  still  willing  to 
ratify  the  sale ;  that  Moorman  has  taken  possession  of  the 
land,  and  accepted  the  deed  from  tbe  truslee,  add  prays  a 
specific  execution  of  the  contract. 

Moomiaa  admits  the  purchase,  but  denies  that  he  ha* 
taken  possesion,  or  accepted  imy  of  the  deeds^  And  ai^gns 
as  the  reason  for  not  carrying  the  (Kmtract  mto  teecutioo, 
tbe  want  of  obligation,  on  the  part  of  Mrs.  £van%  to  coai« 
ply  on  her  part,  and  the  delay  of  her  husband  and  herself 
to  make  the  deeds  afler  repeated  application^  so  that  his 
views  in  the  purchase  had  been  disappointed,  and  he  had 
loot  the  ^opportunity  of  malting  an  advantogeous  sale; 
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fmjs,  that  he  may  he  placed  in  the  shoes  of  the  ereditoTy    1893. 
whose  d^  he  has  discharged,  and  that  the  knd  maj  be  re*  l>ecembet. 
eoldy  to  re&od  him  the  money  and  interest  Bfaoi,  fct. 

At  the  May  term,  1816,  the  plaintifis  had  leave  to  amend  Kkipiwr- 
their  hifl,  and  make  new  parties ;  whereupon,  an  aniended  >7*  ^' 
bill  was  MeA  by  Waker  Daonii^toa,  the  administrator,  al* 
lodging  that  unless  tiie  surplus  proceeds  of  Hie  sale,  be 
considered  as  assets  in  his  hands,  the  personal  assets  will  be 
insufficient  to  pay  both  simple  contracts  and  i^cialties, 
praying  that  the  assets  may  be  marshaled,  and  making  the 
heirs  of  John  W.  Bradley,  defendants. 

When  this  amended  bill  was  £led,  Mary  ESlzabeth 
Bradley  had  died,  at  about  three  years  of  age,  and  her 
mother  Nancy  was  then  married  to  Kingsberry.  The 
heirs  of  Mary  Elizabeth,  on  the  part  of  her  father,  were 
^r  grandmother  Mrs.  Evans,  one  of  the  plaintiff  in  the 
original  bill,  and  her  father'^  sisters,  Mrs.  Dunnington, 
liie  wife  of  the  administrator,  Mrs.  Brown,  the  wife  of 
Lewis  Brown,  and  Ophelia  &*ad]ey,  an  infant 

These  matters  are  not  mentioned  in  the  amended  bill; 
but  it  is  answered,  by  Evans  and  wife,  Dunnington  and 
wife.  Brown  and  wife,  Ophelia  BracHey  by  her  guardian 
ad  litem,  and  hy  and  Nancy  M.  his  wife,  * 

who  say,  liiey  know  nothing  of  the  matters  set  ibrtii  In  tfie 
amended  bill,  and  that  they  are  willing  that  what  is  right 
should  be  done. 

Brown  and  wife  also  file  a  separate  answer,  stating, 
Mrs.  Brown  and  her  sista^  to  be  the  heirs  .of  John  W. 
Bradley,  since  the  dei^  of  Mary  Elizabedi  Bradley. 

The  depositions  of  Nicholas  Harrison,  Christopher  Fow- 
ler, and  Bobert  C.  Scott,  prove  nothing  material,  .except 
tiiat  Moorman  was  pleased  witib  his  purchase,  was  proseot 
'  it  the  survey,  aided  in  fixing  tiie  comers  and  lines,  and  q(£- 
fered  the  land  for  sale. 

On  the  ISth  May,  1817,  the  cause  came  on  fcur hearing; 
when  the  odier  parties,  acceding  to  the  pray«*  in  Moor- 
man's answer,  and  ccmseoting  to  .absolve  bknirom  his  piav 
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1823.    chase,  and  have  a  re-sale  of  the  land:  a  re-sale  was  accord* 

^^^f'^'"^^'  ingly  directed,  a  provision  made  for  reimbursing  Moor- 

Enuti,  stn.  "**"  ^^^  advance  to  the  creditor,  and  an  account'  of  rents 

Kimber.  ^^^  profits  directed.     At  the  same  time,  a  memorandum 

>7»&««    is  entered  of  record;  which  was  intended  to  provide,  that 

the  assent  given  foy  the  parties  to  that  decree,  should,  in 

no  manner,  affect  their  respective  rights  to  the  surplus  of 

the  purchase  money. 

The  land  was  re-sold  under  the  decree,  an  account  of 
rents  and  profits  taken,  and  Moorman  reimbursed,  his  ad- 
vance. 

At  the  October  term,  1817,  the  plaintiffs  had  again  leave, 
to  amend  their  bill;  and  in  pursuance  of  that  leave,  Kings* 
^  berry  and  wife  filed  a  supplemental  bill,  pra3nng  a  ratifica- 
tion of  the  sale  to  Moorman,  and  claiming  the  surplus  pro- 
ceeds of  the  sale,  as  personal  property,  which,  belonging 
to  Mary  Elizabeth  at  her  death,  passed  to  her  mother, 
Mrs.  Kingsberry;  or,  if  that  could  not  be  granted,  then 
dower,  or  money  in  lieu  thereof  To  this  bill,  all  the  other 
parties  to  the  suit  are  made  defendants. 

£vans  and  wife,  in  answer  to  this  bill,  insist,  that  the 
sale  to  Moorman  is  not  valid,  because  not  made  pursuant 
to  the  trust  deed,  and  because,  Mary  Evans,  being  a  mar- 
ried woman,  was  not  bound  by  her  assent  thereto.  They 
insist,  that  the  condition  on  which  that  was  given,  has  not 
been  complied  with,  and  they  now  retract  it;  that  the  deed 
made  by  them,  was  insu£Scient  to  bind  a  married  woman, 
originally,  and  was  never  accepted,  and  they  now  retract 
at  They  refuse  any  longer  to  prosecute  the  original  bill, 
for  specific  performance,  or  to  do  any  thing  else  to  ratify 
the  sale,  and  claim  one  fourth  of  the  equity  of  redemption 
in  the  land,  as  the  inheritance  of  Mrs.  Evans,  the  paternal 
*  grandmother  of  the  infant  Mary  Elizabeth. 

The  answer  of  Dunnington  and  wife.  Brown  and  wife, 
and  Ophelia  Bradley,  refers  to  the  answer  of  Evans  and 
wife,  objects  to  the  ratification  of  the  sale  to  Moorman, 
and  claims  the  inheritance  from  Mary  Elizaheitb.  as  her 
paternal  heirs. 
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Moonnan's  answer  refers  to  his  formw  answer.  1823. 

Issue  is  taken  upon  these  answers,  and  an  agreement  of  -^^«»*«*« 
parties  filed,  whereby  it  is  provided,  that  the  pleadings  up-  Ev^m,  &e. 
on  this  supplemental  bill  are  to  be  regarded  as  haying  been  Kin^ber^ 
filed  at  the  commencement  of  May  term,  1817,  before  any    *7»*»«' 
decree  was  pronounced  in  the  cause,  and  that  the  assent, 
3rielded  to  that  decree,  should  in  no  manner  whatever,  af- 
fect the  rights  of  the  several  representatives  of  Mary  Eli- 
zabeth Bradley,  as  to  the  distribution  of  the  surplus  money. 
This  agreement  also  ascertains  the  facts  as  above  set  forth, 
as  to  the  death  of  Mary  Elizabeth,  the  marriage  of  her 
mother,  and  the  relationship  to  her  of  Mrs.  Evans,  Mrs. 
Dunnington,  Mrs.  Brown,  and  Ophelia  Bradley. 

At  May  term,  1818,  the  right  of  Evans  and  wife,  to  a 
moiety  of  the  rents,  and  their  right  for  the  life  of  Mrs. 
Evans  to  a  moiety  of  the  purchase  money,  not  being  con- 
tested, a  decree,  by  consent,  is  made,  directing  pajrment 
thereof,  on  the  proper  condition. 

At  the  October  term,  1818,  these  causes  were  heard  to- 
gether, by  consent,  and  the  Court  deciding,  that  by  the 
terms  of  the  deeds  of  trust  referred  to  by  the  bill  in  the 
first  suit,  the  overplus  of  the  money,  after  payment  of  the 
debt,  interest  and  expenses  secured  by  the  said  deeds, 
ought  to  be  considered  as  personal  estate,  directed  ac- 
counts, &c.  accordingly. 

At  the  May  term,  1821,  Ophelia  Bradley  having  inter-  % 
married  with  Robert  Venable,  he  is  made  a  party  to  the 
suits,  and  on  the  motion  of  Evans  and  wife,  Dunnington 
and  wife.  Brown  and  wife,  and  Venable  and  wife,  an  ap- 
peal is  allowed  them  from  so  much  of  the  decree  of  Octo- 
ber, 1818,  as  determines,  that  the  surplus  money  is  person- 
al estate,  and  goes  to  the  personal  representative  of  Mary 
Elizabeth  Bradley. 

Johnaoftf  for  the  appellant 

The  question  is,  whether  the  paternal  or  maternal 
kindred  are  entitled  to  the  proceeds  of  the  sale;  or,  in 
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1823.    ^"  other  words,  whether  the  ]>roperty  ie  to  foe  oonndered 
December,  ts  real  OT  personal  eitftte.     Hie  Chsnoellor  haa  decided, 
that  it  is  to  descend  as  personal  estate. 

It  is  certain,  that  tlie  grantor  and  his  heirs  bdd  the  eqtd- 
iy  qf  redemption;  and  the  only  question  is,  whether  the 
sate  to  Moortnan  was  valid?  This  ^piestion  has  a  two- 
fold aspect:  1.  As  it  relates  to  Moorman.  2.  As  it  re^ 
lates  to  the  other  parties  to  the  supplemental  hiU. 

1.  There  was  no  written  agreement,  which  is  ne- 
cessary by-  the  sti^te  of  frauds  If  it  diould  he  said, 
that  there  was  part  performance,  the  answer  is,  that  there  is 
no  evidence  of  such  a  possession,  exc^t  pendente  lite; 
and  it  cannot  be  mipposed,  that  he  would  take  possession 
under  the  deed,  at  the  very  moment  that  he  was  contest- 
ing its  validity. 

It  is  now  admitted,  that  a  sale  at  auction  is  within  the 
statute  of  frauds.  It  is  true,  the  statute  is  not  pleaded; 
but  it  is  not  necessary  in  this  case.  Although  great  diver- 
sity of  opinion  has  existed  among  the  En^sh  Chancel- 
lors, on  this  subject,  it  is  now  ^'^  settled  doctrine,  that  if 
a  contract  is  admitted,  imd  the  statute  pleaded,  ^le  defendant 
is  entitled  to  its  benefit.  It  would  follow,  then,  that  if  die 
statute  is  not  pleaded,  the  defendant  is  entitled  to  its  bene* 
fit;  because,  it  is  a  general  law  k&  the  land,  of  which  Courts 
take  notice,  of  course.  Although  Moorman  does  not 
plead  the  statute  expressly^  yet  he  states  generally,  that  he 
ought  not  to  be  compeUed  to  execute  the  agiaaement,  and 
that  is  sufficient 

Moorman  not  being  bound  to  comply  witii  the  bargain, 
the  other  parties  were  equally  free. 

The  sale  and  conveyance  were  macte  by  only  one  trus- 
tee; but  both  were  neeessiuy  to  join  in  executing  a  trust 
confided  to  both. 

The  authority  in  the  trust  deed  was  departed  from,  in 
selling  upon  credit  and  not  for  cash.  It  is  vain  to  say,  that 
this  mode  of  sale  was  more  beneficial.  The  deed  must 
give  ^SoA  rule. 
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2.  As  to  the  other  parties  to  the  supplemental  bill,  the    1893. 
deeree  id  erroneous      Mrs.  EvaiWy  being  a  married  wo-  -^""^^ 
man,  eould  not  be  bound  by  her  assent,  without  a  privy  E««nB,a(«. 
^utminttion,  which  was  not  obtained  in  this  case.     She,   Kinftbeiw 
therefore,  had  a  right  to  retract,  and  did  retract,  the  assent    Tt  ^« 
which  she  had  informa^y  given;  and  without  her  assent 
there  could  be  no  decree  for  a  sale. 

Payment  of  purchase  money  is  not  such  a  part  perform- 
ance as  a  Court  of  Equity  will  enforce.  Sugd.  86,  91; 
NewL  on  Cont  187;  Clinan  v.  Cooke,  I  SchoaL  &  Lefr. 
40. 

It  may  be  said,  that  our  statute  of  frauds  difiers  from 
the  English  statute,  in  not  containing  a  distinct  provision 
as  to  goods,  by  which  it  is  declared^  th«t  sales  qf  goods 
shall  be  binding,  if  earnest  money  is  paid;  and  from  which 
alone  it  is  inferred,  that  in  England,  the  sale  of  real  estate 
is  not  bound  by  the  payment  of  part  of  the  purchase  money. 
In  this  country,  however,  it  may  be  said,  the  omission  of 
such  a  clause  destroys  the  implication,  that  payment  of 
pul*chase  money  does  not  bind  an  agreement  with  respect 
to  real  estate. 

To  this,  it  may  be  answered,  that  our  statute,  as  far  as  it 
goes,  being  borrowed  from  the  English  statute,  ought  to 
receive  the  same  constructicm,  where  the  provisions  are 
similar*  But,  the  true  i^sason  is,  that  the  payment  of  pur- 
chase money  does  not  place  a  man  in  such  a  situation,  that 
he  cannot  obtain  compensation.  Butcher  v.  Butcher^  9 
Ves.  jun.  383;  Jackson  v.  Outright,  5  Munf.  309, 
(Judge  Carres  opinion ;)  Sugd.  92 ;  Buckmaster  v.  PAf- 
lips,  7  Ves.  jun.  341.- 

S.  Taylor,  for  the  appellee. 

The  first  objection  to  this  contract  is,  that  it  is  not  in 
writing,  and,  therefore,  a  specific  execution  could  not  be 
decreed. 
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1823.        To  this  objection,  two  answers  may  be  given :     1.  The 

-'^**'''"»**^-  defendant  admits  the  contract  by  his  answer,  as  charged  in 

Ena%  «cc.  the  bill,  and  neither  pleads  nor  relies  upon  the  act  against 

KiiiCTbcr.  ^'^"^s  *"^  perjuries.     The  admission  stands  in  the  place 

n%  fc««    of  a  written  contract.      "If  a  defendant  does  not  say  any 

thing  about  the  act  in  his  answer,  he  must  be  taken  to 

renounce  the  benefit  of  it"     Coothv.  Jackson^  6  Ves. 

39 ;  Croyston  v.  Banesy  Prec.  Cha.  208 ;  Sj/mondson  v. 

Tiveedy  Prec.  Cha.   374 ;   Whitchurch  v.  Bevisy  2  Bro. 

C.  C.   566-7.     The  plaintifis  do  not  admit  the  answer 

throughout,  by  resorting  to  it  for  evidence,  but  the  matter 

alledged  in  the  answer,  in  evidence,  must  be  proved. 

2.  The  contract  in  this  case  was  in  part  performed,  and, 
therefore,  it  is  not  within  the  act  A  substantial  part  of 
the  purchase  money  was  paid,  viz:  ^2,719  23,  out  of 
$  8,538  94.  That  this  will  take  a  case  out  of  the  statute, 
is  maintained  by  the  cases  of  Main  v.  MilboumCy  4  Ves. 
721,  and  Lacon  v.  Mertins,  3  Atk.  1.  The  depositions 
of  Fowler  and  Scotty  prove,  that  Moorman  attended  the 
survey,  assisted  in  putting  up  corner  stones ;  and  the  la^t 
witness  proves,  that  Moorman  was  in  possession.  Har- 
rison proves,  that  Moorman  offered  the  land  for  sale. 
The  commissioner's  report  proves,  that  Moorman  rented 
out  the  estate  for  three  years.  Fixing  up  comer  stones, 
and  taking  possession  of  the  estate,  could  only  have  been 
done  with  a  view  to  the  performance  of  the  agreement,  ' 
and  take  the  case  out  of  the  act     Sugd.  83. 

The  next  objection  is,  that  the  plaintiffs  did  not  comply 
with  the  contract,  and  wei:e  not  bound  to  comply. 

Answer.  If  a  fem^e  covert^  by  her  agreement,  induces 
a  purchaser  to  part  with  his  money,  equity  will  compel  her 
to  perform  her  agreement  The  power  of  attorney,  and 
deed  of  Mary  Evansj  bound  her  in  equity  to  convey  j 
even  if  the  certificate  of  privy  examination  be  defective. 
So,  if  a  wife  agrees  to  join  her  husband  in  a  surrender  and 
fine,  and  she  dies,  equity  will  enforce  the  agreement 
Bridge  Indexy  title  Baron  and  Feme,  cases  212,  217,  218, 
219. 
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It  is  next  objected,  that  only  one  of  the  trustees  sold  and    1823. 
conveyed,  which  is  not  an  effectual  legal  conveyance.  December, 

The  answer  to  this  is,  that  the  deed  authorises  either  Etuis,  &e. 
trustee  to  sell  and  convey.  The  legal  title  was  jointly  mnjSber- 
and  severally  in  the  trustees,  and  not  jointly  merely.  T*  ^• 

It  is  said,  that  the  trustee  did  not  pursue  the  power  vested 
in  him  by  the  deed,  in  selling  on  a  credit,  and  not  for  co^A, 
as  required  by  the  deed.  But,  the  purchaser,  with  his  eyes 
open,  incurred  the  risque,  if  there  was  any,  of  an  objec- 
tion from  the  infant  heir  of  the  grantor.  The  sale  on  a 
credit  was  for  the  advantage  of  the  infant,  and,  therefore, 
there  was  no  ground  for  apprehending  an  objection.  In- 
deed, she  could  not  object ;  for,  while  she  mi^t  have  re- 
deemed the  estate,  before  a  sale,  the  deeds  provided  that  the 
trustee,  in  the  event  of  a  sale,  should  sell  the  estates  out 
and  out.  The  claim  of  the  heir,  in  the  event  of  a  sale, 
was  on  the  surplus  proceeds  after  paying  the  debts,  and  not 
on  the  land. 

But,  if  the  trxxsi  was  improperly  executed,  it  might  sub- 
ject the  trustee  to  the  heir,  but  not  the  purchaser. 

It  has  been  said,  that  if  Moorman  could  not  compel  a 
specific  execution  against  the  plaintiffs,  they  could  not 
compel  a  specific  execution  against  him.  But,  there  is  no 
reason  for  this  sort  of  mutuality.  If  the  vendor  can  make 
a  title  at  the  time  of  the  decree,  the  purchaser  will  be 
compelled  to  complete  the  purchase. 

December  15.  Judge  Green,  delivered  the  following 
opinion;  in  which  the  other  Judges  concurred:^ 

The  deeds  of  trust  of  the  28th  of  April,  and  8th  of 
May,  1813,  did  not  convert  the  lands  thereby  conveyed, 
into  personal  estate,  in  the  contemplation  oi  a  Court  of 
Equity,  since  they  did  not  provide  that  the  lands  should  be    , 
converted  out  and  out,  and  at  all  events  into  money;  on 
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1823.  the  contrary,  the  sale  was  to  be  made  only  on  the  request 
December,  ^f  ff^  Clay,  or  of  J.  fV.  Bradley;  and,  until  a  sale  was 
Evant,&«.  actually  made,  J,  W.  Bradley j  or  his  heirs  at  law,  might 
Kingtber-  ^^^^  redeemed  the  land,  upon  the  payment  of  the  ddHs 
,  17,  &c.  secured  by  the  deeds.  Whensoever  a  valid  sale  should  be 
made,  and  not  until  then,  the  surplus  proceeds  of  sale,  af- 
ter paying  the  debts,  would  be  personal  property,  belon|;- 
ing  to  the  person  then  entitled  to  redeem,  and  transmissi- 
ble  to  the  personal  representatives  of  the  person  so  enti- 
tled ;  and  this,  whether  the  contract  of  sale  had  been  per- 
fected before  the  death  of  the  party  entitled  to  the  surplus, 
by  conveyance  or  not  Fch*,  in  such  case,  a  Court  of  Equity 
would  consider  that  as  done,  which  ought  to  have  been 
done.  Whether  the  heirs  of  Mary  E.  BrtMey  were  ea- 
titled  to  the  equity  of  redemption  in  the  land  upon  her  death, 
or  her  personal  representative  was  entitled  to  the  surplus 
proceeds  of  the  sale  made  to  Moorman^  depends  upon  the 
question,  whether,  at  the  time  when  the  cause  was  first 
heard,  that  contract  could  have  been  enforced  against 
Moorman,  at  the  instance  of  that  personal  rejuresentative 
and  the  trustees,  or  against  the  other  parties  to  the  contract, 
at  the  instance  of  Moorman.  At  that  time,  (as  the  agree* 
ment  of  the  parties  requires  the  case  to  be  considered,) 
Evans  and  wife  had  retracted,  by  their  answer,  their  as- 
sent originally  given  to  the  contract  U  Moorman  was, 
in  other  respects,  bound  to  execute  the  contract,  he  eould 
not  be  bound  to  do  so,  unless  the  parties  insisting  upon  the 
performance  had  been  able,  at  the  hearing  of  the  cause, 
to  give  to  or  procure  for  him,  such  a  title  as  he  contracted 
for.  The  title  of  Evans  and  wife  could  not  be  procured, 
unless  they  were  already  bound  by  the  deed  which  they 
had  executed,  and  which  Moorman  had  refused  to  accept, 
or  unless  their  title  would  have  passed  by  that  deed,  if  the 
Court  had  compeUed  Moormmi  then  to  accept  it;  or,  un- 
.  less  the  Court  could  have  compelled  Evans  and  wife  to  ex- 
^^^  ^k^^"^  conveyance,  or  to  deliver  that  already  execu- 
ted to  him.      No  titli  passed  by  the  deed,  as  it  never  was 
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delivered.     By  the  refusal  of  Moorman  to  accept  it,  the    1823. 
deed  lost  its  force  as  a  deed ;  and  a  subsequent  delivery,  by  ^^^^^' 
order  of  the  Court,  without  the  assent  of  Evans  and  wife,  Evans,  See. 
would  have  given  it  no  validity.   5  Co.  1196.     The  Court  Kjn^ber. 
might  have  compelled  Evans  to  execute  the  contract  by    *7»  ***• 
conveying  his  interest,  either  at  the  instance  of  Moorman^ 
or  of  the  trustee  and  personal  representative  of  M.  E. 
Bradley.     But,  the  contract  could  not  be  enforced  against 
Mrs.   Evans,  but  with   her  assent     A  conveyance  by 
Evcms  would  have  passed  the  entire  interest  of  his  wife, 
in  the  event  of  his  surviving ;  but,  if  she  survived  him, 
only  an  interest  during  his  life.     And,  in  that  case,  she 
would  have  been  entitled  to  an  estate  for  her  life  in  a  moie- 
ty of  the  land.     When  a  purchaser  cannot  get  a  title  to  all 
he  contracted  for,  if  he  can  get  the  substantial  inducement 
to  the  contract,  he  may  insist  upon  taking,  or  he  may  be 
bound  to  accept,  the  title  for  so  much  as  the  other  party 
can  give  a  good  title  for,  with  a  reasonable  compensation 
for  so  much  as  the  party  cannot  make  a  title  to ;  or,  in  case 
the  title  is  defective  in  a  small  matter,  perhaps  a  purchaser 
might  be  compelled  to  accept  the  title,  with  an  indemnity 
against  the  defect  of  tide.     But,  the  contingency  of  Mrs. 
Evans  surviving  her  husband,  and,  in  that  event,  becoming 
entitled  to  a  moiety  of  the  land  for  her  life,  was  such  a 
defect  as  could  not  be  compensated,  since  there  was  no 
rule  by  which  its  value  could  be  estimated ;  nor,  was  it 
such  a  defect  as  the  Court  ought  to  have  compelled  the 
purchaser  to  accept  an  indemnity  against     The  contract 
could  not,  therefore,  be  enforced  by  any  of  the  other  par- 
ties against  Mrs.  Evans,  and  was  consequently  null,  and 
the  equity  of  redemption  descended,  on  the  death  of  M. 
E.  Bradley,  upon  her  heirs  at  law,  subject  to  Mrs.  Kings* 
berry^s  right  of  dower.     The  decree  should  be,  there- 
fore, reversed,  and  the  cause  remanded,  to  be  proceeded 
m  accordingly. 
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1823.  Stout  v.  Jackson. 

JMCCMOtrt 

Where  a  freehold  estate  has  been  conTeyed  with  wairanty,  and  the  warrantea 
afterwards  evicted,  the  proper  measure  of  damages  is  the  value  of  the  land 
at  the  time  of  the  warranty,  and  not  at  the  time  of  the  erictlon. 

Quitre.   Will  an  aetioa  of  oovenant  lie  on  a  mere  real  varrwUy  f 

The  purchaser  b  such  case  can  only  recover  rents  and  pro&ti  of  the  vendor, 
and  not  the  value  of  any  improvements  he  may  have  put  upon  the  land. 

The  best  standard  of  value  is,  in  general,  the  price  agreed  upon  at  the  time 
of  the  sale. 

These  rules  apply  equally  to  exeatted  and  executertf  oootraets.     Qii«ra. 

This  was  an  action  of  covenant  brought  in  the  Superior 
Court  of  Law  for  Harrison  County,  by  John  G.  Jackson 
against  Joseph  Stout.  The  declaration  states,  that  on  the 
22d  day  of  September,  1809,  the  said  Joseph,  by  his  cer- 
tain deed  in  writing,  sealed  with  his  seal,  and  here  in  Court 
produced,  and  executed  at  Harrison  aforesaid,  did  grant, 
bargain,  sell,  and  convey  to  the  said  John,  his  heirs  and 
assigns  forever,  a  tract  of  land  in  the  county  of  Mus- 
kingum, and  State  of  Ohio,  &c.,  containing  four  hundred 
acres,  more  or  less ;  and  the  said  Joseph  did  covenant  and 
bind  himself  to  the  said  John,  that  he  woq)(i  forever  war- 
rant and  defend  the  said  land  and  appurtenances  to  the  said 
John,  against  all  persons  and  all  claims  whatsoever,  and 
that  he  had  full  power  and  authority  to  convey  the  same, 
clear  of  incumbrances,  to  the  said  John:  that,  after  the 
conveyance  aforesaid,  one  Clark  Hollenhack,  hy  the  de- 
cree of  the  Supreme  Court  of  Ohio  for  Muskingum  coun- 
ty, pronounced  on  the  4th  day  of  October,  1813,  recovered 
tiie  same  tract  of  land,  with  costs  of  suit,  from  the  said 
John,xn  consequence  of  incumbrance  upon  the  same  land, 
created  by  the  illegal  conduct  of  the  said  Joseph  or  WiU 
to  Se  r?'  ^''''''  ^"^  ^^  conveyance  by  the  said  Jo^h 
same  W  t  "*'  ^"^^  "^  consequence  of  a  sale  made  of  the 
And  the  pl Wff'^'^.  ^^""^^^  P'^^^  ^^  ^^  ^^  conveyance, 
said  th«t  fk  ^^^^"^^  ^  breaches  of  the  covenant  afore- 

'     ""^  ^^  ^d  land,  at  the  time  of  the  execution  of  the 
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deed  aforesaid,  was  not  clear  of  incumbrances,  and  the  said    is^s. 
Joseph  had  not  full  power  to  convey  the  same  to  the  said  ^D««n*<r. 
John,  and  that  he  hath  not  warranted  and  defended  the     sumt 
said  land  to  the  said  John.  JioImoiu 

The  tract  of  land  in  question  was  conveyed  by  William 
Martin  to  Joseph  Stout,  by  deed  dated  the  2dd  day  of 
September,  1809. 

The  deed  from  Stout  to  Jackson,  is  dated  the  same  day 
and  year,  and  contains  the  following  clause  of  warranty,  on 
which  this  action  was  founded;  '^and  the  said  Jos^h 
Stout,  for  himself^  his  heirs,  &c.  doth  hereby  covenant  to 
and  with  the  said  John  G.  Jackson,  that  he  the  said  </b- 
s^h  Stout,  his  heirs,  &c. ,  shall  do  and  will  warrant  and 
forever  defend,  the  above  described  tract  or  parcel  of  land, 
with  its  appurtenances,  to  the  said  John  O.  Jackson,  his 
heirs  and  assigns,  against  all  persons  and  all  claims  whatso- 
ever, and  that  he  hath  full  power  and  authority  to  convey 
the  same,  clear  of  incumbrances,  to  the  said  John  G: 
Jackson,  his  heirs  and  assigns." 

The  defendant  having  craved  oyer  of  the  writings  in  thi 
declaration  mentioned,  pleaded ;  1st,  that  he  had  not  broken 
his  covenants ;  and  2d,  that  he  had  well  and  truly  performed 
all  and  singular  the  covenants  on  his  part  to  be  performed. 
The  plaintiff  replied  generally,  and  issue  was  joined. 

At  the  trial,  the  jury  found  a  special  verdict  in  these 
words :  "  We,  the  jury,  find,  that  the  defendant  hath  not 
kept  his  covenants  made  with  the  plaintiff.  We  further  find 
that  the  defendant  hath  broken  his  covenants,  and  that  one 
Clark  Hollenback  did  recover  the  same  land  of  the  plain- 
tiff, by  the  decree  of  the  Supreme  Court  of  Ohio,  upon  an 
action  prosecuted  therein  by  said  Hollenback  against  the 
plaintiff  and  the  defendant,  and  one  William  Martin,  in 
consequence  of  a  superior  equitable  title  subsisting  at  and 
prior  to  the  conveyance  by  the  defendant  to  the  plaintiff; 
by  which  d^eree,  the  plaintiff  was  decreed  to  convey  to 
the  said  Clark  Hollenback  the  legal  title  of  said  land. 
We  further  find,  that  the  df ed  in  the  declaration  mention- 
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ISad.  ^9  WB5  made  in  Virginia,  and  at  the  time  thereof  the  de- 
•'*''*"'*^  fendant  was  not  in  possession,  but  the  land  in  the  deed 
mentioned,  was,  at  the  time  of  said  deed  and  covenant,  in 
the  actual  possession  of  a  tenant  holding  under  Clark  HoU 
knbacky  the  person  in  the  declaration  mentioned,  and  the 
said  HoUenback  Uien  claimed  under  a  title  adverse  to  the 
claim  of  the  defendant  We  further  find,  ^at  the  plain* 
tiff  had  no  possession  under  said  deed  until  some  time  in 
October,  in  the  year  1809,  when  the  plaintiff  procured 
possession  of  die  said  land  hj  an  agreement  with  one 
•Saron  Claypole^  who  then  held  possession  under  said 
Holknbacky  but  abandoned  his  lease  from  said  HoUenbaek, 
and  bj  consent  of  said  Jtxekson  and  said  Claypoley  be- 
came the  under-tenant  of  said  plaintiff;  and  that  the  pfadn- 
tiff  continued  in  possession,  until  he  was  evicted  thereaf- 
ter by  the  decree  of  the  Supreme  Court  of  OAm>,  in  con- 
sequence of  a  superior  title  subsisting  at  the  time  of  the 
conveyance  to  him  by  the  defendant.  We  also  find  for  the 
plaintiff,  in  damages,  |l2,937  50,  with  interest  from  the 
Ah  day  of  October,  1813,  if  the  jury  ought  to  find  dama- 
ges to  the  value  of  the  land  and  improvements,  at  tiie  time 
of  the  eviction  in  the  declaration  mentioned.  We  also  find 
for  the  plaintiff,  (S  800  damages,  with  interest  from  the  22d 
day  of  September,  1809,  if  the  jury  ought  to  find  no  more 
than  the  price  paid  by  the  plaintiff  to  the  defendant  for  said 
land,  with  interest '' 

The  following  fkcts  were  agreed  between  the  parties, 
and,  by  their  consent,  made  a  part  of  the  case  submitted 
to  the  Court,  together  with  the  special  verdict : 

<^  It  is  agreed,  that  the  possession  of  HoUenback^  found 
by  the  jury,  was  acquired  as  follows :  Jlaron  ClaypoUj 
the  tenant  therein  mentioned,  purchased  the  land  of  Hoi- 
lenbaek  in  1805,  after  he  bought  of  Stout^  and  took  pos- 
session thereof,  and  held  under  him :  that  he  afterwards 
gave  up  his  possession  to  Martin^  (who  heW  tiie  legal  ti- 
tie,)  without  the  knowledge  or  consent  of  Hollenback. 
The  land  was  conveyed  by  Martin  to  Stout ^  and  by  Stouty 
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Ihe  del(Uidant,  to  the  jdaantiE     Upon  the  amplication  of   182S« 
Hollenbackj   and  without  the  knowledge  of   M^trHn^  December. 
Cla^poie  gave  possession  to  HiUlenback,  and  then  leased     gtoot 
of  him,  and  continued  on  the  land,  and  lived  there  on  the   j^J^ 
day  of  conveyance  to  the  plaintiff." 

The  Court  gave  judgment,  that  tiie  plaintiff  recover 
against  the  defendant,  the  sum  of  $2,937  50,  with  interest 
thereon  from  the  4th  day  of  October,  1814,  damages  by  the 
jurors,  in  their  verdict  assessed,  and  his  costs,  &c. 

Stout^  the  defendant,  obtained  a  super^edecu. 

The  case  was  argued  by  Wtckhafn^  for  the  appellant, , 
and  Leighf  for  the  appellee ;  but,  the  full  discussion  by 
the  Court,  renders  a  report  of  the  arguments  at  the  bar  un^ 
necessary. 

December  15.     The  Judges  ddivered  their  opinions^* 

Judge  GsESK.  This  ease  presents  the  question,  what 
is  the  measure  of  compensation  in  the  case  of  a  warranty 
of  a  freehold  estate,  and  an  eviction  of  the  warrantee  ? 
This,  as  jfar  as  I  am  informed,  is  the  first  instance  in  which 
that  question,  in  an  action  of  cov^iant,  has  been  {M-esented 
to  the  Supreme  Judicial  Tribunal  in  Virginia,  for  adjudicap 
tion.  It  is  a  question  of  great  importance,  and  entitled 
to  a  most  careful  consideration.  Although  it  has  never 
been  the  subject  of  direct  adjudication,  yet,  in  several  cases, 
Judges,  whose  opinions  are  entitled  to  great  weight,  have 
incidentally  given  their  opinions  upon  it  The  first  of  these 
cases,  is  that  of  Milb  v.  JBell^  3  Call,  322.  In  that  case,  by  a 
contract  between  Beli  and  Mills^  in  Felnruary,  1778,  the 
former  agreed  to  sell  to  the  latter,  two  tracts  of  land,  which 
he  agreed  should  contain  300  acres,  and  for  which  he  was 
to  make  Mills  a  sufficient  title  the  next  Novemb^.  MilU 
was  to  pay  for  the  land,  £  500 ;  one  hundred  down,  sijrtjr 

*  Judge  Cabbu,  Abteat  fic^Mn  hriiiywirioii. 
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1823.    pounds  the  next  November,  and  sixty  pounds  every  year 
December,  following,  until  the  whole  was  paid.     The  iB  100  was  paid 
Stoat     down,  and  £60  the  next  November,  and  £60  in  Novem- 
JaeiuoD    ^^^'  1779;  after  which,  nothing  more  was  paid,  nor  was 
any  conveyance  made.      Bell  had  purchased  these  two 
tracts  of  land  of  different  persons.     For  one  of  90  acres, 
he  had  procured  a  title ;  for  the  other  of  210  acres,  he  had 
not  procured  a  title,  and  the  vendor,  in  an  action  of  eject- 
ment, evicted  MillSy  after  the  before-mentioned  payments 
were  made;  how  long,  does  not  appear.     The  defect  of 
the  title  was  known  to  the  parties  in  1781;  but  how  long 
before,  does  not  appear.    The  pa3rments,  which  were  punc- 
tually made,  e)cceeded  the  price  of  the  90  acres ;  and  Mills 
sued  Bell  in  Chancery,  for  a  title  to  the  90  acres,  and  com- 
pensation for  the  loss  of  the  210  acres.     The  opinion  of 
the  Court  was  delivered  by  Pendleton^  President     After 
ascertaining  that  Mills  was  entitled  to  conipensation  for 
the  loss  of  the  210  acres  of  land,  the  opinion  proceeds: 
'^  The  first  point  which  presents  itself  to  the  consideration 
of  the  Court,  is,  by  what  ratio  the  compensation  to  be  made 
to  Millsy  for  the  land  evicted,  is  to  be  ascertained  ?   Whe- 
ther the  value  of  them,  at  the  time  of  eviction,  or  at  the 
time  the  purchase  was  made  ?     The  former  would  be  the 
rule,  if  a  conveyance  had  been  made  with  warranty ;  since 
the  purchaser  is  entitled,  on  the  covenant,  to  the  increased 
value  of  the  estate,  as  well  as  for  any  improvements  he 
may  have  made  on  it      But  when,  as  in  this  case,  the  con- 
tract is  executory,  a  Court  of  Equity  will  adjust  it  upon 
principles  of  equity,  according  to  the  circumstances.    And, 
since  Mills  appears  to  have  been  faulty  in  his  pajrments, 
which,  if  regularly  made,  might  have  prevented  the  loss, 
it  ought  to  be  adjusted  by  proportioning  the  loss  to  the  va- 
lue of  the  whole  purchase  money  for  the  whole  land.V 
The  Court  proceeded  to   decree,    that  "the  compensa- 
tion should  be  adjusted  according  to  the  value  of  the  land 
at  the  time  of  the  agreement,  of  which  there  was  no  evi- 
dence^ except  the  consideration  agreed  to  be  paid  ;'^  which 
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wot  adopted^  and  JMl  decreed  to  eonvey  the  90  acres,  aiid    I8i3. 
re-pay  the  moooy  reeeiyed  beyond  the  price  of  that  part  -^^Mwnfar. 
of  the  land.  There  was  evideaoe  in  the  cause  that  the  ya|ue     stout 
of  the  land  had^  between  the  time  of  the  agreement  and  j^J^^ 
the  hearing  of  the  cause,  increased  more  than  six  fold. 

The  next  ease,  in  which  this  question  i^pears  to  be  alln- 
ded  to,  is  that  of  Nehan  y.  MaiikewSf  2  Hen.  &  Mun£ 
177.  There,  the  purchaser  got  the  yeiy  land  contracted 
for,  and  was  not  eyicted  from  any  part  But,  there  was  a 
d^eiency  in  quantity,  for  which  he  claimed  a  discount 
from  the  purchase  money.  He  was  relieyed  to  the  extent 
ef  the  deficiency,  according  to  the  ayerage  yalue  of  the 
land,  at  the  time  of  the  sale,  as  ascertained  by  the  report 
of  commissioners.  A  part  of  the  land  had  been  conyeyed 
by  the  yendor,  with  general  warranty;  the  reddue  by  ano- 
dic, from  whom  Matthews  had  purchased;  but  whether 
with  warranty  or  not,  does  not  appear.  Judge  TucxsB, 
in  deliyering  his  opinion,  in  this  case,  says:  ^^  If,  indeed, 
tbeire  had  been  the  full  quantity  of  land  in  each  tract,  and 
Nsbon  had  beep  eyicted  <^  a  part  by  a  title  superior  tp 
Ihi^  of  Nktthew9j  the  proper  estimate  of  his  damages 
wotrid  haye  been  according  to  the  actual  yalue  of  the  land 
recovered;  for,  then  it  might  haye  been  precisely  knowcL^' 
And,  agun:  ^<  Whereas,  if  the  money  had  been  paid, 
and  the  purchaser  had  been  eyicted  by  a  supmor  title,  I 
lAould  haye  thought  the  yahie  <Hight  to  haye  been  fixed^  as 
it  mig^t  haye  been,  at  the  time  of  eyietion.'' 

This  subject  was  again  adyerted  to,  in  Humphrey  y. 
M^Clanaehan,  1  Munf.  493.  In  that  case,  M'Clana- 
ehan  sold  to  Humphreys,  two  land  warrants,  which  had 
been  located;  to  a  part  of  which,  another  had Atitte,  not 
known  to  the  yendor.  The  purchaser  filed  his  bill,  daim- 
ing  a  deduction  from  the  purchase  money  on  that  at— unt, 
wfaid)  was  allowed  according  to  the  yahie  ascertained  by 
the  price  giyen;  the  real  yalue  not  appearing  to  be  difiv- 
ent  firom  that  agreed  upon.  Judge  Tuokeb,  there  re* 
marics:  ^the  point  most  slvonj^y  contested  in  this  Covgtf 
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1823.  was,  whether  Humphreys  was  entitled  to  compensation 
■^'^*'***^"  for  the  deficiency  (the  equitable  title  to  which  was,  at  the 
StoQt  time  of  the  contract,  in  Rhodes^)  according  to  the  average 
*•  price  of  the  whole,  or,  according  to  the  specific  value  of 
the  land,  when  Rhodes  acquired  his  legal  title  thereto. 
The  price  of  lands  must,  in  all  cases,  between  the  purcha- 
ser and  seller,  be  considered  as  the  just  value  thereof,  at 
the  time  of  the  contract,  &c.''  **If  the  contract  be  exe- 
cutory on  both  sides,  the  party  who  hath  not  yet  fulfilled 
his  own  engagements,' comes  with  an  ill  grace  before  a 
Court  of  Equity,  to  demand  ample  compensation,  or  more 
properly  speaking,  vindictive  damages,  against  the  other 
party  for  any  deficiency  or  failure  on  his  part**  And, 
Judge  RoAKS  referred  to  the  rule  laid  down  in  Mills  v. 
Bellj  in  the  case  of  a  general  warranty  and  eviction,  for 
the  purpose  of  shewing,  that  the  case  of  Nelson  v.  Mat- 
thews did  not  conflict  with  that  rule,  and  with  seeming 
approbation. 

It  may  be  remarked,  that  the  rule  thus  stated  to  exist, 
has  no  sort  of  influence  in  the  decision  of  those  cases;  and 
of  course,  that  question  was  not,  in  any  of  those  cases, 
necessarily  considered,  and  probably  not  considered  at  all, 
but  taken  for  granted.  Yet,  it  might  be  supposed  that 
those  Judges,  particularly  Mr.  PEwnLEToir,  vdio  was  fa- 
miliar with  the  practice  of  the  General  Court,  long  before 
Ihe  Revolution,  spoke  from  their  knowledge  of  some  set- 
tled practice  in  the  old  General  Court,  upon  that  subject 
Such  a  rule  could  only  have  grown  up  in  actions  of  cove- 
nant upon  real  warranties,  certainly  not  in  actions  of  war- 
rantia  chartm,  or  voucher,  since  the  law  as  to  those  re- 
medies was  clearly  and  uniformly  settled  to  be  otherwise. 
At  die  time,  however,  when  this  dictum  was  thrown  out 
in  the  case  of  Mills  v.  Bell,  it  could  not  be  known  to  any 
of  the  Judges,  that  any  action  of  covenant,  on  a  real  waiv 
ranty,  had  ever  been  brought  in  the  old  General  Court 
For,  in  the  case  of  Daniels  v.  Cook,  1  Wash.  306,  in  17M, 
(which  was  an  action  of  covenant,  upon  a  warranty  by 
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deed  Cor  a  n^gro,  made  in  1779,  brought  against  the  tee-  ia23L 
cutor  of  the  warrantor,  and,  at  the  time  of  the  warrantyj  J^^cembmr. 
slaves  were,  to  some  purposes,  real  property,)  it  was  con- 
tended, that  the  warranty  was  real,  and  descended  upon 
the  heir  of  the  warrantor,  and  no  action  would  lie  against 
his  executor.  The  Court  declared,  that,  as  to  the  subjeet 
under  consideration,  slaves  were  personal  estate;  and  Psh- 
DLETON,  President,  in  delivering  the  opinion  of  the  Court, 
said:  ''without  enquirii^,  whether  an  executor  is  bound 
by  such  a  covenant  in  a  conveyance  of  real  estate,  in  which 
he  is  not  named,  (which  the  Court  forbear,  it  being  htnted 
at  the  bar  that  there  is  another  case  in  Court,  where  that 
is  to  be  a  question,)  it  is  admitted,  and  clear,  that,  in  per- 
sonal contracts,  if  the  testator  be  bound,  the  executor  is 
also  bound,  though  not  named."  If,  at  this  time,  actions 
of  covenant,  or  real  warranties,  had  been  familiar,  or  if,  in 
any  one  case,  such  an  action  had  been  maintained,  it  would 
have  excited  great  attention,  and  the  Court  would  proba- 
bly not  have  forborne  that  question;  for,  in  all  cases  where 
an  action  of  covenant  will  lie  against  the  testator,  it  would 
lie,  of  course,  against  his  executor. 

The  Judges  who  have  announced  the  rule,  that,  upon  a 
warranty,  the  measure  of  damages  is  the  value  at  the  time 
of  the  eviction,  seem  to  have  considered,  without  exami- 
nation, that  a  harsh  rule  of  that  sort  existed  at  law,  to  be 
moderated  according  to  reason  and  justice,  whensoever  a 
Court  of  Equity  could  reach  the  case.  Indeed,  Judge 
■  TucjUBB,  in  Humphreys  v.  MWlanachan,  whilst  he  ad- 
mits the  rule,  as  he  had  stated  it  to  be  in  Nelson  v.  Mat* 
thews,  expressly  declares,  that  such  damages  are  vindiC" 
tive.  Accordingly,  in  every  case  in  this  Court,  in  which 
the  purchaser,  whether  he  had  a  deed  with  warranty,  or 
not,  has  claimed  a  compensation  for  lands  lost  by  eviction, 
or  for  a  deficiency  in  quantity,  he  has  hpen  compensated 
according  to  the  value  at  the  time  of  the  contract;  and  the 
Court,  under  the  conviction  that  justice,  in  no  case,  requi- 
red a  greater  compensation,  has,  to  avoid  the  force  of  the 
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IMS.    «uppo«d  role  of  law,  seized  upon  cireumitances,  whkh 
otberwise  would  be  entitled  to  no  wei^t     A«  in  the  eiM 
of  Mills  V.  ife/Zy  the  Court  affirm,  that  the  purchase  was 
fiuilty  in  hii  payments;  and  profesfp  to  found  their  judg- 
ttieat  on  that  otrcumstanoe,  when  in  fact  he  had  punotoally 
paid  more  than  be  could  have  been  compelled  to  pay, 
either  at  law  or  \xt  equity,  and  the  excess  was  refunded  to 
him.     He  did  not  stipulate,  nor  was  he  bound  by  any  prin- 
ciple of  equity  to  pay,  the  sub{|ei|uent  instalments,  to  en«p 
ble  the  Ttudor  to  complete  the  title.     The  vendor  was 
bound  by  his  contract  to  make  him  a  perfect  tide,  bef(M>e 
the  instalments,  which  he  refused  or  failed  to  pay,  became 
due;  and  if,  without  making  such  title,  he  could  have  ob* 
tained  judgments  at  law  for  the  subsequent  instalments,  a 
Court  of  Equi^,  according  to  the  settled  course  of  this 
Court,  would  have  restrained  him  from  enforcing  the  pay« 
ment)  until  the  title  was  made  according  to  the  contraiet 
The  losf  to  the  purcliaser  by  the  eviction,  was  jM^ecisely 
the  same,  in  consequence  of  the  failure  to  make  a  good 
title,  according  to  his  covenant,  as  it  would  have  been  if 
he  had  made  a  deed  with  warranty;  and  the< circumstance 
that  the  contract  was  executory,  was  a  reason  why  the  in- 
creased value  ^ould  have  been  given  in  that  case,  rather 
than  in  a  case  of  warranty  made  by  one,  bonA  fide  believ- 
ing that  he  had  a  perfect  tide;  for,  in  the  latter  case,  the 
estate  may.  be  lost,  without  the  default  of  the  warrantor; 
but,  in  that  case,  the  vendor  was  in  default,  in  not  paying 
the  purchase  money  to  the  person  yf  whom  he  purchased, 
by  which  he  would  have  been  enabled  to  secure  the  tide. 
And,  in  all  eases  of  executory  contract^  the  compensa.- 
tion,  in  case  of  failure,  when  the  property  sold  has  in  the 
mean  time  increased  in  value,  should  be  the  same  as  iA 
ease  of  an  executed  contract,  with  warmnty,  and  an  evic- 
tion; lor,  tlie  real  loss  to  the  purchaser  is  the  same,  unless 
ke  has  made  improvements  at  his  own  expoose,  a  circum- 
Mance  whidi  wUl  be  hereafter  considered.     And  so  in  the 
wany  cases  in  this  Court|  besides  tlioae  which  faave  been 
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cited,  in  which  the  Court  has  given  a  coanpanaation  for  a  18S3« 
deficiency,  according  to  the  price  given,  or  the  value  at  tiie 
tin&e  of  the  purchase,  it  seems  to  me,  that  the  loss  by  defi- 
ciency {if  the  lands  had  increased  in  value,)  was  precisely 
the  same  as  it  would  have  been,  if  the  whole  quantity  of 
land  had  been  coavejred,  and  the  purdiaser  had  been  evicted 
from  so  much  as  the  deficiency  amounted  to,  by  title  para- 
mount; his  loss  being,  in  both  cases,  of  so  mudi  of  his 
purchase  money,  and  of  a-§aod  bargain. 

If  I  had  not  he&k  informed  by  one  of  the  Judges  who 
sat  ui  the  case,  that  Crenshaw  v.  Smith,  5  Munf  415, 
was  wrongly  reported,  I  should  have  considered  that  case 
as  entitled  to  weight,  as  an  authority  in  point,  to  shew, 
that  upon  a  warranty  and  eviction,  the  value  at  the  time  of 
the  purchase  was  the  measure  of  compensation.  It  is, 
however,  at  all  events,  another  case  to  shew,  that  when 
the  question  of  compensation  is  referred  to  a  Court  of  Eqoi- 
ty,  that  rule  will  be  adopted,  llie  land,  for  which  con* 
pensaticm  was  there  sought,  was  sold;  it  had  increased, 
and  was  increasing  in  value,  at  tiie  time  of  eviction,  and 
the  value  at  the  time  of  the  sale  was  allowed. 

If  there  be  no  such  rule  at  law  as  alledged  in  Jidls  v. 
Beil^  and  we  were  now  at  liberty  to  adopt  a  rule  accord- 
ing Co  the  v^y  ri|^t  of  the  case,  it  cannot  be  doubted,  that 
iSbe  mle  ought  to  be  the  same,  both  at  law  and  in  equity* 
There  is  no  su<^  nde  at  law,  established  by  authoritative 
decisions  in  point  Mo  such  compensation  is  known  to 
have  been  given  at  any  time  in  Virginia^  with  the  sanc- 
tion of  the  Supreme  Judicial  Tribunal;  nor  in  England, 
in  any  case.  Indeed,  th^«  is  no  case  in  England,  where 
any  personal  remedy  has  been  allowed  upon  a  wmtb  real 
marrmUif.  The  declaration  of  Chief  Justice  PjinaoNs,  of 
Maasachusettej  that  an  action  of  covenant  would  lie  in 
such  case,  for  which  he  cites  two  cases  from  Browntoufa 
Mepert€y  seraM  to,  be  a  mistake;  lor,  in  both  thefte  case% 
the  actions  were  founded  on  express  covenants  to  save  the 
ksseebafrnkas,^     Nor  do  I  pero^ve  any  thing  in  those 
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18iS3.     c&ses,  which  can  justify  such  an  inference.     On  the  con- 

•^^^*'*'"**'*  trary,  the  common  law  and  all  its  analogies  forbid  the  re^ 

stoQt     covery,  in  such  case,  of  more  than  the  value  of  the  land 

jMkson.  *^  ^^  ^^^  ^^  making  the  warranty. 

To  ascertain  this,  we  must  enquire,  what  was  the  real 
import,  at  common  law,  of  a  contract  to  warrant  upon 
a  conveyance  of  a  freehold  estate;  the  measure  and  mode 
of  compensation,  when  the  warrantor  failed  in  the  perform- 
ance of  his  contract,  and  the  reasons  upon  which  such  mea- 
sure was  adopted.  Warraiit  was  a  technical  term,  hav- 
ing its  own  peculiar  signification,  and  without  the  use  of 
which,  the  contract,  imported  by  that  term,  could  not  be 
created,  unless  in  cases  in  which  the  law  implied  the  con- 
tract Co.  lAtt,  384,  a.  The  import  of  the  word,  when 
applied  to  freehold  estates,  was  "that  the  warrantor  Would, 
upon  voucher,  or  by  judgment  in  a  writ  of  warrantia 
chartasy  yield  other  lands  and  tenements  to  the  value  of 
those  that  shall  be  evicted  by  a  former  title. ^'  Ibid,  365,  a, 
and  366,  a.  The  contract  to  warrant  had  the  same  ef- 
fect in  all  respects,  as  if  the  party  had  contracted  in  the 
term^  of  this  definition,  if  such  a  contract  were  allowed, 
and  the  specific  execution  of  it  could  be  enforced.  Co.  Litt. 
366,  a;  Ibid.  389,  a.  Such  a  contract  was  not  permitted 
in  relation  to  any  interest,  other  than  freehold,  because  no 
other  interest  could  be  claimed  in  a  real  action;  and  vouch- 
er lay  in  none  but  real  actions,  except  in  cases  of  wardship. 
Co.  Litt.  101,  b.  The  writ  of  warrantia  chartss  also 
lay  only  for  a  tenant  of  the  freehold,  and  was  only  used 
when  voucher  did  not  lie,  because  the  tenant  was  not  im- 
pleaded, or  because  he  was  impleaded  in  an  action  in  which 
it  was  the  policy  of  the  law  to  prohibit  delay,  and  there- 
fore  forbid  the  voucher;  and  it  lay  in  such  cases,  only  be- 
muse the  voucher  did  not  lie.  Vin.  Mr.  tit.  fVarr.  Char. 
If  K^  ^^^  supplementary  to,  and  in  lieu  of,  vouch- 
er. 11  the  word  warrant  was  applied  to  chattel  interests 
for  thr^^r*  P'^^'Perty,  it  operated  as  a  personal  covenant 
'^tJe,  not  because  such  was  its  strict  technical  mean- 
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ing,  but  because,  although  improperly  used,  (as  it  could    1893. 
not  have  its  technical  effect,  and  the  parties  intended  that  ■'**^'"**'* 
it  should  have  some  effect,)  it  must  have  that  of  a  personal      stout 
covenant,  or  none.     This  recovery  in  value,  could  only  be   j^^jJion. 
had  upon  voucher  or  warrantia  dtartse^  its  substitute,  and 
only  in  lands  or  tenements;  and  if  the  warrantor  had  no 
lands  or  tenements  at  the  time  of  his  entering  into  warran- 
ty, (that  is,  appearing  on  the  voucher,  and  taking  upon 
himself  to  warrant  by  defending  the  suit,)  or,  at  the  time 
of  suing  out  the  writ  of  warrantia  chartae;  or,  if  the  ten- 
ant failed  to  vouch,  or  to  sue  out  his  warrantia  chartm 
before  he  was  evicted,  he  was  wholly  without  remedy  up- 
on his  warranty.   Bac,  Jlbr.  tit.  Warranty y  M>;  a  proof, 
that  it  had  in  no  case  the  effect  of  a  personal  covenant. 
There  is,  however,  one  case  mentioned  in  Coke  Littleton^ 
102,  A,  in  which  the  warrantor  might  be  personally  re- 
sponsible in  some  form.     But,  if  he  was,  it  was  on  ac- 
count of  his  wrong  in  voluntarily  defeating  the  effect  of 
his  warranty,  by  alienating  the  lands  which  he  had  speci- 
ally bound  to  warranty. 

In  enforcing  the  covenant  of  warranty,  the  law' was 
thoroughly  settled,  that  the  recovery  should  be  of  lands 
and  tenements  of  the  value  of  the  lands  warranted  at  the 
time  of  the  warranty  made,  without  regard  to  the  increas- 
ed value  at  the  time  of  eviction,  by  the  discovery  of  mines, 
buildings  or  other  improvements,  or  by  any  accidental 
accessions,  as  in  the  case  of  the  warranty  of  a  wardship,  ^ 

and  a  new  inheritance  afterwards  falling  to  the  ward.  Vin. 
Mr.  tit.  Voucher y  T.  6,  passim.  And  this  benefit  the 
warrantor  had  in  all  cases,  unless  he  lost  it  by  omitting  to 
aver  in  his  pleadings,  that  it  was,  when  warranted,  of  less 
value  than  at  the  time  of  pleading;  which  was,  (if  he  could 
have  pleaded  it  and  failed  to  do  so,)  an  admission,  that  the 
value  remained  the  same  as  at  the  time  of  the  warranty. 
Biit,  if  he  could  not  have  pleaded  the  fact,  the  judgment 
was 'according  to  the  value  at  the  time  of  the  warranty;  as, 
if  the  voucher  demands  the  lien  and  demurs  upon  the 
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1823.    cnuse  shewn,  and  it  is  adjudged  against  him.    Vin.  •Sbr. ' 
•'****"'*^-  tit.   Voucher y  U.  6;  or,  if  the  land  becomes  of  greater 
Stottt      value  after  entering  into  warranty;  in  both  cases,  the  judg- 

JatkioB.   ™^^^  ^®*  ^'^^  *^®  ^"®  ^^  *®  *^™®  ^^  **^  warranty  made, 
because  he  was  in  no  default,  since  he  could  not  put  the 
fact  in  issue.     And  so  favorable  was  the  law  to  ^is  mea» 
sure  of  compensation,  that  ^^if  the  vouchee  enters  in- 
to warranty,  and  takes  by  protestation  the  value  of  the 
land,''  (at  the  time  of  the  warranty  made,}  "the  protesta- 
tion shall  serve  him  for  the"  (real)  "value"  (at  the  time 
of  the  warranty  made,)  "though  the  plea  be  found  against 
him."  Co.  Litt.  126,  a.     After  the  statute's  authorunng 
the  recovery  of  damages  in  real  actions,  upon  a  warrantia 
ckartaBy  the  warrantee  having  recovered  a  judgment  pro 
loco  et  tempore,  if  he  were  evicted  and  dionages  were  re- 
covered against  him  to  the  value  of  the  rents  and  profitv 
he  might,  upon  a  scire  fcteiasy  enforce  his  judgment  for 
lands  of  equal  value,  and  for  the  damages  assessed  against 
him  for  the  rents  and  profits.  Vin.  Jibr.  Warr.  Chartm, 
pi.  5,  N.,  pi  7,  'N.;  Ibid.  Voucher  L.  6,  4,  pL  5,  N.; 
Ibid.  Damages f  P.  ph  12;  without  regard,  I  presume,  to 
any  sum  which  he  mi^t  recoup  against  the  damages  re- 
covered on  account  of  improvements  put  upon  the  estate 
'  by  him.     For,  in  all  cases,  the  tenant  was  entitled  to  re- 
coup the  value  of  such  improvements  against  the  damages 
which  might  be  recovered  agaibst  him.     But,  if  the  value 
of  the  improvements  exceeded  the  rents  and  profits,  he  had 
no  remedy  for  the  excess;  for,  it  was  his  folly  to  expend  in 
that  way,  more  than  the  vahie  of  the  rents  and  profits. 
Vin-  Jibr.  Discount,  A.^pL  3,  4,  9, 10.     Upon  voucher, 
the  recovery  of  the  tenant  against  the  vouchee,  was  to  die 
same  extent  as  to  value  and  damages.    Vin.  Abr.  Dama- 
ges, R.,pl  2,  G.  pi  13;  Ibid.  Voucher,  A.,  a,  pi.  1,  j»/. 
2.     Indeed,  the  damages  were  given  when  the  vouchee 
entered  into  warranty  directly  against  him,  he  being,  even 
in  form,  the  defendant  or  tenant  to  the  praecipe.     The  val- 
ue of  the  land  lost  by  the  tenant,  and  of  that  recovered  of 
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the  warrantor,  was  fixed  by  ascertaining  the  issues  beyond  1823. 
reprises.  Reeves's  History  of  Common  LaWy  vol.  1,  p.  "f^^I^J^* 
443.  I  should  not  have  thought  it  necessary  to  add  any 
thing  to  shew,  that  the  value  of  the  land  warranted,  as  it 
was  at  the  time  of  the  warranty,  was  compensated  in  lands 
and  tenements,  according  to  their  value  at  the  time  of  the 
eviction,  if  it  had  not  been  suggested,  that  the  lands  and 
tenements  recovered  were  valued  also,  according  to  their 
value  at  the  time  of  the  warranty,  without  regard  to  their  in- 
creased or  diminished  value  since.  Such  a  rule  would 
have  been  most  uncertain  and  unjust  The  warranted 
lands  lost  might  have  doubled  in  value,  whilst  those  re- 
covered might  have  lost  half  their  value;  or,  those  recover- 
ed might  have  increased,  four-fold  as  much  as  those  lost 
Besides,  an  advowson  was  liable  to  be  taken  in  value,  the 
value  of  which  must  be  perpetually  fluctuating.  Upon  ex- 
amining RastalPs  Entries^  I  find  a  great  number  of  forms 
of  the  writ  of  habere  facias  seisinam  ad  vakntiamy  all 
of  which  direct  the  Sherifi*  to  deliver  lands  of  a  certain  an- 
nual value,  as  tiiey  are  at  present,  and  there  is  no  form  di- 
recting the  Sheriff  to  ascertain  the  value,  as  it  might  have 
been  at  any  time  before. 

Thus,  it  seems,  that  the  utmost  amount  of  the  value  .of 
the  recovery  which  a  purchaser  could  have  against  the  ven- 
dor upon  his  warranty,  was  the  value  of  the  land  at  the 
time  of  the. contract,  and  the  damages  for  which  he  might 
be  responsible  to  the  successful  demandant;  and,  that  as  to 
•  his  improvements,  he  was  entitied  to  recoup  them  against 
the  damages  for  which  he  was  responsible,  to  the  amount  ^ 
of  the  damages;  but,  for  the  excess,  if  any,  he  had  no 
remedy. 

The  case  of  an  exchange  may  be  supposed  to  be  an  ex- 
ceptidn  to  these  rules;  but,  it  is  not  every  exchange  impli- 
ed in  law  a  warranty,  4  Co.  JRy).  321,  by  which  the  land 
given  in  exchange  was  specially  bound  to  warranty,  and 
also  a  condition,  so  that,  if  evicted  in  part  or  in  whole,  the 
party  might  enter  into  all  the  land  given  in  exchange,  for 

Vol.  ir.  19 
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1823.   the  conditiop  brokep;  or,  if  eyicted  ia  part,  h»  mif^t 
Xkcemim.  yo^oh,  or  sue  his  w^rrantui  chartas  for  a  compensiatioa  ii| 
^^^^^  value,  out  of  the  lands  given  in  exchange,  to  the  amqunt 
pf  the  value  of  that  lost,  upon  the  ordinary  principle*  of 
recovery  in  value. 

Thus  stood  the  law  in  England  when  Virginia  wa«  set- 
tled, and  i*  i>ow  our  law,  unless  there  be  something  in  the 
circumstances  qf  our  country  which  makes  it  unfit  for  our 
situation,  or  unless  our  statute  laws  have  abr<igated  it. 
There  is  nothing  in  our  situation  which  ought  to  vary  the 
Uw,  sinc^  that  law  is  nothing  more  or  less  than  the  e^ecu* 
ti^n  of  the  contractj^a^cording  to  the  terms  i^reed  i^wa 
by  the  parties^;  and  I  think,  as  I  shall  presentiy  shew,  that 
the  commoin  law,  as  to  the  measure  of  comp^Asation  ia 
such  cases,  is  founded  on  good  reason,  and  conforias  to  the 
^irit  of  the  sawie  law  in  other  cases.     We  have  no  sUtut^ 
which  can  be  supposed  to  affeci  this  question,  except  that 
of  1734,  which,  ''for  the  mo^  easy  prosecution  of  leal 
actions^"  takes  away  *^all  essoins,  views  and  vouchers.'* 
If  this  statute  aboUshed  the  remedy  by  warrdnfm  chctrfm 
as  weU  ^  voucher,  it  would  be  equivalent  to  aprohibitioa 
of  a  contract  of  warranty,  since  all  the  remedies  for  ea-« 
^cing  ^^ch  a  contract  would  be  taken  away  j^  and  a  war- 
i^ty ,  since  that  time,  annexed  to  a  freehold  estate,  iPifOul4 
bi^  to  all  intentsi  and  purposes,  a  personal  cov^naut,  on  the 
same  priiioiple  that  it  always  was  personal,  wbee  uaed  ii^ 
venation  to  a  chattel  interest  or  personal  pn^rty.     But 
what,  '\r\  that  case,  would  have  been  the  iate  of  contracts 
previously  m^tde,  in  respect  both  to  the  remedy  and  the 
ineasure  of  compensation?    That  remedy  was  not  prohibn 
ited  either  by  the  terms  or  policy  of  the  statute;  the  s(d« 
objept  of  yf^yg^  was,  to  ben^t  the  demandant  in  real  ac- 
tipnft.  by  asking  the  proceedings  more  eaqr  and  simple, 
9f^  b>y.  ^v^diog  delays,  as  aippeats  firom,tjhe  whole  contei^t 
of  tjbe  law*     The  L^igpsl^iture  CQuld  not  have  intended  txx 
l^e  away  inQidentiidly  a  beaeficisd  remedy,  whi<^4id  not 
ii^]:i$|re  wijkh  ib^ppMcy  of  tl^  statinte.    T:)i^%oainta9Uia 
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chartm  did  not  embarrasft  or  delay  the  demandant  in  the  1829. 
proaeeution  of  his  right  If  this  remedy  were  abolished^  DtcemtKr, 
irremediable  injury  might'  be  done  to  the  warrantee;  for,  stout  • 
upon  a  personal  covenant  to  warrant,  no  remedy  could  be  jnokiou. 
had  until  the  tenant  was  evicted.  Cases  may  arise,  in 
which,  after  conveyance,  a  fatal  defect  in  the  title  may  be 
discovered,  and  it  may  be  many  a  year  before  the  adverse 
title  is,  or  can  be  asserted,  (as,  if  it  be  a  title  in  reversion 
or  remainder,)  and  in  the  mean  time  the  warrantor  may 
waste  his  entire  estate.  Upon  a  personal  covenant,  no 
available  remedy  could  be  had  in  such  case.  But,  a  writ 
of  warraniui  chartm  might  be  sued  out  immediately,  and 
all  the  lands  of  ^e  warrantor  would  be  botind  from  the  su- 
ing out  of  the  writ,  no  matter  into  whose  hands  they  after* 
wards  went  The  existence  of  this  remedy  was  not  in- 
eonsistent  with  the  policy  of  the  statute;  and  the  abolition 
of  voucher  did  not  necessarily  abolish  the  warrantia 
charttef  but,  on  the  contrary,  made  it  applicable  to  aH 
elu9e4  of  warranty.  For,  as  by  the  common  law,  that  feme* 
Ay  existed  as  a  substitute  for  voucher,  only  in  cases  where 
voucher  would  tiot  lie,  because  the  tensuit  was  not  im» 
pleaded,  &t  because  the  policy  of  the  law  prohibited  vouclu 
ery  for  tvoidin^  delay  in  particular  cases;  so,  when  Our 
statute  prohibited  voucher  in  all  cases  upon  the  same  prin- 
tiplesi  the  warrantia  chartm  remained  as  the  substitute 
lor  vouetoer  in  all  cases. .  Nor  is  there  any  thmg  in  the 
ntvation  of  this  country,  which  would  render  this  remedy 
inconvenient^  except  that  the  issues  of  property  here  are 
DOty  as  in  ihig^dy  a  just  criterion  of  its  value;  and  that 
would  justify  a  modification  of  the  remedy,  so  far  as  to 
ascertain  the  value  of  the  property  warranted  and  of  that 
recovered  in  value,  by  its  gross  value  in  money^  instead 
of  resorting  to  the  profits  as  the  stfmdaerd;  as,  in  the  case 
%i  waste^  although  the  general  principles  of  the  common 
law  remain  with  us,  yet  their  practical  application  is  vari^ 
ed  according  to  the  circumstances  of  the  country,  so  that 
what  is  waste  ia  Eogtaad,  is  mt^  therefore,  of  ^oufse. 
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1823.  waste  here.  Findlat/  t.  Smithy  fyc.,  6  Manf.  134.  If, 
■December,  ^hen,  this  remedy  remained^  a  party  umrranting  a  free- 
Stout  ^^1<1  mn^  be  considered  as  using  the  word  in  its  proper 
Jack  ^^  technical  meaning,  and  to  bind  himself  no  otherwise 
than  such  a  contract  bound  at  common  law.  I  should, 
therefore,  doubt,  whether  a  personal  action  of  covenant 
would  now  lie  on  a  real  warranty;  except  in  liie  case  of  the 
recovery  of  a  chattel  interest  against  the  purchaser,  as  to 
which  the  covenant  would  be  personal.  Vin.  .Ahr.  Cove- 
nant L.  7,  pL  1.  But,  on  diis  point,  I  give  no  opinion; 
as,  in  this  case,  the  covenant  was,  in  its  terms,  both  real 
and  personal.  If  a  covenant  of  warranty  binds  executors 
in  terms,  or  embraces  personal  property  with  real,  or  sti- 
pulates not  only  to  warrant,  but  also  to  '^  defend;"  in  the 
two  first  cases,  the  terms  of  the  contract  are  inconsistent 
with  the  effect  of  a  real  warranty,  and,  therefore,  must 
have  been  intended  as  a  personal  covenant.  X  Ves.  516. 
In  the  last,  the  word  **  warrant"  would  be  construed  tech- 
nically, so  as  to  bind  the  warrantor  to  compensate  in  lands 
or  tenements  of  equal  value,  upon  voucher,  or  xjoarrantia 
chartSBi  The  word  "  defend"  would  be  considered  as 
making  a  personal  covenant  equivalent  to  a  covenant  for 
quiet  enjoyment  Vvn.  Ahr.  Voucher  B.  pi.  6.  But, 
these  two  covenants  would  have  the  same  effect  as  to  tiie 
amount  of  compensation,  except  that  in  one  Case  it  would 
be  made  in  lands,  and  in  tiie  oilier  in  money.  The  object 
of  both  is  the  same;  to  ensure  the  perpetual  use  of  the 
property,  or,  in  case  of  failure,  to  make  a  just  compensa- 
tion; and  the  damages  arising  from  the  breach  of  the  con- 
tracts, would  be  identically  the  same;  for,  both  would 
be  broken  at  the  same  instant  of  time.  If,  upon  princi- 
ples of  law  and  justice,  the  measure  of  compensation  in 
the  one  case  was  the  value  at  the  time  of  the  sale,  so  vyzs 
it  in  the  other  case.  The  pure  warranty,  the  covenants  of 
seisin,  of  power  to  convey,  and  for  quiet  enjoyment,  hav- 
ing the  very  same  object  in  view,  that  is,  to  ensure  the 
perpetual  enjoyment  of  the  thkig,  or  to  make  a  just  com- 
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pensation,  and,  in  the  case  of  eirictioD^  the  damages  to  the    1833.' 
purchaser  being  precisely  the  same;  and  falling  upon  ^lim  "^^^^JJlJ^* 
at  the  same  time,  and  under  the  same  circumstances,  the 
eompendation,  in  justice,  ought  to  be  to  the  same  value, 
whether  made  in  real  or  peitonal  property. 

But,  admitting  that  toarraniia  charUe  as  well  voucher 
were  abolished  by  the  statute,  or  that  they  are  prohibited 
by  any  policy  arising  from  the  circumstances  of  the  coun- 
try, or  that  any  other  consideration  justifies  now  the  allow- 
ance of  an  action  of  covenant,  or  a  warraniia  dutrtse,  at 
the  election  of  the  party,  it  would  follow  that  the  same 
'  measure  of  damages  or  compensation  should  be  adopted, 
whetiier  the  action  were  in  the  one  form  or  the  other;  for, 
precisely  the  same  reasoning  as  to  the  intent  of  the  parties, 
and  as  to  the  effect  of  a  breach  of  the  contract,  would  ap- 
ply to  both  cases.  Otherwise,  the  strange  injustice  would 
follow,  if  the  old  remedy  was  abolished,  that  the  mere 
substitution  of  a  new  remedy  would  vary  the  substantial 
rights  of  the  parties;  and  the  first  recov^y  on  the  new  re* 
medy  might,  upon  a  contract  in  the  same  words,  be  three  or 
four  times  the  value  of  the  last  recovery  on  the  old  remedy. 
The  Legislature,  if  they  abolished  the  old  remedy,  or  the 
Courts,  if  they  abolished  it,  would,  in  effect,  in  such  case^ 
make  a  new  and  different  contract  for  the  parties;  unless, 
upon  the  new  remedy,  the  same  compensation,  in  sub- 
stance, -were  given;  or,  if  both  remedies  existed,  and  the 
party  had  his  dection  to  pursue  either,  then,  by  the  mere 
authority  of  the  Court  by  which  this  new  remedy  would 
be  given,  the  party  might  recover  twice,  or  even  in  some 
eases,  ten  or  twenty  times  as  much  in  value,  upon  the  new 
remedy,  as  he  could  upon  the  old.  This,  indeed,  would 
be  to  LegialatSy  and  not  to  administer  the  law. 

This  view  of  the  subject  would  probably  not  be  doubted, 
unless  upon  the  supposition,  that  the  English  law  upon  the 
subject  of  warranty,  was  founded  in  principles  peculiar 
to  the  feudal  system.  Whatever  influence  those  {Mrinci* 
pies  may  have  had  in.estabUsbiag  die  rule^  that  the  com^ 


4.50    "  Court  of  appeals  of  Virginia. 

IT 

1823.    pensation  should  lie  in  kind,  there  witf  nothing  in  them 
,  Decembm;  whifh  could  influence  the  question  ^  to  the  ^niatUu'm  of 
Stout     compensation.     That  was  a  question  of  mere  justice  and 
JtokMD.  P^^^y?  *"^  ^^  ^**  decided  strictly  according  to  the  gene« 
ral  principles  of  justice  and  policy,  which  pervade  the 
whole  body  of  the  English  law.     Whatever  may  be  the 
extent  of  the  obligations  of  natural  law,  no  system  of  m^ 
nicipal  law  has  ever  enforced  them,  in  all  their  consequen* 
ces.     The  quiet  and  well-being  of  society  require,  that 
the  .rights  and  responsibilities  of  individuals  should  in  ali 
cases,  when  it  is  practicable,  without  the  hazard  of  cRsten-' 
sive  injustice,  be  ascertained  by  fixed  and  certain  rules,  so 
that  they  may  adjust  their  differences,  without  a  resort  in 
each  particular  case,  to  the  judicial  tribunals*     It  is  no  ob« 
jection  to  such  general  rules,  that  in  some  few  instances 
they  will  operate  injustice.     If  their  general  ^fi^^t  is,  to 
do  ri^t  between  the  parties,  it  is  bett^  that  individuals 
should  suffer  occasionally  an  injury,  than  the  whole  com- 
munity an  inconvenience.    This  prineifde  is  strongly  ass^l- 
ed  and  insisted  on  by  the  common  law.     If,  by  the  law  of 
nature,  every  man  was  bound  to  make  good  all  damages, 
which  arose  from  his  failure  to  perform  his  contract,  even 
if  aggravated  by  accidental  events,  which  he  oould  not 
foresee  or  control,  (of  which  I  doubt,)  yet  the  common 
law  condemns  a  claim  to  such  aggravated  damages,  by  the 
maxim,  ^^  sufnmum  ju9y  summa  if^uruc.^^     That  law 
considers  the  state  of  things  at  the  time  of  the  contract, 
and  holds  the  parties  bound  to  compensate  for  all  damages 
which  are  the  natural  consequences  of  the  breach  of  ihet 
contract,  and  which  the  parties  could  reasonably  be  suppo- 
w^  to  foresee,  and  have  in  their  contemplation,  and,  there- 
fore, to  have  contracted  for.     Vin.  Jibr.  titk  Value;  4 
Johns.  1,  and  the  cases  there  cited;  Vin.  •Sbr.  title  Co* 
venantf  4,  2,  pL  4:  See  I  Domains  Civil  Law,  407.     If . 
such  damages  are  a^ravated  by  other  accidental  causes 
and  eircumslanees,  not  neeessuily  connected  with  the  vio- 
latioA  of  the  contract  by  the  party,  and  whiob  could  not 
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rea9onaJl>ly1be  ftntioipfited  by  the  parties,  they  cannot  be  l8dd* 
cooflider^  w  having  contracted  in  relation  to  such  ciropm-  ^J^^' 
sftaac^^  and  th^  damages  to  the  party  injured,  arise  not  stout 
solely  from  the  breach  of  contract,  but,  in  part,  from  other  j^q^^. 
causes,  ovev  which  the  party  has  no  control*  For,  al- 
though without  the  breach  of  contract,  these  s^^avated 
damages  would  not  have  arisen,  yet,  without  the  existehce 
of  those  ourcumstanoea,  the  breach  of  contract  wovld  not 
have  produced  such  aggravated  damages;  so  that  both  cau- 
ses combined  to  produce  the  damage*  If  either  had  been 
absents  the  aggravated  damages  would  not  have  occurred; 
and»  in  justice,  the  party  foiling  in  his  contract,  is  only 
r^poosible  for  the  proportion  of  the  damages  of  which  he 
is  the  cause.  The  fitilure  to  pay  punctually  a  debt,  may 
be  one  cause  of  the  fEulure  and  ruin  of  a  merchant;  but,  the 
circumstances  in  which  he  was  placed  at  the  time,  were  ano- 
ther, and  a  neceasary  cause  of  his  lailure.  Yet,  as  iif  gen- 
eralf  the  debtor  cannot  be  presumed  to  know  those  circum- 
stancefi,  he  is  not  responsiUe  for  the  mischief  arising  from 
them;  although,  without  his  failure  in  his  contract,  these 
circumstances  would  not  have  had  such  effect,  and  this 
even  if  he  was  apprised  of  those  circumstances,  and  knew 
the  consequence  of  his  failure.  He  would  be  bound  by 
the  general  rule  of  law  to  pay  interest  for  his  delay,  and 
the  other  party  would  bear  the-particular  injury  to  hinlself, 
rather  than  the  whole  community  should  sufier  a  particu- 
lar inconvenienoe,  by  abandoning  a  ben^cial  rule  of  law. 
The  oases  of  eentracta  for  the  delivery  of  stipulated 
quantities  of  personal  property,  which  notoriously  fluctu- 
ates in  the  market  value,  at  a  future  period,  and  upon  the 
breach  of  wbieh  the  party  is  responsible  for  the  value,  «l 
the  time  of  his  failuFe,  have  no  application  to  the  question 
uadier  consideFation.  For  there,  from  the  nature  of  the 
contract^  it  is  certam  this  fluctuaticm  was  in  the  contempla- 
tion ef  the  parties,  and  that  they  inten^led  Uy  take  the 
hasard  of  a  rise  or  fall  in  tihe  price.  This  consideration 
would  inAuence  the  terms  of  the  contract;  and  the  vendor 
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1823.  would,  in  fact,  get  a  compensation  for  the  liazard  wkich 
December,  j^^  ^^j^jj-  ypQu  himself.  As  to  the  measure  of  compensa- 
Stout  ^on^  I  can  see  no  reason  for  a  diffai^nce  between  an  exB' 
JaoUoQ.  ^^^^^  ^^  *"  executmry  contract,  except  so  far  as  from  the 
nature  of  the  contract,  it  appears  what  the  parties  stipula- 
ted for,  or  had  in  their  contemplation,  in  the  event  of  a 
fadlure  t«  perform  the  contract  It  was  upon  such  reason- 
ing as^iis^  I  presume,  that  Uie  measure  of  compensation, 
in  case  of  a  warranty,  was  fixed  at  conunon  law;  for,  upon 
the  same  reasoning,  in  all  other  cases,  the  law  prohibits 
the  recovery  of  speculative  dami^es.  Thus,  on  covenants 
to  convey  to  another,  at  a  future  time,  a  tract  of  land,  for 
a  given  priee,  and,  before  the  time  for  performing  the  con* 
tract,  the  estate  increases  in  value,  but  it  is  feared  that  the 
vendor  has  not  a  clear  title;  the  purchaser  can  only  recover 
the  money  paid,  and  interest;  for,  thi&is  his  real  loss,  and 
all  the  rest  is  speculative.  Flureau  v.  Tkomhili,  2  W. 
Black.  1078.  In  such  a  case,  his  loss  is  in  fact  the  same, 
in  respect  to  the  increased  value,  as  if  the  estate  had  been 
conveyed  at  the  time  of  the  contract,  and  he  had  been 
evicted  at  the  time  appointed  for  the  execution  of  the  con- 
tract 

To  apply  these  principles  to  the  case  at  bar.  Upon  a 
contract  for  the  sale  of  land,  all  the  facts  known  to  the  par- 
ties, as  to  its  present  and  probable  future  value,  enter  into 
the  consideration  of  the  price.  If  any  accidental  circum- 
stances, not  foreseen,  should  enhance  the  value,  that  could 
not  have  enhanced  the  price,  and  the  purchaser  cannot  be 
properly  said  to  have  purchased  the  advantage  arising 
from  such  circumstances,  or  the  vendor  to  have  sold  and 
warranted  it;  and  in  case  of  eviction,  it  cannot  be  said 
^  that  his  loss,  as  to  the  increased  price,  arose  solely  from 
the  failure  of  the  vendor.  For,  without  these  circumstan- 
ces, that  increased  value  would  never  have  existed.  The 
loss  of  his  purchase  money,  and  of  the  rents  and  profits  for 
which  he  is  responsible  to  the  trae  owner,  is  all  the  loss 
which  necessarily  resulted  from  the  violation  of  the  con- 
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tract,  or  fuldre  of  the  title.  As  to  improTements  made  by  1823. 
the  purchaser,  in  general  the  veQ,dor  cannot  foresee  that  "^^^^[JI^' 
sacfa-  improvements  will  be  made,  beyond  what  is  necessa- 
ry for  reaping  the  profits  of  the  pr^yerty ;  and  if  so,  such 
improvements  could  not,  in  general,  exceed,  or  even  he 
equal  to  the  rents  and  profits.  And  to  that  extent  )iie 
purchaser  would  not  lose  them,  as  they  would  i^  set-off 
against  the  rents  and  profits  for  which  he  may  bejipespon- 
sible.  If  they  exceeded  that  measure  and  the  vendor  was 
re^>onstble,  then  the  contract,  in  effect,  wouM  amount  to 
an  agreement  that  the  re^x)n8ibility  of  the  vendor  should 
be  graduated  by  the  whim,  or  folly,  or  pleasure  of  the  pur- 
chaser. In  the  case  under  consideration,  tKe  sale  was 
made  when  we-  had  a  sound  circulating  medium.  The 
eviction  happened,  when  peculiar  and  accidental  circum- 
stances, afiiscting  the  community  at  large,  had  rendered 
the  price  of  eve^  thing  literally  speculative;  and  k  is  pro- 
bable that  the  land  now,  is  of  no  more  value  than  at  the 
time  of  the  purchase,  unless  valuable  improvements  have 
been  made  upon  it  If  such  were  made  by  the  purchaser,, 
they  were  made  in  his  own  wrong,  and  with  the  full  know-*^ 
ledge  of  the  adverse  claim.  If  the  vendor  were  responsi- 
ble for  the  increased  value,  he  would  be  liable  in  conse- 
quence of  accidental  circumstances  which  were  unforeseen, 
did  not  infiuence  the  price,  were  not  in  the  contemplation 
of  the  parties,  and  over  which  he  had  no  control.  And 
the  extent  of  his  responsibility  would  depend  upon  the  ac- 
cident, whether  the  ownisr  asserted  his  claim  sooner  or  la- 
ter, and  whether  the  suit  was  speedily  disposed  of,  or  long 
protracted.  A  rule,  the  effect  of  which  depends  upon  so 
many  accidents,  cannot  be  either  just,  or  founded  upon 
aay  good  policy.  I  agree  with  Chancellor  Taylor^  in 
Lowther  v.  The  Commoniotalthj  1  Hen.  &  Munf.  20d, 
that  the  warranty  extends^  only  to  what  is  sold  and  paid 
for,  and  not  to  those  accidentai  and  fluctuating  advantages, 
arising  out  <^  circumstaaees  which  continually  change,  and 
which  may  enhance  the  value  to-day,  and  depress  it  in  an 
Vol.  n.  20 
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1823.  ^ual  degree  to-morrow;  nor  upon  the  act  of  the  poieiub* 
J)^mber.  ser  himself,  in  making  improvements  for  which  the  v^idsr 
received  no  consideration.  And  that  idea  is  strongly  com- 
tenanced  by  the  fosn  of  Ihe  plea  of  the  voucher,  where 
buildings  have  been  erected  <<he  ^ould  shew  the  special 
matter,  and  enter  into  warranty  for  so  much  as  was  at  the 
time  of  making  the  deed,  and  not  for  the  residue:''  CMA. 
Ballet  V.  Ballet 

The  result  is,  that  the  measure  of  damages  is,  and  ought 
to  be  the  same,  in  case  of  eviction,  whether  they  be  claimed 
in  an  action  upon  a  warranty,  or  covenant  of  seism,  or  ^ 
power  to  convey,  or  for  quiet  enjoyment;  that  this  inea* 
sure  was  settled  by  the  common  law,  upon  principles  of 
justice  and  sound  policy,  to  be  the  value  at  the  time  of  the 
contract,  without  regard  to  the  increased  m*  diminidied 
value,  or  to  improvements;  and  the  rents  and  profits,  for 
which  ikib  tenant  is  responsible  to  the  successful  owner; 
that  as  to  any  rents  and  profits,  for  which  he  may  not  be 
so  responsible,  the  vendor  would  not  be  responsible,  ainoe 
the  purchaser  would  have  enjoyed  them  by  virtue  of  his 
contract;  and  as  to  his  improvements,  if  reasenatde,  they 
will  be  discounted  against  the  rents  and  profits;  if  not,  the 
wndor  should  not  be  responsible  for  them,  attd  so  the  ven- 
dor  eannot,  in  any  case,  be  responsiUe  for  improvements; 
and  that,  with  us,  the  value  ought  to  be  ascertained,  (ow- 
ing to  the  circumstances  of  our  country,)  not  by  the  En- 
glish rule,  according  to  the  issues  beyond  reprises,  but  ac- 
cording to  the  value  in  gross,  the  best  standard  of  which 
i9,  in  general,  the  price  agreed  upon  by  the  parties,  at  the 
time  of  the  sale.  And,  that  when  it  does  not  otherwise 
appear  what  was  the  value  of  the  rents  and  profits  recover- 
ed from  Ae  purchaser,  or  for  which  he  may  be  responsi- 
ble, interest  upon  the  purchase  money  from  tiie  time  tiiat 
such  responsibility  for  rents  and  pn^ts  existed,  should  be 
given  in  lieu  of  the  rents  and  profits.  In  this  case,  suek 
responsibility  commenced  upon  the  original  entry  of  the 
appellee  into  the  land,  and  the  rents  and  profits  are  not  as* 
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o^rtoiihed.     But,  as  the  purchaser  otever  enjoyed  the  land    1823. 
for  any  time,  by  virtue  of  the  deed,  he  should  have  inter-  "Pj?^^* 
eat  on  the  puiehaae  money  from  the  time  he  paid  it  stoot 

Iliose  views  aj^ly  only  to  cases  of  ^ales  made  bonafidCf   ^J^, 
and  to  a  remedy  by  an  action  founded  on  the  contract 
The  ease  of  a  fraudulent  vendor  would  be  subject  to  irtl)er 
oonsideratioas,  in  an  action  on  the  case  in  the  nature  of  a 
writ  of  deceit 

The  judgment  should,  therefore,  be  reversed,  and  judg- 
ment rendered  for  11800,  with  interest  at  6  per  centum 
per  ammm  firom  September  22nd,  1809,  and  costs,  sub- 
ject to  the  credit  admitted  by  the  parties. 

Judge  CoAldTBB. 

The  first  olgection  is,  that  no  action  of  covenant  lies  on 
the  warranty,  tt^  remedy  being  by  warrantia  Q/mrim, 
or  by  suit  in  Chancery,  or  action  on  the  case  to  recover 
the  money  paid,  the  consideration  having  failed. 

I  have  not  had  it  in  my  power,  not  having  access  to  the 
aeeessary  authorities,  to  investigate  fully,  this  ancient  and 
obsolete  doctrine  of  warroMtia  chartae. 

In  Coke  LUtleton,  865,  note  1,  by  the  editor,  I  find 
the  ori^m  of  this  doctrine  stated.  It  is,  there  said,  that 
aooor^Mng  to  ^e  civil  kw,  the  purchaser  may  call  on  the 
seUer  to  waorrant,  who  was  substituted  as  defendant,  and 
the  porohaser  might  leave  the  defence  to  him,  or  defepd 
with  him,  or  if  evicted,  he  had  a  claim  i^n  the  warrantor 
fiir  cotnplete  irukmnifieation.  The  precise  sum  is  some- 
times agpeed  on  by  the  parties  in  tb^  contract;  but  pen« 
alties  of  this  kind  are  not  encouraged,  and  it  is  in  the  bneaat 
of  the  JudgO'to  moderate  or  increase  the  sum;  but  it  can- 
i|Ot  be  increased,  either  by  express  cof^tract  or  by  equity, 
to  move  than  double  the  pn^>erty  evicted.  The  warranty 
in  England,  it  is  said,  is  of  fendal  extraistton,  being  deriv- 
ed fisam  ithe  obligation  fiie  Lord  was  under  to  defend  the 
tenant's  tide  to  the  land,  and  if  evicted,  he  was  bound  to 
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1823.  make  him  recompense^  by  giving  him  lands  of  equal  vdU 
^J^f^-  ue  to  those  evicted. 
Stout  In  Hobartj  22^  it  is  laid  down,  that  toarranHa  chartm 
jaokaoQ.  ^^'^  1^®  "P^°  ^^  actions  real,  and  may  be  brought  either 
before  or  hanging  those  actions,  though  vcMjeher  only  lies 
in  the  actions;  and  this,  though  he  may  vouch  in  the  ac- 
tion that  is  brought  against  him;  and  if  he  recover,  or  after- 
wards lose  in  the  action  wherein  he  voucheth,  he  shall  have 
a  writ  of  habere  faeias  ad  vakntiam  within  the  year  after 
recovery  in  warrantia  chartm^  though  he  cannot  have 
execution  until  he  take  loss.  And  this  is  the  safest  course, 
because  he  shall  bind  the  land  from  the  teste  of  the  vhjo^ 
rantia  chartse;  whereas,  in  the  other  case,  it  is  only  bound 
from  the  time  of  the  voucher;  and.  it  is  also  there  laid 
down,  that  though  he  bring  warrantia  chartm^  he  must 
not  rely  on  that  alone,  but  must  also  vouch,  and  request 
plea  according  to  his  case. 

If  this  covenant  was  in  the  form  of  a  pure  warranty,  I 
doubt  whether  warrantia  chartm  lies  in  this  State  sinee 
1734,  when  voucher  was  done  away  by  our  statute,  4  Jlen* 
Stat,  at  Larg.  403;  and  if  I  am  wrong  in  this,  yet  sinot 
that  statute,  and  considering  the  entire  disuse  of  lliat  an- 
cient remedy,  its  incon^atibility  with  the  situation  of  this 
country,  and  the  forms  and  manner  of  conveyaneing  here, 
I  am  persuaded  that  no  one,  at  this  day,  considers  that  the 
'  nse  of  a  set  of  words,  differing  but  very  slighdy  from  an- 
other set,  will  entirely  alter  the  nature  of  the  liability  of 
the  vendor,  on  the  one  hand,  or  of  the  rights  of  the  pur- 
diaser  on  the  other,  in  case  the  covenant  to  warrant  is  bro- 
kmi;  and  tlmt  the  general  sense  of  the  country,*  and  aound 
principles  of  justice,  therefore,  require,  that  all  covenants 
of  this  kind,  however  worded,  should  be  considered,  as  to 
the  remedy  in  caa%  of  eviction,  as  personal  covensAts  by 
the  vendor;  that  is,  that  a  personal  action  of  covenant  will 
lie  on  such  warranty. 

But,  if  I  am  in  an  error  as  to  tiiis,  the  warranty  hereis 
not  in  the  usual  form  of  a  pure  warranty,  but  it  is  a  cove- 
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nant,  "that  he  will  warrant,  and  forever  defend,  against  1823. 
all  persons,  and  all  claims  whatever,  and  that  he  has  full  ■^<?<^«"*«^- 
power  and  authority  to  convey,  clear  of  incumbrances.  '^ 
Now,  the  verdict  finds,  that  there  was  a  claim,  against 
which  he  could  not,  and  did  not  defend,  although  it  is  true 
he  conveyed  the  legal  title  to  the  plaintiff,  the  adverse 
claim  being  of  an  equitable  nature. 

This,  too,  is  a  bargain  between  two  citizens  of  Virginia, 
for  a  sale  of  lands  in  Ohio.  A  warrantia  chartsB^  vouch- 
er, 4c.,  I  presume,  could  not  lie  between  these  parties  in 
Virginia,  on  a  sale  of  lands  in  Ohio;  and  there  is  no  proof 
that  it  would  in  Ohio,  even  if  they  lived  there,  or  that 
mich  remedy  exists  there.  Besides,  how  could  a  citizen  of 
Virginia  be  vouched  there  ?  And,  if  he  is  not  warned, 
though  the  tenant  may  lose  the  land,  he  cannot  recover  in 
value  e^ainsttfae  vouchee.  2  Saund,  32.  And,  what  has  also 
great  weight  with  me,  is  this :  A  personal  action  of  covenant 
may  be  brought  on  a  real  covenant  of  warranty,  where  the 
party,  neither  by  voucher,  nor  warrantia  charts^,  can 
have  recompense;  as,  where  the  disturbance  or  eviction  is 
byaletseforyears.  2  Broionl.  IBS,  Hob.  2B.  There  must 
be  a  suit  against  him,  and  an  eviction  at  law,  at  least  of  an 
estate  for  life.  Now,  if  he  could  neither  vouch,  lior  bring 
warrantia  ehartm  m  this  State,  of  luids  lying  in  Ohio, 
both  parties  living  here,  then  the  personal  action  lies.  But, 
again;  if  the  lands  lay  here,  the  eviction  is  not  by  a  suit 
at  law,  but  bill  in  Chancery;  and,  I  have  seen  no  case,  nor 
do  I  believe  any  can  be  found,  of  voucher  in  such  suit,  or 
of  an  execution  ad  vaientiam  on  a  warrantia  ehartm^ 
y9^^&te  the  reooveary  of  the  land  has  been  by  bill  in  equity. 
It  was  then  a  mere  personal  covenant,  or  must  be  treated 
as  such,  as  much  as  if  it  had  been  a  lease  for  years,  or,  as 
in  the  oases  referred  to,  where  the  oaiy  remedy  was  by 
personal  action. 

.  The  next  question,  which  relates  to -die  proper  measure 
of  damages,  k  a  very  important  one,  and  has  never  been 
directly  .decided,  that  I  ean  discover,  injthis  State. 
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1823.        Bxit,  it  is  said,  that  however  this  point  may  be^  in  j 
Ihcember.  ^al,  here  the  defendant,  though  he  had  the  legal  tkle,  and 
made  a  deed  to  the  plaintiff,  yet  notiiing  passed  by  tiie 
deed,  as  another  was  in  possession;  and  the  poasessiOD  wiaa 
afterwards  wrongfully  acquired  by  the  plaintiff^  as  the  eo* 
Tenant  was  broken  the  moment  the  deed  was  executed; 
and,  therefore,  he  is  only  entitled  to  the  purchase  money, 
with  interest.     I  confess,  I  do  not  clearly  peioeivs  the 
for^e  of  this  argument,  even  admitting  this  statement  el 
the  case;  or,  how  it  is,  that  a  man  who  conveys,  and  c<k 
venants  that  he  has  a  good  right  to  do  so,  can  urge,  in  ex- 
tenuation of  damages,  ^at  his  conveyance  operated  no- 
thing, and  that  he  had  no  right  to  comrey,  olthbugk  he 
expressly  covenants  that  he  had.     And,  though  the  pur- 
chaser may  have  had  such  notice  of  thio  equity,  as  to  poifr* 
pone  his  legal  title  to  the  daim  of  him  holding  that  equity, 
yet  the  appellant  must  be  presumed  to  have  assuied  him, 
that  there  was  no  valid  outstanding  olaim,  as  his  wacranty 
and  covenant,  that  he  has  a  good  rif^t  to  seD,  deariy  indi* 
cates.     He,  therefore,  cannot  shelter  himaelf  under  an  d^ 
ledged  improper  purchase,  by  the  appellee.    He  is  estopped 
to  say,  that  his  deed  passed  nothing.     If  he  couH  be 
urged  in'any  way,  it  ought  to  have  been  pleaded  as  a  fe«l 
eontract  between  both  parties,  that  both  were  guilty  o£ 
champerty  and  maintenance,  and  tiiat,  theiefere,  neeotieA 
at  all  lay  on  the  deed.     Nor,  can  the  appellant,  as  it  ap« 
pears  to  me,  urge  that  Jajckson^  the  af^pellee,  «Md  wnmg  in 
getting  possession.     He  did  no  wrong  to  him  wbteh  be 
eould  sue  lor,  or  set«off  in  this  ection;  and,  if  he  did  wrong 
to  others,  that  dement  in  him  gives  no  mmtto  tiie  ttp|iri 
lant 

But,  how.stands  tiie  &ot  ?  From  the  verdict,  and  the 
facts  agreed,  it  appears,  tiuit  one  Martin  held  the  legal  ^ 
tie;  that  the  appellant.  Stout,  as  early  as  1606,  and  kmg 
before  he  got  a  deed  from  Martm,  sold  the  land  to  one 
HoUenbaek;  but,  whether  he  had  then  purdiased,  or  paid 
Martin  for  it,  does  not  appear.     HoUmbw*  seU  to  one 
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Ciagpekf  who  took  possession.  After  tiiis,  Cloypole  1823. 
surrendered  the  possession  to  Martin^  who  held  the  legal  ^<^<^"^^ 
title,  and  olaimed  the  land,  (probably  hot  having  received 
tibepviehase  money,)  without  the  knowledge  of  Hollen* 
haeh.  Now,  I  apprehend,  that  the  lawful  owner,  getting 
thus  into  possession  of  hts  own  land,  could  not  be  guilty  of 
wnmg,  eitbAr  in  Ohio  or  Virginia.  It  appears,  however,* 
that  after  this,  Cloffpole^  who  was  probably  left  in  posses- 
sion by  Martiity  (though  that  is  not  expressly  stated,) 
without  the  knowledge  or  consent  of  Martin,  delivered 
possession  again  to  Hollenbetck,  and  took  a  lease  from  him. 

In  this  sitoation,  Martin^  ignorant  of  these  transactions, 
eonveyed  to  Slmit,  on  the  22d  of  September,  1S09,  be^ 
Uering  himself  in  possession,  by  hU  tenant,  and  Stout y  on 
the  same  day,  to  Jackson,  We  know  not  what  the  law 
of  Ohio,  on  this  subject  of  possession  by  Cktypohy  is;  it 
isnat  found.  But,  it  is  believed,  that  the  law  of  no  civi- 
lized Boeiety,  would  declare  such  a  deed  void^  so  as  to  pre- 
vent the  title  from  passing.  This  is  not  a  case  of  defect  of 
title  at  Ibw«  The  legal  title  passed^  but  there  was  an  out- 
standing equity;  and,,  if  there  is  a  distinction  between  a 
wwcnAty  of  seisin  and  a  wuranty  for  quiet  enjoyment, 
(wUcfa,  I  confess,  I  am  not  casuist  enough  clearly  to  per- 
oeive,)  ibis  is  a  case  in  which  the  legal  title  passed,  and 
the  party  eouM  not  sue  for  a  breach  of  covenant,  until 
ousted  l^  reason  of  this  outstanding  equitable  title. 
«  Wha^  then,  did  Ji^kson  do  ?  Being  the  lawful  owner, 
he  went  on  the  land,  as  every  lawful  owner  has  a  ri^t  to 
^^  and,  by  peaceable  means,  acquired  the  possession. 
E^pom  this,  he  haa  been  removed,  in  the  year  1813,  by  a 
decree  of  the  Supreme  Court  of  Ohio. 

The  verdict  finds  damages  for  the  plaintiff,  aeoordii^  to 
the  mUut  ofihe  land  and  improvements^  at  Uie  time  of 
eriotion,  to  the  amount  of  jS2,937  $0  cents,  with  interest 
from  tiiat  time,  in  case  that  ought  to  be  the  standard  of 
daimages;  and  0800  with  interest  from  ld09>  if  the  pur- 
diase  money  is  the  proper  standard;  which  queation  is 
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1823.  submitted  to  the  Court  If  the  law  of  Ohio  ou^t  to  go* 
Ihcember.  ^^j.^  ^^  ^^^^^^  ^^^  would  operate  in  favor  of  the  appellant^ 
it  has  not  been  found;  and  whether  the  increased  price  or 
value  arose  from  the  general  rise  of  lands  in  Ohio  in  the 
year  1813,  or  from  large  improvements  made  by  the  ap- 
pellee, if  this  last  circumstance  ought  to  vary  the  case,  is 
tiot  found.  It  appears  from  the  verdict,  that  Jackson  leas- 
ed the  land  to  Claypohy  and  it  not  being  found  that  he  re- 
moved to  it  himself,  the  probability  is,  that  large  improve* 
ments  had  not  been  made.  I  see  nothing,  therefore, 
which  will  enable  me  to  view  this  case  otherwise  than  as 
the  law  would  stand  between  two  citizens  of  Virginia,  on 
a  sale  and  eviction  of  lands  in  Virginia,  where,  between 
the  time  of  sale  and  eviction,  lands,  from  general  causes, 
have  appreciated  in  value,  and  which  lands  may  also  have 
been  rendered  somewhat  more  valuable  by  such  improve- 
ments as  a  tenant,  in  the  course  of  three  or  four  years, 
might  bd  supposed  to  make.  In  other  words,  and  as  a 
general  proposition  applicable  to  all  cases  of  this  kind,  is 
the  purchase  money  with  interest,  or  the  value  at  the  time 
of  eviction,  to  be  the  standard  ? 

My  present  opinion  is,  that  the  latter  is  to  be  the  stan- 
dard. It  is  true,  that  if  the  loss  has  been  greatly  increas- 
ed by  a  large  expenditure  of  money  beyond  what  a  pru- 
dent and  just  man  ought  to  make,  according  to  the  circum- 
stances of  the  case,  there  might  be  some  diflBculty  in  doing 
exact  justice  to  both  parties.  Indeed,  it  must  be  admit- 
ted, that  whichever  standard  is  adopted,  entire  justice  will 
not  always  be  attained.  Nothing  is  found  in  this  case, 
and  I  must  presume,  therefore,  that  nothing  exists,  to  vary 
it  from  the  general  proposition  above  stated. 

This  question  has  been  differently  settled  in  different 
States.  If  I  err,  therefore,  I  have  the  consolation  of  be- 
ing supported  by  those,  who,  under  a  similar  state  of  things, 
have  thought  as  I  do;  and  as  the  law  in  this  State  will  not 
be  settled  in  this  case,  I  will  have  an  opportunity  to  aban- 
don my  present  opinion,  if,  with  better  lights,  I  shall  see 
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cause  to  do  so,  whenever  this  importent  question  shall    1693. 
again  come  on  before  a  full  Court  DecemUr. 

This  b  an  action  of  covenant;  concerning  which,  it  has  si^q^ 
been  well  observed,  "  that  as  the  good  of  society  requires  t  ?' 
a  punctual  performance,  and  that  no  person  should  be  al- 
lowed to  rescind  or  break  through  his  contracts,  so  the 
law  has  provided  a  remedy,  by  action  of  covenant,  in 
which  the  injured  party  is  to  recover  damages  for  the  vio- 
lation of  the  contract,  in  proportion  to  the  loss  he  has 
sustained.'^  Bac.  Mr.  tit.  Covenant;  3  Black,  Com, 
157. 

In  this  action,  then,  the  general  question  is,  what  loss 
has  the  party  really  sustained? 

But,  we  are  told,  that  this  is  an  action  of  covenant  on  the 
sale  of  real  estate  in  fee  simple,  and  that  it  is  brought  on 
the  deed  of  conveyance  itself,  and  that  whatever  may  be 
the  law  of  this  action  of  covenant  generally,  as  to  sales  of 
personal  property,  or  in  other  cases,  such  as  leases  for 
years,  &c,  and  the  loss  really  sustained  in  such  cases,  by 
reason  of  the  breach  of  such  covenants,  yet,  as  anciently  a 
party  to  whom  lands  had  been  conveyed  in  fee,  might 
bring  his  warrantia  cliartae,  we  must  see  what  he  could 
have  recovered  in  that  action;  and  although  that  action 
has  been  out  of  use  for  a  century,  and  the  covenant,  at  least 
as  regards  this  deed,  is  a  mere  personal  one  in  this  respect, 
yet  the  remedy  is  to  be  varied  and  the  damages  assessed, 
according  to  the  nature  of  the  recovery,  in  that  obsolete 
action.  This  will  Be  proper,  if  that  remedy,  founded  on 
ancient  feudal  doctrines  which  have  long  since  passed 
away,  and  which  never  existed  here,  gives  a  proper  and 
just  rule  in  regard  to  those  who  contract  for  a  personal  co- 
venant and  for  a  just  remuneration,  according  to  the  prin- 
ciples consequent  on  such  an  undertaking;  otherwise,  not 

I  cannot,  at  present,  bring  my  mind  to  acquiesce  in  the 
doctrine,  that  it  does  give  the  correct  rule.  That  remedy 
had  its  own  law,  founded  on  feudal  and  obsolete  reasons. 
It  gave  nothing,  for  instance,  when  the  vouchee  had  no 

Vol.  n.  21 


^^  Court  qf  Appeals  qf  Virginia. 

1828.  ^ands,  however  wealthy  m  other  respects.  If  the  lands, 
Decemker.  ^qo,  recovered  on  voucher,  were  afterwards  evicted,  so 
^^^  that,  in  reality,  there  was  no  satisfaction,  the  remedy  was 

All  these  doctrines,  doubtless,  suited  the  feudal  times. 
But,  suppose  a  man  sells  lands,  receives  the  purchase  mo- 
ney, and  puts  the  purchaser  into  possession,  "under  a  cove- 
nant to  convey,  and  before  conveyance,  there  is  an  evic- 
tion by  title  paramount;  no  warrantia  chartm  lay  in  such 
case,  there  would  be  then  no  such  standard  to  compare  by; 
and  what  then  would  give  the  rule  ? 

But,  I  am  not  fully  satisfied,  that,  testing  the  question 
by  the  nature  of  the  recovery  in  this  ancient  action,  ex- 
cept as  to  increased  value,  by  reason  of  improvements,  I 
should  not  be  supported  thereby.  If  the  warrantor,  on 
•being  vouched,  enters  into  warranty,  generally,  that  is, 
makes  defence,  without  saying  any  thin^  more,  he  will  be 
held  to  warrant,  according  to  the  tJken  value;  but,  if  the 
estate  is  more  valuable,  by  reason  qf  improvements,  there 
he  can  plead  that  matter.  If,  however,  this  is  not  the  case^ 
I  have  seen  no  case  which  goes  to  Aew,  that  he  can  al- 
ledge  that,  from  general  causes,  the  land  has  become 
more  valuable,  and  that  for  that  cause^  he  is  not  bound  to 
enter  into  a  general  warranty.  I  believe  no  such  case  can 
be  produced;  but,  on  the  contrary,  that,  by  analogy  to  ca- 
ses I  shall  produce,  he  could  not 

To  simplify  my  ideas,  on  this  subject,  I  will  suppose, 
that  A.  has  thirty  acres  of  land,  unimproved,  each  acre  of 
equal  value,  say  $  100;  and  sells  t^  of  them  to  B.  for 
%  1 ,000.  They  all  remain  unimproved,  until  B.  is  evicted ; 
at  which  time,  from  general  causes,  they  have  apprecia- 
ted in  value,  and  are  then  worth  $  200  each  acre.  Will 
B.  get  only  five  acres  of  the  twenty  adjoining,  and  yet 
held  by  A. ,  or  ten  acres  ?  If  the  latter,  as  I  apprehend  he 
wouldy  then  he  gets  land  worth  $  2,000  at  the  time  of  evic- 
tion, tfaoo^  he  gave  but  $  1,000  for  that  evicted. 
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But,  suppose,  from  a  counteir  current  in  human  affiiirs,     1883. 
the  lands  were*  worth  only  $  50  per  acre,  at  the  time  of  •^««**'- 
eviction;  would  he  get  the  remaining  twenty  acres,  worth     stoat 
only  the  $  1,000,  or  only  ten  acres,  worth  as  much  as  the 
ten  he  lost  ?     I  apprehend  the  latter. 

Assignment  of  dower  is  a  warranty  in  law,  and  so  is 
an  exchange  or  partition  of  lands.  2  Sound,  38,  6,  note 
5;  Co.  lAit,  384,  6.  If  a  widow  is  sued,  she  may  vouch; 
and,  if  she  is  evicted  of  her  dower,  she  will .  recover 
one-third  of  the  remaining  two-thirds.  In  every  ex- 
ehange,  lawfully  made,  this  word  excambvum  importeth  a 
warranty,  and  also  a  condition.  4  Co.  JRep.  Idl,  Bus- 
■i€ffrd^s  Cctse.  The  latter  gives  re-entry,  and  the  other 
voucher  and  recompense;  and  this  in  respect  of  Ae  reci- 
procal consideration,  one  land  being  given  in  exchange  for 
the  other;  but,  it  is  a  special  warranty  on  the  vouchee^ 
and^  therefore,  the  voucher  shall  not  recover  other  lands 
in  value;  and  the  same  law  is  in  case  of  partition.  Hence, 
it  follows,  that  if  three  acres  are  given  for  three  acres, 
and  one  is  evicted,  the  condition  is  entirely  broken,  and 
the  person  evicted  may  re-^enter  for  the  whole;  but,  if  he 
Voudbes,  he  shall  recover  in  value  but  according  to  the 
loss.^  In  partition,  however,  if  each  parcener  has  three 
acres  of  equal  value,  and  one  is  evicted  of  one  acre,  having 
l^rayed  in  aid  the  other,  she  will  only  get  half  an  acre,  so 
as  to  make  all  equal.  So,  if  three  acres  of  equal  value  de<* 
scend>  and  the  heir  endows  the  widow  of  one,  and  fAM  is 
impleaded,  and  vouch,  and  is  evicted,  she  will  recover  only 
the  l&ird  part  of  the  two  acres.  But,  in  case  of  ekchuige, 
each  party  is  a  several  purchase,  and  each- warrants  the 
whole  to  the  other;  and,  therefore,  he  shall  recover  to  the 
value  of  what  is  lost 

Let  me  ask,  whether  it  \Vt)uld  have  been  tolerated  ia 
either  of  these  oases,  for  the  vouchee,  or  the  parcener,  who 
was  prayed  in  aid,  to  say,  '^  true,  you  are  impleaded,  and 
may  be  evicted;  it  is  also  true,  that  yoiur  lands  have  ap- 
preciated>  from  general  causes,  as  well  as  mine;  but,  if  you 
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1823.  are  evicted,  I  infisty  that  your  lands  shall  be  valued  at  Che 
Jl^^cember.  time  that  the  exchange  or  partition  was  made,  or  the  dower 
suNii  assigned;  and  that  I  shall  compensate  you  out  of  the  lands 
Jtckm.  ^  **^^^>  **  ^^^  present  value.  They  are  now  worth  dou- 
ble what  they  were  then;  and  though  you  gave  me  three 
acres  for  the  three  you  may  be  evicted  of,  and  which  are 
now  of  equal  value  with  the  three  I  hold,  yet,  I  will  com* 
pensate  you  for  the  loss  of  the  three  I  gave  yon  in  ex- 
change, by  onQ  half  of  what  you  gave  me  ?''  Would  the 
dowress,  and  parcener  evicted,  also  receive  their  satisfac- 
tion in  the  same  way  ? 

But,  the  party,  in  the  case  of  exchange,  could  re-enter 
for  the  whohy  and  this  by  the  same  law  which,  by  the 
other  remedy,  it  must  be  contended,  would  only  give  him 
one-^fialf. 

I  incline  to  think,  therefore,  that  the  vouchee  must  en» 
ter  into  a  general  warranty,  unless  when  he  can  plead, 
that  the  lands  sued  for  have  been  increased  in  vaitte  by 
improvements, 

But^  the  case  cited  from  Johnson^ s  New  York  Reports, 
admits,  that  in  an  action  of  covenant,  there  oan  be  no  dif- 
ference as  to  increased  value,  whether  arising  from  general 
causes,  or  improvements.  If  the  law  of  toarrantia 
chartse,  however,  was  different  from  what  I  suppose  (con- 
cerning which,  I  shall  not  further  dispute,)  it  might  have 
been  justice  in  feudal  times;  but,  it  was  not  the  kind  of 
justice  dispensed  by  the  civil  law,  which,  I  think,  affords 
a  standard  better  adapted  to  our  times,  and  to  the  office  of 
an  action  of  covenant,  as  by  it,  complete  indemnification 
was  given;  and  ought  not,  therefore,  to  influence  us  in  the 
decision  of  what  is  the  proper  standard  of  indemnifica- 
tion, in  that  action.  Such  a  standard  as  that  insisted  on, 
I  believe,  has  never  been  in  the  contemplation  of  parties 
contracting  in  this  States  and,  I  think,  I  am  justified  in 
this  belief,  by  the  opinions  (though  they  may  be  called 
obiter^)  of  the  Judges  of  this  Court 
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In  Mitts  y.  Betty  S  Call,  3S0;  which  was  on  a  bill  for    1823. 
a  specific  execution  and   conveyance  of  land,  a  part  of  ^^^^^^' 
which  had  been  recovered  from  the  purchaser,  Judge  Pkn-     stcwt 
DLSTON,  speaking  for  the  whole  Court,  says':  "The  first   jgcfaon. 
point  which  presents  itself  to  the  consideration  of  the 
Court  is,  by  what  ratio  the  compensation  to  be. made  to 
Milhy  for  the  land  evicted,  is  to  be  adjusted  ?  Whether  the 
value  of.  them,  at  the  time  of  eviction,  or  at  the  time  the 
purchase  was  made  ?     The  former  would  have  been  the 
rule,  if  a  conveyance  had  been  made  warranty;  since  the 
purchaser  is  entitled,  on  the  covenant,  to  the  increased  va- 
lue of  the  estate,  as  weU  as  for  any  improvements  he  may 
have  made  on  it     But  where,  as  in  this  case,  the  contract 
is  executory,  a  Court  of  Equity  will  adjust  it,  upon  princi- 
ples of  equity,  according  to  the  circumstances;  and,  since 
Mitts  appears  to  have  been  faulty  in  his  payments,  which, 
if  regularly  made,  might  have  prevented  the  loss,  it  ought 
to  be  adjusted,  by  proportioning  the  loss  to  the  value  of 
the  whole  purchase  money  for  the  whole  land." 

No  case  of  an  action  of  covenant,  on  a  warranty  in  a 
deed,  in  which  this  question  has  been  made,  has  ever  come 
before  this  Court,  that  I  am  aware  of;  not,  I  presume,  be- 
cause no  such  case  has  occurred,  (for,  I  am  told,  they  fre- 
quently do,)  but,  because  the  universal  understanding,  and 
justice  of  the  country,  has  sanctioned  the  above  opinion. 

The  same  doctrine  is  laid  down  by  Judge  Roane,  in  the 
case  of  Humphreys  v.  M^Clanachany  1  Munf.  500,  as 
settled  in  the  case  of  Mitts  v.  Bett.  But,  this  was  an 
executory  agreement,  as  in  the  case  of  Mitts  v.  Betty  and 
the  value  settled  on  equitable  principles,  according  to  the 
circumstances  of  the  case. 

So  in  the  case  of  Nelson  v.  Matthews,  2  Hen,  &  Munf. 
177,  Judge  TtTCKEB  lays  down  the  same  general  doctrine, 
admitted  to  be  law  in  3£itts  v.  Bett.  But  this  was  a  case, 
'  not  of  eviction,  but  of  a  deficiency  in  the  land;  so  that  there 
being  no  land  lost,  tohich  could  be  seen  and  valued,  the 
average  price  per  acre  of  the  whole,  was  the  only  standard 
that  could  be  resorted  to. 
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1823.        Since  the  argument,  I  have  been  referred  to  Crenshaw 
December,  y.  Smith  4*  Co.^  5  Mun£  415.     I  have  examined  the  ori- 
ginal record  in  that  case  and  my  note  of  the  argument,  and 
find  the  report  of  it  is  not  as  full  as  could  be  wished. 

The  case  turned  on  a  title  bond,  set  out  in  the  amended 
cross-bill,  which  is  not  noticed  in  the  report  The  princi- 
pal tract  of  land,  which  was  the  great,  if  not  the- sole  ob* 
ject  of  the  purchase,  was  conveyed  by  deed,  with  general 
warranty;  the  consideration  expressed  being  iS300,  the 
whole  purchase  money  stipulated  for,  as  far  as  appeared  in 
the  cause.  But  the  title  bond  extended,  also,  to  lands  ad^ 
joining,  some  of  them,  and  possibly  all,  standing  on  incho* 
ate  rights.  From  this  circumstance ;*^the  peculiar  phra-* 
seology  of  the  bond  as  to  these  adjoining  lands; — and  from 
the  will  of  Crenshaw  directing  this  debt  to  be  paid;-* 
there  was  much  reason  to  doubt,  whether  Boberts  sold 
any  thing  more  than  his  rights  in  this  land,  and  it  was  of 
a  part  of  this  land  that  the  alledged  eviction  had  been. 
The  case,  then,  was  placed  by  the  argument,  on  the 
ground,  that  the  bill  was  to  be  considered  in  the  natui^  of 
a  bill  for  a  specific  execution,  and  as  it  appeared  that  the 
party  could  not  convey  the  100  acres,  compensation  ought 
to  be  made. 

In  this  view,  the  case  was  one  like  Mills  v.  Bellf  witii 
this  difference,  that  in  this  case  there  were  doubts  as  to 
the  propriety  of  any  compensation  at  all. 

The  question  now  before  the  Courts  was  neither  made 
in  the  argument,  nor  was  it  considered  by  the  Court  The 
present,  I  believe,  is  the  first  case,  in  which  that  question 
has  directly  come  before  the  Court 

I  should  not  be  governed  by  the  dicta  of  the  Judges  in 
the  above  cases,  if  I  saw  good  reasons  to  depart  finom  them; 
but  I  do  not  I  cannot  say,  when  a  jury  is  calJed  on  to 
estimate  what  was  the  value,  at  a  given  day,  of  a  particu- 
lar tract  of  land,  which  a  party  has  lost,  and  of  course  has 
lost  something  of  that  value,  and  has  sustained  damage  to 
that  amount,  that  an  estimate  of  such  value  «nd  loss  can 
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be  considered  a  mere  Speculative  estimate  of  dami^e,  so    1823. 
as  to  come  under  the  doctrines  on  that  subject     I  do  not  -©«»»»«*«•• 
understand,  that  either  the  civilians  or  our  Judges  have     stont 
considered  that  the  real  damage  which  a  man  has  sustain-    j^^^. 
ed  in  such  a  case,  cannot,  with  sufficient  certainty,  be  as- 
certained* 

Suppose  a  part  is  evicted,  which  cuts  off  the  only  spring 
attached  to  the  dwelling,  and  the  most  valuable  part  of  the 
land  and  improvements,  both  absolutely  necessary  to  the 
enjoyment  of  the  residue,  either  for  the  purposes  of  comfort 
or  jNTofit  Is  the  average  price  to  give  the  rule,  or  must 
not  the  intrinsic  value  of  the  land  lost,  added  to  its  rela- 
tive value  to  the  r^idue  of  the  tract,  give  it?  And  how 
can  we  carry  this  back  to  the  date  of  the  contract?  The 
parties  never  fixed  a  value  on  the  land,  thus  disjointed  and 
cut  to  pieces.  It  cannot  be  said,  this  or  that  is  the  value 
they  fixed  to  it  in  that  situation.  The  jury  must  first 
speculate  on  what  it  is  probable  the  purchaser  would  have 
valued  it  at,  and  whether  he  would  or  would  not  have  pur- 
chased, nndear  such  circumstances,  and  then  say  that  this 
Was  what  he  had  agreed  to  give  for  it,  before  it  can  be 
said  that  this  was  the  value  fixed  by  the  parties.  This,  I 
think,  would  be  like  speculative  compensation,  rather 
than  fixing  real  damage.  But,  if  the  jury  in  this  case, 
ought  to  fix  the  actual  loss,  by  taking  into  consideratioh, 
not  only  the  intrinsic  value  at  the  time  of  eviction,  but  its 
relative  value  also,  (and  I  cannot  see  how,  in  jiistiee,  they 
could  do  otherwise;  indeed,  the  Judges  in  Nelson  v.  Mat* 
thews,  all  concurred  in  opinion,  that  in  such  a  case  as  I 
have  supposed,  the  actual  as  well  as  relative  value  is  to 
l^e  the  rule,)  they  may  fix  the  value  beyond  the  original 
purchase  money  of  the  whole;  so  that  the  plaintiff  in  this 
case,  mi^t  possiUy  recover  more  for  a  part,  than  he  would, 
bad  he  been  evicted  of  the  whole,  and  tiie  purchase  money, 
the  supposed  value  agreed  on,  had  given  the  standard. 
We  cannot  combine  the  estimate  of  the  value  in  such  case, 
with  the  purchase  money.     All  will  then  be  doubt  and 
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1893.    «peculative  opinion.     We  must  go  for  the  arenge  {nice 
^^^^'  given,  or  for  the  real  loss.     I  think  the  latter. 

But,  suppose  the  purchase  is  of  a  house  and  forty  feet 
in  a  town,  not  producing  one  cent  of  profit,  except  from 
the  buildings,  which  have  been  consumed  by  fire  before 
the  eviction.  Is  the  seller  to  make  good  this  loss  to  the 
purchaser,  by  returning  the  whole  purchase  money  and 
interest,  not  even  having  credit  for  the  rents,  or  to  pay 
only  the  value  of  the  naked  lot,  which  was  all  that  the 
purchaser  lost  by  the  eviction,  leaving  him  to  stand  his 
own  insurer  against  accidents  of  this  kind,  or  any  other 
depreciation  in  value  at  the  time  of  eviction?  What  does 
the  purchaser  lose  ?  The  property  of  a  given  value  at  the 
time  of  eviction,  at  which  time  the  covenant  is  broken  and 
action  accrues. 

Again;  A.  sells  to  B.  40  feet  of  ground  in  the  Main 
street  of  Richmond,  valuable  only  as  a  building  lot,  and 
sold  as  such,  .  To  make  it  avail  any  thing  to  the  purcha- 
ser, he  erects  buildings,  and  is  evicted.  Has  he  only  lost 
his  purchase  money  and  interest  ?  Or,  has  he  lost  what  the 
lot,  with  the  buildings,  would  have  sold  for,  the  day  after 
eviction?  Certainly  the  last;  and  the  only  question  then 
is,  whether  that  is  the  real  damage  he  has  sustained  in  con- 
sequence of  the  bad  title,  and  breach  of  contract  on  the 
part  of  the  defendant?  Could  there  be  any  doubt  of  his 
right  to  recover  that,  especially,  if  as  in  this  case,  such  loss 
had  not  arisen  from  a  paramount  title,  unknown  to  the  de- 
fendant, but  in  consequence  of  a  previous  sale  made  by 
him?  I  think  that  would  be  the  only  safe  and  just  mea- 
sure of  the  injury  in  either  case;  but  surely  there  could 
be  no  doubt  in  the  latter.  The  vendor  could  not  say,  you 
ought  to  have  waited  for  20,  30  or  50  years,  so  as  to  be 
sure  there  was  no  adverse  claim,  before  you  occupied  the 
property,  in  the  only  way  you  could  occupy  it,  so  as  to 
make  it  of  the  value  of  one  dollar  to  you. 

It  will  not  do  to  say,  that  such  risque  to  vendors  will 
put  an  end  to  the  sale  of  real  estates.     If  they  do  not  wish 
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to  eneounter  such  ruque,  they  ean  make  a  ^peeial  warran-    1803. 
ty  to  return  tbe  purchase  money  only,  or  pro  rcLia  for  the  "fj^JJljT* 
quantity  eyicted,  and  get  a  price  in  proportion;  they  are     stoot 
not  to  warrant  a  good  title,  get  a  full  price,  and  then  say   ji^^^. 
they  are  not  to  make  good  the  actual  loss  which  the  yen- 
dee  sustains. 

What  would  be  the  proper  estimate  in  case  the  purcha- 
ser, after  notice  of  an  adverse  claim,  goes  on  to  make 
valuable  improvements,  or  without  such  notice,  lays  out 
sums  which  no  prudent  man  ought  to  expend,  it  is  not  ne- 
cessary for  me  to  speculate  about  Extreme  suppositions, 
out  of  the  usual  and  fair  course  of  human  transactions,  are 
not  to  vary  the  plain  principles  of  justice,  applicable  to  or- 
dinary occurrences. 

It  would  not  be  tolerated,  for  the  vendee  to  prove,  that 
at  the  time  of  the  purchase,  he  could,  with  the  same  mo- 
ney, have  purchased  another  tract  of  land,  then  offered  to 
him,  and  which,  even  at  the  time  of  eviction,  was  worth 
so  much;  or,  to  say,  that,  if  he  had  not  been  evicted,  he 
would,  at  the  time  of  the  trials  and  when  he  gets  com- 
pensation, have  sold  it  for  so  much. 

These  would  be  considered  unjustifiable  speculations, 
however  clearly  proved,  and  non  constat^  that  he  would 
have  done  either  the  one  or  the  other.  But,  all  will  admit, 
that  he  lost  property  of  a  given  value,  at  the  time  of  evic- 
tion, and  that  he  has,  therefore,  actually  sustained  damage 
to  that  amount,  by  the  failure  of  the  vendor  to  warrant  and 
defend  against  the  adverse  claim,  as  he  covenanted  to  do. 
To  decide,  that  he  shall  not  make  good  that  loss^  it  has 
been  very  aptiy  said  by  the  counsel,  would  be  to  annul, 
instead  of  enforcing  the  contract 

It  appears  to  me,  that  the  original  price  or  value  has  no- 
thing to  do  with  the  question;  and,  that  much  of  the  er- 
ror, in  the  arguments  I  have  seen,  arises  from  the  supposi- 
tion, that  if  a  sum  of  money  was  given,  that  sum,  at  least , 
with  interest,  must  be  recovered.  It  is  true,  that  the  price 
may  sometimes  form  a  correct  guide;  as,  when  the  purcha- 

VoL.  n.  22 
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1823.  ser,  before  entry ,  discovers  a  paramount  title,  and  sues  on 
December,  ^j^^t  is  ^denominated  the  warranty  of  title  or  seisin;  and 
Stoat  ^^9  before  there  is  any  material  change  in  the  property, 
Jaeluion.  ^^  ^®  ***^  sustained  any  loss,  except  parting  with  his  mo- 
ney, brings  his  action.  In  such  cases,  the  jury  would 
give  him  at  least  his  purchase  money,  and  interest  But^ 
where  he  has  been  put  in  possession,  has  made  improve- 
ments, or  has  permitted  improvements  to  dilapidate,  or, 
from  any  cause,  the  lands  are  more  or  less  valuable,  his 
loss,  by  the  eviction,  is  not  his  purchase  money  that  he 
parted  with  on  the  sale.  His  loss  is  the  real  value  of  the 
property  at  the  time  of  eviction.  If  he  has  been  obliged 
to  pay  mesne  profits,  it  is  because  he  has  received  them; 
so,  he  has  nothing  to  complain  of  on  that  score;  and,  there- 
fore, I  cannot  see,  according  to  the  doctrines  contended 
for,  on  what  principle  it  is,  that  he  is  to  get  interest  on 
his  purchase  money,  except  it  be  on  the  principle  of  an- 
nulling the  contract,  and  restoring  the  parly,  as  far  as  may 
be,  to  his  former  situation.  But,  can  you  do  this  at  law  ? 
And,  if  you  can,  will  it  be  justice  to  do  it,  without  giving 
him  his  improvements  ?  Suppose  A.  purchases  of  B. 
and  is  put  in  possession,  and  makes  improvements;  but, 
before  he  has  paid  all  his  purchase  money,  he  finds  B.  can- 
not make  him  a  title  to  a  most  valuable  part  of  the  land, 
near  the  improvements,  and  he  applies  to  a  Court  of  Equi- 
ty to  i^escind  the  agreement:  Is  he  to  lose  his  improve- 
ments, which  were  made  on  the  faith  of  a  good  title  ?  It 
will  not  do  to  reply,  that,  in  that  case,  the  vendor  gets  the 
improvements,  and  ought  to  pay  for  them;  for,  it  is  the 
same  to  the  vendee,  whether  he  gets  them,  or  another. 
His  loss  would  have  been  the  same,  had  they  been  erected 
on  the  part  of  the  land  evicted.  Whether  the  vendor,  or 
a  stranger  gets  them,  the  damage  is  the  same  to  him. 

But,  a  Court  of  Common  Law  does  not  rescind;  it  en- 
forces agreements;  and,  by  an  action  of  covenant,  makes 
full  compensation  for  the  actual  loss  sustained  by  their 
violation. 
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The  purchase  money,  or  value  at  the  time  of  the  sale,  1823. 
may,  or  may  not,  be  properly  resorted  to,  according  to  cir-  ^^^^^' 
cumstances,  as  affording  a  criterh>n  of  the  loss  sustained  by 
the  eviction;  but,  in  my  opinion,  it  will  rarely  give  the 
just  rule,  because,  the  injury  sustained  must  be  adjudged 
of  at  the  Hme  the  covenant  is  broken,  and  at  which  time 
action  accrues.  In  this  case,  it  was  sustained  at  the  time 
the  appellee  lost  his  land  by  the  decree,  and  not  before. 
He  could  not  have  sued  his  covenant  before  that  time.  He 
then  lost  his  land,  worth  what  the  verdict  finds;  and,  I  am 
obliged,  therefore,  to  affirm  the  judgment. 

Judge  Brooke. 

The  question  that  has  been  so  elaborately  discussed,  b 
one  of  great  importance;  and,  it  is  to  be  regretted  that, 
there  being  but  a  bare  Court,  it  is  not  to  be  finally  settled 
in  this  case.  No  case  has  been  shewn,  in  which  an  action 
of  covenant  has  been  sustained  upon  a  technical  warranty 
at  the  common  law;  and,  if  this  were  a  warranty,  in  its 
strict  sense,  of  lands  lying  in  Virginia,  it  might  be  insisted, 
that  this  action  would  not  lie.  But,  as  the  lands  warranted, 
lie  in  another  State,  the  laws  of  which  are  not  found  in  the 
verdict,  it  may  be  inferred,  that  the  parties  used  the  term 
warrant,  in  the  deed,  in  its  vulgar,  and  not  in  its  technical 
sense;  and,  that  the  action  of  covenant,  upon  general  prin- 
ciples, was  the  proper  action  in  this  case.  The  covenant 
consists  of  two  parts.  First;  a  warranty  of  the  title;  and, 
secondly,  that  the  grantor  had  power  and  authority  to  con- 
vey. It  vdU  be  perceived,  however,  that  the  plaintiff  has 
not,  in  alledging  a  breach  of  the  covenant,  treated  it  in  any 
other  light  than  as  a  covenant  of  seisin,  at  the  time  the 
deed  was  executed.  Considering  it  as  a  warranty  at  the 
common  law,  great  diversity  of  opinion  has  existed,  as  to 
what  was  the  substantial  recovery  upon  a  warranty  of  that 
character;  and,  it  is  supposed,  that,  in  an  action  of  cove* 
nant,  equivalent  damages  ought  to  be  recovered.     The 
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1823.  warranty  in  a  deed  was  introduced  at  a  very  early  period 
-^^^^^^  of  English  tenures.  Its  object  was,  in  case  of  eviction  of 
the  title  warranted,  to  secure  to  the  warrantee  lands  of 
equal  value  to  the  lands  from  which  he  was  evicted;  and 
the  diversity  of  opinion  has  been,  on  the  question  whether 
of  equal  value  at  the  time  the  warranty  was  entered  into,  or 
at  the  time  of  the  eviction  of  the  warranty.  The  pleadings 
are  said  to  be  the  best  evidence  of  the  law,  and  I  think 
will  settle  the  point  in  controversy.  If  a  party  was  sued 
in  an  action  in  which  he  mi^t  vouch  the  warrantor,  the 
latter  was  at  liberty  to  plead  die  actd&l  value  of  the  land 
warranted  at  the  time  the  deed  was  executed,  and  the 
voucher  recovered  other  lands  of  that  value  only.  If  he 
failed  to  plead,  a  jury  was  empannelled,  to  enquire  into 
the  value,  at  the  time  of  the  warranty,  and  the  recovery 
over  was  of  lands  of  that  value,  and  no  more.  This  seems 
to  have  been  the  settled  law,  from  the  time  of  Edward  3d 
down  to  James  1st  Year  Booky  3  Ed.  3,  14  £.  So 
also  laid  down  in  Fitzherbert;  Brooks  and  RolPs  Abridge- 
ment Covenants  of  seisin  against  eviction,  and  for 
quiet  enjoyment,  were  introduced  into  deeds  long  after 
warranties,  not  for  the  purpose  of  greater  indemnification, 
but  to  supply  some  defects  in  the  warranty  of  another  des- 
cription. The  warranty  gave  no  remedy  against  the  per- 
sonal estate  of  the  warrantor.  It  lay  only  against  him- 
self, or  his  heirs.  If  there  were  no  lands  in  the  seisin  of 
the  warrantor,  when  the  writ  was  issued  in  the  suit  in 
which  he  was  vouched,  there  could  be  no  recovery  over 
against  him.  So,  also,  if  none,  when  the  writ  of  toar- 
raniia  chartae  issued,  the  warranty  was  unavailing.  F. 
N.  B.  222.  These  were  obvious  objections  to  a  sole  reli- 
ance on  a  warranty,  when  personal  property  had  become 
of  more  consideration  than  at  the  time  warranties  were 
alone  resorted  to  for  indemnification,  in  case  of  eviction  by 
superior  tith.  Upon  a  covenant  of  seisin,  the  party  is'to 
be  indemnified  for  the  money  paid;  perhaps  with  mterest 
It  is  so  expounded  by  the  En^sb  law.     Upon  covenants 
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against  eviction,  the  rule  is  the  same;  and,  upon  general  1823. 
principles,  it  ought  to  be  so.  Neither  improyements  or  '^^JJJ^' 
increased  value  of  the  lantL,  is  in  the  contemplation  of  the 
parties,  nor  is  diminiriied  value  considered  by  them.  The 
land,  and  the  price  given,  are  the  subjects  of  the  contract 
Any  thing  more  would  be  ^teculative  matter;  as  to  which, 
value  could  not  be  so  fixed  as  to  bear  any  reasonable  pro- 
portion to  the  matters  in  the  contemplation  of  the  parties 
at  the  time.  The  rule  of  the  civil  law  differs  .from  the 
common  law  rule,  (which  delights  in  certainty,)  and  is 
said  by  some  writers  to  be  a  very  arbitrary  rule.  It  is  ad- 
mitted, not  to  apply  to  extreme  cases,  and  is,  of  course, 
very  unsettled.  By  that  rule,  it  is  admitted,  that  damages 
are  recovered  for  improvements,  and  other  incidental 
changes  in  value.  Speculative  damages  have  been  uni- 
formly discountenanced  by  the  decisions  of  this  Court  In 
the  few  cases  that  have  been  before  it,  in  which  the  doc- 
trine of  warranty  has  been  glanced  at,  (without  a  thorough 
investigation  of  it,)  it  has  been  supposed  by  the  Judges  to 
be  a  hard  doctrine;  and  the  cases  have  been  decided  upon 
what,  I  am  of  opinion,  is  the  correct  standard  of  value,  in 
exclusion  of  speculative  damages.  But,  whatever  may  be 
the  true  standard  of  value,  deducible  from  any  analogy  to 
the  recovery  over  upon  a  warranty  at  the  common  law,  it 
would  not  apply  to  this  case.  The  i4;>pellee,  Jackson,  never 
was  in  possession  of  the  land,  under  his  title  from  the  ap- 
pellant He  came  into  possession  under  another  title,  as 
appears  by  the  verdict,  with  full  knowledge  that  it  was  a 
better  title  than  the  one  under  which  he  claimed.  His 
action  of  covenant,  upon  the  warranty,  accrued  before  he 
entered  upon  the  land  in  question;  and,  he  cannot  be  enti- 
tled, by  his  own  act,  to  larger  damages  than  the  then 
breach  of  covenant  gave  him.  In  efiect,  there  being  no 
good  title  in  the  iqq>ellant,  when  he  conveyed,  and  no  pos- 
session in  the  a|q;)ellee,  under  the  convesrance,  the  covenant 
%vas  broken,  in  limine,  and  gave  the  appeUee  an  action, 
substantially  upon  a  covenant  of  seisin.  The  alledged 
breach  of  the  covenant,  in  the  declaration,  gave  it  that  cha- 
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1823.    I'acter  also.     It  negatives  the  power  and  authority  of  the 

December,  appellant  to  convey  the  title,  as  a  part  of  the  breach  of  his 

SuMt     covenant  to  warrant;  and  the  finding  of  the  jury  supports 

J  duon    ^^^  allegation.     On  this  ground,  therefore,  whatever  may 

be  my  opinion,  upon  a  more  thorough  investigation  of  the 

doctrine  of  warranty,  I  am  of  opinion,  the  judgment  in 

this  case  must  be  for  the  lesser  damages  found  by  the  jury. 


1823. 
December, 


Cole  v.  Penneix.^  &c. 

Where  tn  office  judgment  it  obtained,  in  to  teiion  on  t  pranuttorjr  note, 
agaiiitt  two  defendants^  one  of  whom  if  an  infant  at  Uie  tinae  of  eonfirming 
the  judgment ;  on  a  writ  of  error,  coram  vobit,  being  brought,  the  proceed- 
bgt  should  be  set  aside,  as  far  as  the  decUmtion,  or  other  good  pleading. 
So  decided  by  two  Judges, in  a  Court  consisting  of  three. 

The  judgment  in  such  ease  ought  to  be  reroked  as  to  both  defendants,  and  not 
as  to  one  onlj. 

In  such  ease,  the  proceedbgs  ought  not  to  be  reversed,  in  Mo,  but  remanded 
to  the  rules,  to  be  proceeded  ui  fitm  the  Ust  good  step. 

This  was  an  appeal  from  the^  Superior  Court  of  Law  of 
Harrison  county. 

Cole  brought  an  action  of  debt  against  Pennell  and 
Wamslej/f  merchants,  and  joint  dealers,  trading  under  the 
firm  of  F.  A.  Pennell  fy  Co.  The  declaration  was  filed 
at  the  November  rules,  1817.  The  defendants  being  ar- 
rested, and  not  appearing,  a  conditional  judgment  was  en- 
tet^  at  the  rules.  In  December  following,  the  defendants 
still  failing  to  appear,  the  conditional  judgment  was  con- 
firmed against  the  defendants,  and  their  appearance  bail. 
On  the  18th  of  April  following,  that  being  the  last  day  of 
the  term  of  the  said  Superior  Court,  the  judgment  afore- 
said became  final,  according  to  the  act  of  Assembly. 

On  the  4th  of  June  following,  the  defendants,  Pennell, 
WameUyj  and  Heiskillf  their  appearance  bail,  having 
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sued  out  a  writ  of  error,  coram  vobisy  the  Superior  Court    1823. 
of  the  said  county  awarded  a  iupersedeas^  upon  bond  and  se-  ^^^^' 
curity  being  given  for  the  effectual  prosecution  of  the  said 
writ  of  error. 

An  assignment  of  errors  accompanied  the  application  for 
a  supersedeas^  which  stated,  that  the  said  Pennellj  ^^  at 
the  time  of  the  commencement  of  the  said  suit,  and  at  the 
time  of  making  and  entering  the  common  order,  for  want 
of  an  appearance  therein,  and  at  the  time  of  the  entry  of  the 
said  judgment  aforesaid,  was  under  the  age  of  twenty-one 
years,  to  wit:  of  the  age  of  twenty  years,  and  no  more,  to  wit: 
at  the  county  of  Harrison,  aforesaid,  in  which  case,  the 
said  Fielding''  (meaning  Fielding  -tf.  Pennell,)  "  ought 
to  have  been  admitted  to  appear  and  defend  the  said  suit 
by  his  guardian;''  and  this  they  are  ready  to  verify.  The 
assignment  concludes  with  praying,  that  the  judgment 
might  be  revoked,  annulled,  and  altogether  held  for  no- 
thing. 

With  the  assignment  of  errors,  the  affidavits  of  Pen- 
nelly  the  defendant,  and  his  father,  were  filed,  going  to 
prove,  that  the  said  Penneil  was  born  on  the  9th  of  Janu- 
ary, 1797. 

The  bond  and  security  were  given,  according  to  the 
terms  of  the  order  awarding  the  supersedeas. 

Cole  appeared  by  his  attorney,  and  craved  oyer  of  the 
record  mentioned  in  the  writ  of  error,  and  pleaded,  thai 
the  judgment  in  his  favor  ought  not  to  be  reversed  or  an- 
nulled, because,  after  taking  the  judgment  aforesaid,  at 
rules,  in  the  Clerk's  office,  against  the  said  Penneil^ 
Wamslejfy  and  Heiskill^  their  appearance  bail,  and  before 
the  next  term  of  the  Superior  Court,  held  on  the  18th  of 
April,  1818,  to  wit:  on  the  9th  of  January,  of  the  same 
year,  the  said  Penneil  became  of  full  age. 

To  this  plea  the  plaintiff  in  error  demurred  generally, 
and  the  defendants  joined. 

The  Court  sustained  the  demurrer,  ovi^-ruled  the  plea, 
and  reversed  and  annulled  the  judgment  in  favor  of  Cole. 
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1823.    obtained  at  the  rules^  and  which  afterwards  became  final  by 
Jhcember.  ^^  rising  of  the  Court  at  the  spring  term,  1818. 
Cole  ^^'^  appealed. 

V, 

Pemiell, 
^•*  McAolas,  for  the  appellant,  made  four  objections  to  the 

judgment  of  the  Superior  Court: 

1.  The  writ  of  error  coram  vobis  ought  to  have  been 
applied  for  to  the  Court  itself,  and  not  awarded  by  the 
Clerk,  and  this  fault  being  in  the  foundation  of  the  pro* 

fwf^^-      ceedings,  vitiates  the  whole. 

2.  The  plaintiff  in  error  in  the  Inferior  Court,  impro- 
perly alledges  that  he  was  an  infant,  at  the  time  when  the 
judgment  was  obtained  against  him.  The  judgment  was 
never  complete,  until  after  the  term.  Digges's  exr,  v. 
Dunnes  exr.,  I  Munf.  56;  and  then,  it  is  admitted  by  the 
demurrer,  the  party  had  attained  full  age. 

3.  Writs  of  error  coram  vobis,  on  the  ground  of  infan- 
cy, do  not  lie  on  behalf  of  an  adult,  as  the  party  was, 
when  he  applied  in  this  case.  It  is  fatal  for  an  infant  to 
bring  error  to  reverse  a  judgment,  by  attorney  and  not  by 
guardian.  3  Bac.  ^Abr,  616,  tit.  Infancy;  Co.  Ent.  289; 
Cro.  Ja.  25.  The  party  in  this  case  had  a,  day  in  Court, 
at  which  he  might  have  pleaded  infancy. 

4.  The  judgment  should  not  have  been  reversed  in  fa- 
vor of  Pennell,  because  it  was  a  joint  judgment  against  a 
mercantile  firm,  and  would  bind  the  social  effects,  though 
one  of  the  partners  might  have  been  an  infant  during 
part  of  the  partnership,  but  admitted  to  be  (^  full  age 
when  the  judgment  was  obtained. 

Leigh,  for  the  appellee. 

It  sufficiently  appears  from  the  record,  that  the  writ  of 
error  was  regularly  awarded,  or  at  least  allowed.  The 
bond  recites,  that  the  writ  had  been  awarded  by  a  Judge 
of  the  General  Court;  and  should  that  point  be  deemed 
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material,  there  is  little  doubt  that  a  certiorari  would  bring  1823. 
up  a  record,  which  would  shew  the  award  in  form.  Be-  ^^^^^^ 
sides,  it  is  stated,  that  the  writ  was  produced  in  Court,  by 
the  plaintiffs  in  error,  and  that  the  Court  thereupon  super- 
seded further  proceedings  on  the  judgment  compl^ned  of; 
which,  if  not  a  formal  award,  is  clearly  an  allowance  of 
the  writ;  and  the  defendant  in  error  haying  appeared  and 
pleaded  cannot  avail  himself  of  it. 

But,  writs  of  error  of  this  kind  may  be  prosecuted 
without  being  awarded  by  the  Court,  or  a  Judge  in  vaca- 
tion. At  common  law,  all  writs  of  error  in  civil  cases, 
as  well  those  from  a  Superior  to  an  Inferior  Court,  to  cor- 
J'ect*  errors  in  law,  as  writs  of  error  coram  vobis  to  correct 
mistakes  or  errors  in  fact  or  in  process,  were  suable  of 
common  right,  ex  debito  jusHtiae.  Queen  v.  Patyy  2 
Salk.  504;  2  Wms.  Saunders,  101,  a,  note.  The  pro- 
visions in  our  statutes  do  not  relate  to  writs  of  error  coram 
vobis*     1  Bev>  Code^  chap.  69,  §  55,  6,  7,  8,  9;  chap.  Gi, 

§11. 

'  The  writ  of  error  coram  vobis  was  clearly  the  proper  re- 
medy in  this  case.  2  Wms.  Saunders ,  101,  a,  note; 
Gordon  v.  Frazer,  2  Wash.  130.  That  a  judgment 
against  an  infant  is  error,  there  can  be  no  doubt.  3  Bac. 
JlbiK  Infantj  K.  618. 
'  But,  it  is  said,  that  this  is  not  a  judgment  against  an  in- 
fant; that  there  was  no  judgment,  till  the  conditional  judg- 
ment, entered  at  the  rules,  had  been  confirmed  in  term; 
and  that  then,  the  infant  had  attained  to  his  full  age.  On 
this  single  point,  the  plea  of  the  defendant  in  error  rests 
the  case. 

But,  the  whole  proceedings  at  rules  were  erroneous,  and 
should  have  been  set  aside,  instead  of  being  confirmed  at 
the  ensuing  term.  If  the  office-judgment  was  irregular 
and  nugatory,  there  was  nothing  to  be  confirmed. 

Where  an  infant  defendant  makes  default,  the  plaintiff 
ought  to  apply  to  the  Court  to  assign  him  a  guardian  ad 
litem;  and  he  cannot  take  any  available  step  till  that  be 

Vol.  n.      .  23 
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1823.  done.  2  Wms.  Saunders^  117, "/.  n.  1;  3  Sac.  Abr. 
^^^^'  In/antj  K.  617;  9  Vin.  Error  I^pl.  13,  p.  488, 

The  writ,  of  error  wa^  rightly  proseonted  by  attorney, 
the  infant  having  then  attained  to  full  ^e.  3  Bac.  Mr. 
Infant^  ^.616. 

Judgment  being  reversed  for  error  as  to  the  infant,  was 
properly  reversed  as  to  all  the  defendants.  2  Wms^ 
Sound.  212,  a.  n.  4;  Rufflnv.  Call,  2  Wash.  181. 

A  writ  of  error  is  a  supersedeas  from  the  date  when  al- 
lowed, and  bail  put  in,  or  (according  to  our  practice,)  bond 
given.     2  Bac.  Mr.  Error  H.  477. 

December  16.     The  Judges  delivered  their  opinions.* 

Judge  Green. 

It  has  frequently  been  determined  here,  that  a  judgment 
by  default  in  the  office,  for  want  of  an  appearance,  if 
founded  upon  erroneous  proceedings  at  the  rules,  is  ^ro- 
neous;  and  that  such  error  is  not  cured  by  the  statute  of 
Jeofails;  but,  in  such  cases,  if  the  writ  be  good,  the  erro- 
neous proceedings  are  only  set  aside,  and  the  cause  again 
sent  to  the  rules,  to  be  there  proceeded  in.  An  appear- 
ance will  cure  many  errors;  but,  if  the  party,  althou^  he 
might  have  appeared,  either  at  rules  or  in  Court,  to  set ' 
aside  the  office-judgment,  fail  to  do  so,  his  dcffsiult  in  not 
appearing  does  not  cure  any  error  in  the  proceedings. 

In  the  case  at  bar,  one  of  the  a|^Uees  being  an  infiwt, 
undefended  when  the  rules  ^nd  judgment  were  taken 
against  him  in  the  office,  although  adult  before  the  term  of 
the  Court  at  which  that  judgment  might  have  been  set 
aside,  his  failure  to  appear  did  not  cure  the  error,  if  any, 
in  the  proceedings  in  the  office.  Those  proceedings  were 
erroneous.  No  rule  could  be  taken,  against  htm,  u^til  a 
guardian  was  appointed  to  defend  him^  or  he  attained  his 

*  Jiii%e  CABiUy  Abvent 
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« 
age;  and,  if  no  one  on  his  behalf  applied  to  the  Court  to    1823. 

appoint  one,  the  plainttff  was  bound,  at  his  peril,  if  he  had  ^^^^I^' 

continued  an  infant,  to  do  so. 

Two  inconveniences  would  arise  out  of  this  rule  to  the 
plaintifif;  but,  they  are  such  as  are  unavoidable,  without 
abandoning  the  rule  of  law,  that  an  infant  cannot  be  pre- 
judiced by  any  judicial  proceeding,  unless  he  be  defended 
by  flruardian;  a  rule,  without  which,  infants,  incapable  of 
protecting  themselves,  might  be  utterly  ruined,  under  co- 
lour of  judicial  proceedings.  One  of  those  inconveniences 
is,  that  the  plaintiff  could  not  proceed  a  step  in  the  cause, 
beyond  the  filing  of  his  declaration,  until  the  infant  attain- 
ed his  age,  or  the  Court  sat,  so  as  to  enable  him  or  some 
other  to  move  to  appoint  a  guardian  ad  litem.  The  con- 
sequence of  which  is,  that  he  must  continue  the  cause  at 
rules,  without  taking  any  rule  in  the  mean  time.  The 
other  is,  that  if  the  infant  be  held  to  bail,  and  will  not  or 
cannot  give  special  ball,  as  he  cannot  appear  without  bail, 
unless  with  the  plaintiff's  consent,  the  latter  must  be  con- 
tent to  continue  the  cause  at  rules,  until  the  infant  attains 
his  age,  or  to  consent  to  his  appearing  without  bail,  which 
would  be  left  to  the  election  of  the  plaintiff 

The  failure  of  the  infant  to  appear  after  he  was  adult> 
does  not  cure  the  errors  at  the  rules;  and,  the  judgment, 
being  founded  on  those  erroneous  rules,  is,  therefore,  er- 
roneous. Moreover,  the  rules  and  judgpnent  being  joint, 
and  erroneous  as  to  one,  they  were  erroneous  in  toto^  and 
ou^t  to  have  been  revoked.  But,  these  errors  not  ex- 
tending to  the  writ  or  decllaration,  the  Court  went  too  ^ 
in  depriving  the  party  of  the  benefit  of  his  writ  and  decla- 
ration, which  were  good.  For,  if  the  infant  had  pleaded 
iofiincy,  and  it  had  been'  found  for  him,  judgment  might 
still  have  been  given  against  the  adult  defendant;  Har- 
trup  V.  TTumipsonj  5  Johns.  Rep.  160;  or,  the  plaintiff 
might  have  rej^ed  necessaries,  though  probably  without 
effect;  or,  the  infant  may  have  confirmed  the  contraet 
since  he  came  of  age.     The  plaintiff  could  not  have  had 
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1823.  the  benefit  of  such  replications  upon  the  writ  of  error,  and 
^^^]  should  not  be  precluded  from  availing  himself  of  them,  if 
the  facts  exist.  The  judgment  should  have  been  revoked, 
and  all  the  proceedings  at  rules,  subsequent  to  the  filing  of 
the  declaration,  set  aside;  and  the  cause  sent  to  the  rules, 
to  be  further  proceeded  in.  The  infant  now  being  adult, 
must  give  special  bail,  and  plead,  or  judgment  may  pro- 
perly be  entered  against  him,  by  default  for  want  of  appear- 
*ance,  or  by  nil  dicity  as  the  case  may  be. 

Judge  CoaltE^. 

I  have  not  been  able  to  satisfy  myself,  whether  the  plea 
in  this  case  was  a  bar  to  the  writ  of  error,  or  not 

The  other  Judges^  however,  feeing  of  opinion  that  it  is 
not,  I  will  merely  state  my  doubts,  in  order,  that  if  a 
similar  case  should  ever  come  before  the  Court  again,  an 
opportunity  may  be  afforded  for  further  enquiry. 

The  appellee,  Pennell^  who  has  brought  this  writ  of  er- 
ror on  the  ground  of  his  infancy,  was  the  principal  part- 
ner, it  would  seem,  in  a  store,  contracted  this  debt  in  Phi- 
ladelphia for  goods,  and  executed  the  note  of  the  firm. 
Suit  is  brought  on  this  note  in  the  Superior  Court  of  Har- 
rison county,  returnable  to  the  November  rules,  1817, 
and  appearance  bail  given  by  the  defendants.  There  be- 
ing no  appearance,  an  office-judgment  was  then  taken, 
which  at  December  rules  was  confirmed.  It  appears,  that 
on  the  9th  of  January  following,  the  plaintiff  in  error  ar- 
rived at  full  age.  The  cause*stood  as  an  office-judgment 
at  the  April  term  following,  and  not  being  set  aside,  is, 
by  the  law,  to  be  considered  as  a  judgment  of  the  last  day 
of  that  term,  and  would  be  so  stated  in  any  exemplifica- 
tion of  the  xecord,  in  the  same  manner  as  if  actually  en- 
tered in  the  order  book  of  that  day,  and  signed  by  the 
Judge.  At  this  term,  the  party  was  of  age.  Grenerally,  a 
plea  to  a  writ  of  error  of  this  kind,  that  the  plaintiff  in  er- 
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ror  was  of  age  at  the  time  of  the  judgment,  is  a  good  bar    1823. 
to  the  writ     2  Lill.  Entr.  491,  231,  270.  f!^!^* 

Suppose  he  had  pleaded  at  the  rules  by  attorney,  and 
this  plea  had  been  tried  at  the  April  term.  Had  he  been 
then  an  infant,  this  would  have  been  error;  but,  I  believe, 
it  would  not  in  this  case,  he  being  then  of  age;  and  that  a 
j^ea  to  the  writ,  that  he  was  then  of  age,  would  have  been 
good. 

In  an  action  against  a  defendant  who  is  an  infant,  the 
plaintiff  may  declare  as  against  another  person,  and  it  is 
not  necessary  to  declare  against  him  as  an  infant,  and 
charge  that  the  goods  were  necessaries.  2  Morg,  Vade  me- 
cum^  443;  5  Comyrt?B  Dig.  173.  The  suit  then  was 
well  brought  without  naming  him  as  an  infant,  if  that  had 
been  known.  April  term  was  the  first  time  at  which  the 
plaintiff  could  have  applied  for  a  guardian  to  be  named; 
but,  then  the  defendant  was  of  age.  What  was  the  plain- 
tiff then  to  do?  Was  he  to  take  an  ofSce^judgment  at  No- 
vember and  December  against  the  other  defendant,  and 
suspend  proceedings  against  the  infant  until  January  rules, 
(for  they  were  on  the  19th,  and  he  was  of  age  on  the  9th,) 
and  then  take  a  judgment  against  him,  and  confirm  it  at 
February  rules?  Had  he  done  this,  I  apprehend  there 
would  have  been  no  foundation  for  the  writ  of  error.  He, 
however,  takes  an  office-judgment  against  both,  before  the 
infant  came  of  age. 

Suppose  he  had  been  under  age  at  April  term,  and  the 
plaintiff  had  then  moved  to  have  a  guardian  named,  but 
the  infant  failed  to  give  appearance  bail,  without  which,  I 
apprehend,  the  guardian  could  not  enter  an  appearance 
and  defend,  what  could  the  Court  do?  All  that  could 
have  been  done  in  that  case,  it  appears  to  me,  would  have 
been,  to  set  aside  the  office-judgment  against  him,  and 
send  the  cause  to  the  rules,  that  he  might  give  bail,  and 
appear  there.  .  But,  could  even  this  be  done,  unless  spe- 
cial bail  was  first  given,  so  as  to  enable  the  guardian  to  ap- 
pear and  make  the  motion  ?     I  am  not  prepared  to  say, 
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1823.  that  an  infiaot  is  not  to  give  bail.  He  may  have  contract- 
December.  g^j  ^  jjgj,^  fo^  necessaries.  He  may,  on  the  eye  of  coming 
of  age,  have  committed  an  outrageous  assault,  and  may 
altfo  be  on  the  eve  of  flying  the  country,  and  bail  may  be 
necessary. 

But,  at  the  office-judgment  (Tourt  he  was  an  adult,  and 
a^  least  stood  in  no  better  situation  than  if  he  had  been  an 
infant,  and  a  guardian  had  then  been  assigned.  Had  he 
then  appeared  in  Court,  and  moved  to  send  the  cause  to 
the  rules  without  bail,  ought  the  Court  to  have  done  so? 
Had  he  given  bail,  and  set  aside  the  offioe-judgment,  then 
the  errors,  if  any,  at  the  rules,  would  have  been  cured: 
2  Wils,  50;  and  the  most  he  could  have  complained  of^ 
would  have  been,  that  he  ought  to  have  an  opportunity  at 
rules,  to  pkad  in  abatement  The  Court  might  have  sent 
it  back  for  that  purpose,  or  periiaps^ermitted  such  plea  in 
Court,  under  the  circumstances. 

These  are  some  of  the  grounds,  on  which  I  doubt  whe- 
ther the  plea  in  this  case  was  not  a  bar  to  the  writ  of  error. 

The  other  Judges,  however,  being  of  opinion  that  it 
was  not,  still  I  think  that  the  judgment  on  the  writ  of 
error  is  erroneous.  The  writ  and  declaration  were  good, 
though  the  proceedings  in  the  office  against  the  infant 
were  not  The  course  of  the  Court  then,  is,  to  reverse 
the  first  error.  The  judgment  and  proceedings,  then, 
ought  to  have  been  reversed  to  the  declaration,  and  the 
cause  remanded  to  the  rules,  for  further  proceedings. 

Judge  Bbook£. 

The  objection,  that  the  writ  of  error  in  this  case  was  is- 
sued by  the  Clerk,  and  not  upon  motion  in  Court,  is  obvi- 
ated by  the  facts  in  the  record.  The  order  of  the  Court, 
superseding  the  judgment  sought  to  be  reversed,  is  made 
on  the  day  of  the  date  of  the  writ;  and  the  bond  recites, 
that  the  writ  issued  by  the  order  of  a  Judge  of  the  Gene- 
ral Court     In  the  absence  of  these  facts,  the  objection 
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comes  too  late  after  ojfer  of  the  writ  of  error,  and  a.  plea    1823. 
to  the  assignment  of  errors,  in.  pursuance  of  the  writ    The  •0«»«»*«*« 
judgment  on  these  proceedings,  I  think,  is  also  correct.      coie 
The  coming  of  age  of  the  appellee,  Pennelij  since  the  com*   p^^u 
mon  order,  can  give  no  new  aspect  to  the  case.     No  fu*      ^®* 
ture  pleadings  can  avail  the  appellant.     The  infancy  of  the 
appellee  being  admitted  by  his  plea  to  the  ^ignment  of 
errors,  and  adjudged  upon  demurrer,  cannot  again  be  put 
in  issue  in  any  proceedings  at  rules,  nor  would  it  be  regu- 
lar to  send  the  cause  back  to  rules,  for  a  plea  that  could  not 
be  negatived  by  the  plaintiff     I  am,  therefore,  of  opinion, 
that  the  judgment  ought  to  be  affirmed. 

Judgment  arid  proceedings  reversed  to  the  declaration, 
and  the  cause  remanded  to  the  rules,  for  further  proceed- 
ings- . 


DeLONRY  V.   HUTCHESON,  &C.  jggS. 

December, 

Wberc  patties  {NirebMfe  tn  efltete,  join^  fair  the  porpoies  of  their  trade,  it  is 
oonsidered  in  eqvUy  m  mi  ertate  ite  oommon,  in  Eagtand  ;  and,  in  Virgbia, 
where  the  Jut  accretcentU  ■•  aholiahed,  it  is  ao  ooosidered  in  lam  as  well  as 
equity.  Therefore,  a  surri^ing  partner  oan  have  no  other  oldm  against  real 
estate,  held  in  partnership,  than  any  other  ereditor  has.  Per  Gbbxv,  Jndgc. 

An  administrator  who  injoins  a  jodgment  against  him,  in  his  representatire 
oharaoter,  on  the  ground,  that  he  is  a  ereditor  of  the  estate  of  the  decedent, 
must  he  prepared,  on  the  motion  to  dissolve,  to  shew,  from  his  acooants,  that 
he  M  a  ereditor.    So'  decided  hj  two  Judges  out  of  threes 

This  was  an  appeal  from  the  Richmond  Chancery  Court. 

Debmey  and  FerreUj  entered  into  a  merciinrtile  partner- 
ship; and  purchased  together  a  small  tract  of  land  in 
l^Menbuf^  county,  on  which  fiieir  store  was  kept 
Some  years  afterwards,  Ferrell  died)  intestate,  leaving  a 
widow  and  four  children;  and  Deioney  became  adminis- 
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1823.    trator  on  his  estate.     The  widow  of  Ferrell^  the  four  chil- 
JOecnnber,  ^ren,  by  their  mother,  as  their  guardian,  and  Deloneyj 
Deioney   United  in  petitioning  Meckknburg  Court,  to  have  one 
Hutchesoo  ^^^^^Y  ^^  ^®  ^^"^  aforesaid  sold;  as  the  land,  when  divi- 
ded among  the  representatives  and  heirs  of  Ferrelly  would 
not  amount  to  one  hundred  dollars  each,  if  sold  in  separate 
parcels. 

The  Court  accordingly  granted  the  petition,  and  ap- 
pointed commissioners  to  sell  the  land.  Deloney  became 
the  purchaser,  and  executed  his  bond  for  the  purchase 
money. 

The  bond  not  being  paid  when  it  became  due,  suit  was 
brought  on  it  by  Hutcheson^  surviving  commissioner,  and 
judgment  obtained. 

,  Deloney  then  filed  a  bill  of  injunction,  stating  the  forego- 
ing facts,  and  that  he  had  administered  all  the  personal  es- 
tate of  the  said  Ferrell:  that  the  estate  is  indebted  to  him,  in 
his  character  of  surviving  partner,  and  administrator,  in  the 
sum  of  several  thousand  dollars:  that,  the  debt  aforesaid  is 
•the  only  estate,  real  or  personal,  which  then  remained; 
and  that  if  it  should  be  paid  over  to  the  widow  and  heirs 
of  Ferrelly  he  would  never  receive  any  portion  of  the  debts 
due  to  him ;  that,  the  debts  due  to  him,  as  administrator, 
V  are  of  such  dignity  as  to  subject  the  real  estate,  and  bind 

the  heirs  of  his  intestate;  and  the  debt  due  to  him  as  sur- 
viving partner,  ought  to  charge  this  particular  property, 
^'  which  was  bought  for  partnership  purposes,  and  was  held 
as  joint  stock.  ^'  He  therefore  prayed,  that  the  judgment 
might  be  injoined,  and  made  Hutchesoriy  Mary  Ferrell, 
and  the  infants,  defendants. 

The  injunction  was  awarded.  * 

Uutcheson  answered,  that  he  was  ignorant  of  the  va- 
rious matters  alledged  in  the  bill:  that  he  only  acted  as 
commissioner  to  sell  the  land,  under  the  order  of  Court; 
and  that  he  is  entitled,  at  all  events,  to  the  amount  of 
his  account,  for  expenses  in  carrying  the  order  of  the 
Court  into  e£fect,  for  prosecuting  the  suit  at  law,  and  for 
his  personal  trouble  in  attending  to,  and  defending  this  suit^ 
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The  answer  of  Mcsry  Ferrell  states,  that  her  husband  1823. 
was  possessed  of  a  ^considerable  estate  in  lands,  slaves,  and  l^^^"*^*^- 
other  personal  property,  at  the  time  that  he  entered  into  Ueiooey 
the  partnership  mentioned  in  tiie  bill,  when  he  sold  his  oat^^ 
land,  as  she  believed,  to  set  up  the  store,  and  commence 
business:  that,  she  understood,  that  her  husband  advanced 
£  500,  and  the  complainant,  M  800;  and  their  proportion 
.  of  profit  or  loss  was  to  be  in  the  same  proportion;  and  her 
husband  was  to  receive  wages  for  his  personal  services  in 
conducting  the  business:  that,  some  time  afterwards,  a 
dissolution  of  their  partnership  took  place;  upon  which 
event,  she  understood,  that  the  complainant  kept  them  on 
his  own  account,  and  that  the  complainant  was  on  that  ac- 
count indebted  to  him  in  £  700,  or  upwards:  that,  upon 
her  husband's  death,  (who  died  intestate,  posfiBSsed  of  a 
tract  of  land,  several  slaves,  and  other  personal  estate,)  the 
slaves  and  personal  estate,  as  well  as  all  the  personal  es- 
tate and  all  the  remaining  debts  and  subjects  due  the  con- 
cern, came  into  the  hands  of  the  complainant:  that  all  the 
estate  of  slaves  and  personal  property  was  sold  by  him, 
apd  the  proceeds  thereof  have  come  to  his  hands:  that, 
whether  the  defendant  has  applied  the  whole  proceeds  of 
the  estate  to  the  payment  of  his  intestate's  debts,  she  can- 
not say;  but,  she  thinks  it  strange,  if  it  be  true  that  he  had 
expended  more  than  the  estate,  in  the  payment  of  his  in- 
testate's debts,  and  the  subjects  of  the  partnership  transac- 
tionsy  that  he  should  omit  to  return  an  inventory,  and  ac- 
count of  sales  to  Court,  and  should  so  long  have  delayed 
a  settlement  of  his  accounts:  that,  it  is  highly  improbable 
that  the  complainant  is  in  advance  to  his  intestate's  estate, 
as  he  could  have  had  no  hope  of  reimbursement,  after  the 
assets  were  exhausted,  and  he  was  always  embarrassed  in 
his  own  affairs,  and  frequently  compelled  to  sell  his  own 
property  to  meet  his  engi^jements.  She,  therefore,  calls 
upon  him  for  a  close  of  his  administration,  and  a  settle^ 
ment  of  his  partnership  transactions,  &c. 

Vol.  II.  24 
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1833.        On  motion,  the  Court  of  Chancery  dissolved  the  injunc- 

December,  ^^jj^  ^j^^  ordered  that  the  plaintiff  render  an  account  of 

Deioaey   his  administration  of  the  estate  of  Ferrell,  deceased,  be- 

HutflheMn  ^^^^  ^  commissioner  of  the  Court,  who  was  also  to  state 

and  settle  the  accounts  of  the  copartnership  of  Ferrell, 

Deloney,  &c. 

Deloney  obtained  an  appeal  from  a  Judge  of  this  Court 

GiUnery  for  the  appellant 

Leigh,  for  the  appellee. 

The  case  was  submitted. 

December  17.     The  Judges  delivered  their  opinions.* 

Judge  Gbesn. 

In  England,  when  partners  purchase  an  estate  jointly 
for  the  purposes  of  their  trade,  although  at  law,  upon  the 
death  of  one,  the  estate  survives  to  the  other;  yet,  in  equi- 
ty, it  is  considered  as  an  estate  in  common.  If  the  re- 
presentatives of  the  deceased  partner  claim  this  equity, 
they  must  submit  to  the  rule,  that  he  who  will  have  equi- 
ty must  do  equity,  and  pay  to  the  surviving  partner  what- 
ever may  be  due  to  him  on  their  partnership  transactions. 
In  Virginia,  the  jus  accrescendi  is  abolished,  and  the  re- 
presentatives of  a  deceased  partner,  claiming  the  legal  ti- 
tle, can  be  put  under  no  conditions.  The  surviving  part- 
ner, if  he  be  a  creditor,  can  have  no  other  remedy  against 
the  real  estate,  than  any  other  creditor  can  have.  There 
is,  possibly,  another  ground,  on  which  one  partner  may 
have  a  lien  for  any  balance  due  upon  the  partnership  trans- 
actions, upon  real  property  purchased  with  the  partner- 
ship  funds.     If  one  purchases,  and  pays  for  land,  and 

*  Jadge  Cabiu,  absent. 
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causes  it  to  be  conveyed  to  another,  there  is  a  resulting  1823. 
trust  for  the  purchaser.  If  a  purchase  be  made  with  the  -^<^«"*«*- 
funds,  and  for  the  purposes  of  the  partnership,  there  may  oeioney 
be  a  trust,  although  the  conveyance  be  to  the  partners  in  noich*e«on. 
their  individual  characters,  for  them  in  their  characters  as 
partners,  and  for  the  purposes  of  the  partnership;  and  the 
consequence  may  be,  that  each  partner  may  have  a  lien 
upon  it,  for  the  balance  due  to  him,  from  the  concern;  or, 
rather  an  interest  in  it,  proportioned  to  his  intef^st  in  the 
partnership  funds.  Sugd,  Law  of  Vend,  ch.  15.  This 
resulting  trust  can  only  arise  upon  the  original  payment 
being  made  with  the  partnership  funds;  not  from  a  subse- 
quent agreement  to  hold  the  property  as  partnership  stock'; 
for,  such  an  agreement  would  be  void  under  the  statute  of 
frauds.  But,  however  this  may  be,  the  plaintiff  has  not 
brought  his  case  within  this  principle;  for,  he  does  nof  al- 
ledge  that  the  property  in  question  was  purchased  with 
the  partnership  funds.  I  do  not  think,  that  the  statement 
that  he  and  Ferrell  purchased  the  land  on  which  their  store 
was  kept,  and  that  it  was  bought  for  partnership  purposes, 
and  was  held  as  joint  stock,  is  equivalent  to  such  an  alle- 
gation; for,  all  this  is  consistent  with  the  fact  of  each  part- 
ner paying  his  proportion  of  the  purchase  out  of  his  indi- 
vidual funds. 

If  the  appellant  was  a  creditor,  and  had,  as  administra- 
tor, paid  debts  which  bound  the  heirs,  he  might,  upon  the 
principle  of  marshaling  assets,  reach  the  fund  in  question. 
But,  he  should  have  been  prepared,  at  the  time  the  motion 
was  made  to  dissolve,  to  shew,  at  least,  that  he  had  paid 
such  debts,  and  have  exhibited  the  accounts  of  his  admin- 
istration, on  oath;  otherwise,  the  consequence  would  be, 
that  a  most  expensive  litigation  might  have  continued  in 
vain,  for  several  years.  The  conduct  of  the  appellant 
raises  a  strong  presumption  against  him.  He  united  with 
the  widow  and  children  of  Ferrell^  in  the  petition  for  the 
sale  of  the  property  in  1809,  and  never  asserted  the  claim 
he  now  sets  up,  until  1818. 
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1823.  I  think  the  order  appealed  from  is  right,  and  should  be 
^^^f^^"*^^-  affirmed;  especially,  as  he  is  not  precluded  from  moving  to 

Oeioncj  reinstate  the  injunction,  upon  shewing,  by  the  deed,  or 
Uutebmii.  otherwise,  that  the  land  was  purchased  with  the  partnership 
funds,  and  makingia  proper  case  in  other  re^>eets. 

Judge  COALTSR. 

If  it  was  not  wrong  to  grant  the  injunction  in  this  case, 
because  the  complainant  did  not  file  with  his  bill  his  ad- 
ministration and  the  partnership  accounts,  so  as  to  shew 
precisely  how,  and  to  what  extent,  he  claimed  a  credit  under 
each,  then  it  was  Wrong,  in  my  opinion,  to  dissolve  the  in- 
junction before  taking  those  accounts,  or  at  least  apprising 
the  party,  that  it  was  necessary  to  exhibit  them,  and  his 
vouchers,  in  the  cause.  This  could  easily  have  been  done, 
by  dissolving  the  injunction,  unless  they  were  filed  within  a 
given  day.  The  affidavit  of  the  party  to  his  bill,  is  always 
taken  as  a  sufficient  verification  of  it,  to  authorise  an  injunc- 
tion ;  and,  I  believe,  the  usual  practice  is,  especially  in  cases 
of  executors  or  administrators,  where  accounts  necessarily 
exist,  to  refer  them  to  a  commissioner,  and  not  to  burthen 
the  record,  in  the  first  instance,  with  voluminous  accounts 
and  vouchers;  and  this  reason  would  also  apply  to  partner- 
ship accounts,  which  are,  generally,  not  only  intricate,  but 
voluminous.  It  is  not  denied,  that  the  appellant  was  ad* 
ministrator,  and  also  surviving  partner;  and,  if  the  appel- 
lees really  believed  they  had  claims  against  him,  in  either 
eharacter,  to  the  amount  now  to  be  recovered,  it  is  strange 
that  no  attempts  had  been  made  to  bring  him  to  a  settle- 
ment Besides,  it  is  stated,  that  these  parties  will  be  un- 
able, if  the  money  goes  into  their  hands,  to  refund  it.  This 
makes  the  case,  in  this  respect,  stronger  than  that  of  Mil- 
ler's executors  v.  Bicey  and  others,  1  Rand.  438. 

If,  however,  the  Chancellor  thought,  from  the  allega- 
tions in  the  answer,  that  there  were  reasons  to  suspect 
that  no  such  accounts  existed,  he  could  have  given  the 
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party  an  opportunity  ^to  file  them,  by  a  nisi  decree,  as    1823. 
above  stated,,  or,  at  farthest,  by  directing  the  money  to  be  ^JJTj^" 
paid  into  Court,  or  to  be  placed  there  by  the  officer,  after  ,DekMie7 
it  should  be  made  on  the  execution,  so  as  finally  to  have  it  HntDh^Mm. 
within  his  power. 

For  these  reasons,  I  am  for  reversing  so  much  of  the 
decree  as  dissolves  the  injunction,  and  for  affirming  the 
residue. 

Judge  BxooKE. 

The  appellant  was  in  the  County  Court  of  Meeklen-  . 
burg,  upon  a  petition,  with  the  widow  and  children  of  his 
intestate,  to  sell  the  land  of  his  deceased  partner,  when  he 
applied  for  the  injunction.  The  equity  which  he  alledges 
in  has  bill,  was  a  proper  subject  for  that  Court  in  which  he 
had  taken  administration  of  the  estate  of  his  partner.  His 
equity  is  in  hostility  to  the  decree  he  asked  for  in  that 
Court  If  there  is  any  foundation  for  it,  upon  a  bill  filed 
there,  he  would  have  been  relieved,  and  the  account  of  his 
administration  would  have  been  taken  there,  iiutead  of 
the  Chancery  Court  at  Lynchburg;  but,  he  has  fiimished 
no  proof  in  that  Court,  in  ^upport  of  his  bill,  the  allega- 
tions in  which  being  denied  by  the  answer,  the  injunction 
was  properly  dissolved.  I  am,  therefore,  of  opinion^  that 
the  deo^ee  ought  to  be  affirmed. 

Decree'  affirmed. 
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1824.  Wilson,  Adm'r.  &c.  v.  Galdwbll,  &c. 

January, 

In  this  case,  the  appellant  haying  failed  to  bring  up  the 
record  in  time,  Johnson^  for  the  appellee,  moved  the  Court 
to  docket,  and  diwniss  the  appeal;  but,  he  had  only  a  copy 
of  the  decree  in  the  Court  below,  and  the  appeal  there- 
from, and  not  a  complete  record.  The  Court  granted  the 
motion,  (the  appellant  being  called,  and  not  appearing,) 
deeming  the  copy  of  the  decree,  and  the  appeal  therefrom, 
sufficient  under  the  act  of  Assembly. 


1824.         Bagwell  and  others  r.  Elliott  and  Wife. 

January» 

It  is  not  neoessftiy  that  a  will  should  be  proTed  in  a  Court  of  probate,  m  order 
to  gire  it  Yalidity  as  a  will  of  land. 

The  time  of  publioation  is  not  necessarily  fixed  by  tlie  date  of  the  will  |  and  it 
may  be  proved  to  have  been  published  on  a  subsequent  day,  by  two  subseri- 
bing  witnesses  {  although  it  has  previously  been  admitted  to  probate,  without 
any  paiiioolar  notice  that  it  was  published  on  a  different  day  from  its  date. 

This  was  an  appeal  from  the  Superior  Court  of  Law  for 
Accomack  county. 

Bagwell  and  others  brought  ejectment  against  Elliott 
and  wife,  for  a  certain  tract*  of  land,  containing  sixty  acres, 
lying  in  the  county  of  Accomack.  At  the  trial,  the  jury 
found  a  special  verdict,  to  the  following  effect:  that,  Tho- 
mas  Bagwell,  late  of  the  iiounty  of  Accomack,  being  up- 
wards of  twenty-one  years  of  age,  on  the  5th  day  of  No- 
vember,' 1810,  duly  made  and  published  his  last  will  and 
testament  for  passing  real  estate. 

The  devise  under  which  the  defendants  claimed,  is  in 
^e  following  words:     ^^ Item,  I  give  the  whole  of  the 
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residue  of  my  estate,  of  what  kind  or  description  soever,  to    1824« 
my  beloved  wife  Peggy  Bagwell  and  her  heirs  and  as-   •^^"w^ry. 
signs,  except  the  sum  of  one  hundred  dollars,  which  I    BagveU 
give  to  the  bishops  of  the  Methodist  Church,  &c.''     This     £u^ 
will  was  signed,  sealed,  and  published  in  the  presence  c^ 
six  witnesses,  who  subscribed  their  names. 

The  verdict  further  finds,  that  the  said  Thomas  Bag^ 
well  departed  this  life  on  the  16  th  day  of  May,  1816, 
leaving  his  said  will  in  full  force;  which  will,  on  the  27th 
day  of  Mayy  1316,  was  duly  proved  before  the  Court  of 
the  county  of  Accomack,  and  admitted  to  record:  that, 
subsequent  to  the  date  of  the  said  toillf  and  before  the 
death  of  the  said  Thomas  Bagwell^  viz:  on  the  Sth  day  qf 
July  J  in  the  year  1815,  the  said  Thomas  Bagwell  purcha- 
sed the  lands  in  the  declaration  mentioned,  of  a  certain  John 
Ironmongery  who,  on  the  same  day,  conveyed  the  same 
to  the  said  Thomas  Bagwell^  in  fee  simple :  that,  at  the 
death  of  the  said  ThomcLS  Bagwell^  he  left  no  children, 
nor  father,  nor  mother  living,  but  left  two  brothers  of  the 
whole  blood,  viz:  Isaiah  Bagwell,  and  Oeorge  P.  Bag' 
welly  lessors  of  the  plaintiff,  and  two  sisters,  viz:  Eliza- 
beth J  Wise,  and  Sarah  •Sshby,  (both  of  the  half  blood,) 
and  also  lessors  of  the  plaintiff,  and  no  other  brothers  or 
sisters,  nor  their  descendants:  that,  about  four  or  five 
weeks  before  the  death  of  the  testator,  ^dsa  Shield,  James 
Shield,  and  Jibel  Garrison,  being  at  the  house  of  the  tes- 
tator, his  wife,  who  is  the  female  defendant,  whispered  to 
the  testator,  and  then  went  into  another  room;  and  while 
she  was  out  of  the  room,  the  testator  said  that  all  the  wit- 
nesses to  his  will  were  dead,  and  his  wife  had  been  teazing 
him  to  have  it  witnessed  again;  and  also  said,  that  he  had 
purchased  two  other  pieces  of  land,  and  had  had  a  thought 
'  of  making  a  new  will,  or  altering  that :  that,  Mrs.  Bag- 
well then  brought  the  will  into  the  room,  and  laid  it  on 
the  table;  and  the  testator  then  said  to  the  said  Mel  Gar- 
rison,  Asa  Shield,  and  James  Shield,  ^^  this  is  my  will;'^ 
and  requested  them  to  witness  the  same;  which  they  did 
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1824.  '^  Ws  presence,  and  in  the  presence  of  each  other:  that^ 
Jamiary,  j^^s.  BagwtU  then  took  up  the  will,  and  carried  it  out  of 
^  ^  '  the  room :  that,  immediately  after  the  death  of  the  testa- 
tpr,  the  defendant  Margaret  entered  upon  the  lands  in  the 
declaration  mentioned,  and  that  she  and  her  husband,  the 
other  defendant,  continue  in  possession  thereof;  and  ify 
upon  the  foregoing  facts,  the  law  be  for  the  plaintiff,  they 
find  for  the  plaintiff  his  term  yet  to  come  in  the  lands  in 
the  declaration  mentioned,  and  one  cent  damages;  and,  if 
the  law  be  for  Ihe  defendants,  they  find  for  the  defendants. 

The  parties,  by  i^reement,  added  the  following  fact  to 
the  special  verdict,  viz:  that  the  said  Thomas  Bagwell, 
at  the  time  of  his  death,  left  no  descendant  of  a  child  liv- 
ing. 

The  Court  gave  judgment  on  the  special  verdict  for  the 
defendants. 

The  plaintiffs  appealed  to  this  Court. 

Leighy  for  the  appellants. 

JVickham,  for  the  appellees. 

January  30.     The  Judges  delivered  their  opinions. 

,Judge  Green.  The  special  verdict  in  this  case  express- 
ly finds  the  due  execution  and  attestation  of  the  will  ori« 
ginally,  and  the  re-publication  of  it  by  the  testator,  after 
his  acquisition  of  the  lands  in  question.  That  re-publica- 
tion was  in  such  a  form,  as  that,  if  the  original  execution 
of  the  will  had  not  been  duly  proved,  that  which  was  in 
Dsict  a  re-publication  would  have  been  received  as  sufficient 
to  establish  the  will  as  then,  for  the  first  time,  executed* 
It  was,  in  effect,  a  re-execution  of  the  will.  The  declara- 
tion of  the  testator  to  the  witnesses,  before  be  acknow- 
ledged the  will  for  his,  and  {guested  them  to  attest,  can- 
not, consistently  with  the  principles  of  law,  be  received  to 
impair  the  legal  effect  of  his  acknowledgment  of  the  will. 


Court  of  *Stpptab  qf  Virginia.  108 

That  eff&et  was  to  make  the  will  speak  as  at  that  time.     1824. 
The  words  of  the  will  are  i^ropriate  to  paw  the  lands  •'^"wrr. 
in  question  to  the  female  defendant,  unless,  in  point  of  Biifwen 
law,  it  be  necessary  that  a  will  of  lands  should  be  proved    ^i^, 
and  peeorded,  before  it  can  have  the  effect  of  passing  a  le- 
gal tiUe.     The  special  verdict  finds,  that  the  will  was  duly 
proved  aod  recorded,  but  does  not  disclose  whether  the  ori« 
ginal  or  subsequent  execution  of  the  will  was  |tt*oved  in 
Courty  although  both  wa«  proved  before  the  jury.     If  it 
be  necessary  to  the  validity  of  a  will  of  lands,  that  it  should 
be  proved  and  recorded,  then  it  is  necessary,  when  a  re- 
publication is  relied  oipon  as  having  the  eflfect  (^  passing 
after-^pordiased  lands,  that  such  re^publication  should  also 
have  been  proved  in  the  proper  Court,  and  that  proof  abo 
recorded;  and  nothing  in  the  record  under  consideration, 
ascertains  that  the  re-publication  of  the  will  was  proved 
in  the  Court  of  Probate. 

Before  the  statute  of  wills  in  England  authorised  devises 
of  land,  and  ever  since,  the  Eccksiastical  Courts  had  juris- 
diction to  receive  and  compel  the  proof  of  wills,  or  more 
properly,  oi  testaments  of  personal  chattels.  Originally,  a 
will  of  lands  might  be  proved  by  the  same  evidence,  as  a 
testament  of  personals.  This  proof,  as  to  a  will  of  per- 
sonals, was  left  to  the  discretion  of  the  Ecclesiastical  Court, 
and  waa  very  loose.  Tb»  statute  of  M  Car.  2,  reqinred, 
that  wills  of  land  should  be  attested  by  three  witnesses, 
subscribii^  their  names  in  the  presence  of  tte  testat(Mr, 
and  signed  by  the  testator,  or  by  some  other  in  his  pre« 
senoe  and  at  his  request.  The  statute  of  wills  ^id  not  give 
to  the  Eedesiaslieal  Courts  any  jurisdiction  of  wills  of  land« 
Aficordin^y,  altibough  a  will  of  .land  and  persomd  proper- 
ty was  proved  in  the  Ecclesiastical  Court,  tfiat  probate  was 
n^  evidence  of  the  will,  so  far  as  the  landfl  were  concerned^; 
hut  the  or^nal  will  must  be  produced,  and  the  ettetttm 
there«^  proved  in  a  Court  of  Iiaw,  even  before  the  statuta 
of  Charlea  i9nd;  much  less  could  it  be  received  as  evidence 
of  a  devise  of  fautfls  after  that  sMsote,  aa  the  proof  admitMl 
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1824.  in  the  Court  of  Probate  might  have  been  inferior  to  thai 
January,  required  by  the  statute.  12  Fin.  J^br.  tit.  Evidence, 
126,  pi.  2;  Ibid.  pi.  4.  But,  in  case  of  the  loss  of 
the  will  and  a  long  possession  under  it,  the  registry  book 
was  secondary  and  inferior  evidence  of  the  will,  admissi* 
ble,  as  in  all  other  cases,  as  the  best  evidence  which  the 
nature  of  the  case  admitted  of.  Ibid.  pi.  8,  10.  The 
probate  in  the  Ecclesiastical  Court,  whilst  no  evidence  of  a 
will  of  lands,  was  conclusive  evidence  of  a  will  of  personal 
estate.  Ibid.  pi.  2,  note.  As  the  probate  of  a  will  of 
lands  and  personals,  in  the  Ecclesiastical  Court,  had  no  ef- 
fect in  establishing  the  will  as  to  the  lands,  so  it  was  not 
necessary,  in  order  to  its  full  effect,  that  a  will  of  lands 
should  be  proved  or  recorded  any  where,  but  was,  in  all 
cases,  to  be  produced  and  proved  in  the  cause  in  which  it 
came  in  question.  In  latter  times,  beginning  in  the  time 
of  Queen  ^nne^  several  acts  of  Parliament  have  passed, 
authorising  memorials  of  wills  to  be  registered,  at  the  elec- 
tion of  any  party  concerned.  But,  these  acts  are  not  gene- 
ral  laws.  The  registry  was  not  made  upon  proof  of  the  will 
in  any  Court  by  witnesses,  but  was  only  a  memorandum 
of  the  contents  of  the  will,  furnished  to  the  register,  un- 
der the  hand  of  dome  one  of  the  devisees,  and  by  him  re- 
gistered of  course,  and  was  in  no  case  evidence  of  the  au- 
thenticity of  the  will.  It  was  only  intended  to  serve  as  a 
notice  to  the  world  of  the  claims  made  under  the  will,  and 
the  only  effect  of  a  failure  to  register  such  a  memorial,  was, 
that  the  will  was  declared  to  be  fraudulent  and  void  as  to 
a  purchaser  for  valuable  consideration,  without  notice. 
Although  a  probate  of  a  will  of  lands  was  wholly  futile, 
a  probate  of  a  will  of  personals  was  indispensably  necessa- 
ry to  enable  the  executor  to  prosecute  any  suit  in  that  cha- 
racter. Yet,  without  probate,  even  a  will  of  personals  was 
effectual  to  all  other  purposes;  so  that  an  executor  might 
do  all  other  acts  in  relation  to  his  testator's  estate,  such  as 
selling,  releasing,  &c.,  and  they  would  be  valid.  The 
Court  of  Probate  had,  however,  a  jurisdictiOQ  to  compel 
the  production  and  proof  of  the  will. 
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Upon  the  settlement  of  Virginia,  the  only  judicial  tri*  1824. 
bunal  in  this  country  was  the  Greneral  Court,  composed  •'««tiarsr. 
of  the  Governor  and  Council.  This  Court,  of  necessity,  Biigwett 
exercised  jurisdiction  in  all  matters  necessary  for  the  wel-  gu^ 
fare  of  the  Colony;  and  amongst  other  jurisdictions,  that 
of  the  Ecclesiastical  Courts  in  England,  in  relation  to  pro- 
bates of  wills  and  granting  letters  testamentary  and  certi- 
ficates of  administration.  In  process  of  time,'  the  County 
Courts  were  established  under  the  appellation  of  County 
Commissioners,  with  a  very  limited  jurisdiction  in  small 
matters,  for  the  relief  of  the  (xeneral  Court  and  the  peo- 
ple. That  jurisdiction  was  gradually  enlarged  by  various 
statutes;  and  the  first  statute  which  we  find,  in  relation  to 
the  probate  of  wills,  passed  in  1645,  ch.  7.  That  act  re- 
cited, that  ^'whereas  the  estates  of  deceased  persons  in  this 
Colony  have  been  much  wronged  by  the  great  charge  and 
expense  which  have  been  brought  in  by  the  administra- 
tors thereof,  by  pretense  of  their  attendance  at  James  Cify, 
and  the  great  distance  of  their  habitations  from  thence;'' 
and  enacted,  ^^  that  all  administrations  shall  be  taken,  and 
the  probate  of  wills  made  and  the  wills  recorded  at  the 
County  Courts,  where  the  deceased  persons  did  inhabit'' 
Neither  the  preamble  nor  body  of  this  act  applied  in  any 
degree,  to  any  question  in  relation  to  the  proof  or  the  re- 
c<Hrding  of  wills  of  lands;  for,  the  recording  of  the  will  was 
necessary  to  the  probate  of  wills  of  personal  estate. 

The  next  act  upon  this  subject,  was  that  of  1711,  ch.  2. 
The  statute  of  29  Charles  2nd,  had  in  the  mean  time  been 
passed  in  En^and,  in  1676.  This  statute  did  not,  in  terms, 
apply  to  the  Colonies,  and  no  statute  of  Virginia  adopted 
it  Whether  it  was  adopted  by  usage  in  Virginia,  we 
have  not  now  the  means  of  knowing,  though  it  probably 
was  not,  since  in  1748  an  act  passed  prescribing  the  mode 
of  making  and  attesting  a  will  of  lands,  differing  material- 
ly from  the  English  statute,  especially  in  making  a  will 
valid  without  witnesses,  if  wholly  written  by  the  testator. 
Since  then,  the  same  evidence  which  was  sufficient  to  ^u* 


i9B  Court  of  ApptaU  of  Virginia. 

thenticate  a  will  of  personals,  was  also  sufficient  to  authen- 
ticate a  will  of  lands  from  the  first  settlement  of  the  coun- 
try until  1748,  and  the  jurisdictions  of  the  Ecclesiastical 
and  Common  Law  Courts  were  confounded  in  that  of  the 
Greneral  Court;  and  as  the  prohate  of  a  will  of  personals 
was,  at  common  law,  conclusive  evidence  of  the  authenti- 
city of  the  will;  the  practice  would  naturally  have  arisen, 
of  giving  in  evidence  the  probate  of  the  will,  as  well  for 
the  purpose  of  establishing  it  as  a  will  of  lands,  as  of  per- 
sonalty. But,  even  if  such  probate  was  considered  as  suf- 
ficient proof  of  a  will  of  lands,  and'binding  on  the  heir,  it 
did  not  follow  that  it  was  necessary  to  prove  it,  in  order 
to  give  it  effect  as  a  will  of  lands,  no  more  than  it  was  ne- 
cessary to  make  a  probate  of  a  will  of  personalty,  isi  give 
it  effect  as  a  will  at  common  law,  although  the  probate, 
when  made,  was  conclusive  proof  of  the  will. 

The  existence  of  such  a  practice  was  recognized  and 
sanctioned  by  the  act  of  1711,  which  provided,  that  the 
County  Courts  should  have  jurisdiction  to  hear  and  deter- 
mine  all  matters  testamentary;  to  examine  and   take  the 
proof  of  wills,  and  grant  certificates  of  such  proof  to  the 
Governor,  in  order  to  obtain  probates,  and  to  hear  and  de- 
temaine  the  right  of  administration,  according  to  the  fol- 
lowing  rules:  that  the  will  should  be  proved  in  the  county 
where  the  testator  resided,  without  regard  to  the  fact, 
whether  he  had  any  lands  in  the  county  in  which  he  resi- 
ded, or  not  J  and,  if  he  had  no  such  residence,  then  in  the 
county  wherein  any  devised  land  lay;  or,  if  lands  in  seve- 
ral counties  were  devised,  and  he  died  in  any  such  comity, 
it  was  to  be  proved  in  the  county  where  he  died;  or,  if  he 
Aould  die  in  any  othw  county  than  where  any  of  his  lands 
li^  the  will  shouW  be  proved  in  one  of  th^  counties  in 
which  such  land  lay.     «^  And,  the  proof  of  any  wiU,  onoe 
well  and  sufficiently  made,  in  any  county,  as  is  above  di* 
rected,  shaU  and  is  hereby  declared  to  be,  of  the  same 
force,  effibct,  and  validity,  for  the  disposing  of  lands  or 
any  other  estate,  as  if  the  same  had  been  proved  in  ©v«7 
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particular  county,  where  any  land  or  other  estate  shall  be. ''  1834. 
It  further  proyided,  that,  before  any  will  wherein  lands  f^l^^^ 
were  devised,  should  be  proved,  the  heir  should  be  sum-  BagweU 
moned  to  contest  it;  and,  if  there  were  no  heir  known,  ^^^ 
that  proclamation  should  be  made;  and  that  persons  labor- 
ing  under  the  disabilities  of  infancy,  &c  should  be  at  li- 
berty to  contest  the  proof  within  ten  years  after  the  disa^ 
bility  removed,  ^^and  not  after. ^^  It  also  provided,  that 
the  probate  of  a  will,  granted  on  the  certificate  of  a  County 
Court,  as  aforesaid,  should  enable  the  executor  to  recover 
the  estate,  real  (I  presume,  when  devised  to  him,)  and 
personal,  every  where,  "  in  like  manner  as  they  might  or 
could  do,  within  the  several  counties,  where  such  certifi- 
cate for  obtaining  probates  shall  be  granted  respectively/' 
It  was  further  provided,  that  nothing  in  that  act  contained, 
should  disable  any  Court  from  compelling  any  person,  hav- 
ing possession  of  the  will,  to  produce  it,  ^^  for  the  just 
and  legal  proceedings  to  be  had  thereon;"  and  directed 
that  all  original  wills  (for  the  better  preservation  thereof,) 
^ould  remain  in  the  Clerk's  ofSce,  among  the  records, 
whereto,  any  person,  whose  occasions  shall  so  require, 
shall  have  recourse. 

Upon  this  act,  I  observe  that,  under  the  act  of  1645, 
questions  had  arisen,  whether  a  County  Court  had  juris- 
diction in  any  case  where  the  testator  did  not  reside  in  any 
county,  and  the  act  was  made  for  the  purpose  of  extend- 
ing the  jurisdiction  of  the  County  Courts,  to  such  cases; 
but,  as  difficulties  would  have  arisen,  in  determining  to 
what  county,  in  such  case,  the  jurisdiction  should  belong, 
the  act  prescribed  the  criterion,  upon  which  that  jurisdic- 
tion should  depend,  by  referring  to  the  location  of  the  tes- 
tator's lands,  as.  the  only  certain  criterion,  and  not  because 
iA  the  efiect  of  the  probate  on  the  will,  as  a  will  of  lands; 
or,  rather,  not  because  a  probate  was  necessary  to  a  will  of 
lands;  for,  if  the  testator  had  a  residenee  in  a  county 
where  he  had  no  land,  the  will  was  to  be  there  proved,  al- 
tbou^  he  might  have  lands  in  odier  counties. 
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1824.  Secondly.  Under  the  act  of  1645,  it  had  at  least  been 
January,  doubted,  whether  the  probate  in  a  County  Court  had,  on 
Ba^ett  account  of  the  limited  jurisdiction  of  the  Court,  any  effect 
EUk>tt.  ^^^  ^^  the'county,  as  to  lands  or  goods)  for,  the  act  pro- 
vides, that  it  shall  have  the  same  effect  as  to  both  every 
where,  that  it  would  have  in  the  county  where  the  proof 
was  made.  But,  what  effect  that  should  be,  in  relation  to 
lands,  is  not  stated  in  the  act  That  effect  appears,  from 
other  clauses  of  the  statute,  to  have  been,  that  the  probate 
of  a  will  was,  in  relation  to  land,  as  well  as  personals, 
conclusive  proof  of  its  authenticity;  and  this  rule  could 
only  have  arisen  out  of  the  long  practice  of  the  country  to 
that  effect  For,  the  statute  provides,  that  the  heir  shall 
be  summoned,  &c.,  and  that  those  laboring  under  disabili- 
ties, may  contest  the  proof  within  ten  years  after  the  dis- 
ability removed,  "  and  not  after;'^  provisions,  which  would 
have  been  superfluous,  if  the  proof  of  the  will  had  not 
been  conclusive,  but  for  those  provisions.  But,  it  does 
not  follow,  from  the  fact  that  such  proof  would  have  been 
conclusive,  that  it  was  necessary,  either  to  the  validity  of 
a  will  of  personal  or  real  estate^  or  that  no  other  proof  was 
admissible  as  to  a  will  of  lands.  Nor  does  the  recognition 
of  an  authority  to  compel  the  production  of  the  will,  or 
the  direction  that  the  original  will  shall  remain  amongst 
the  records,  lead  to  the  inference  that  a  probate  was  neces- 
sary to  the  validity  of  a  will  of  lands. 

An  act  passed  in  1744,  authorising  a  will  to  be  proved 
as  soon  as  exhibited,  and  providing  that  it  should  not  af- 
fect the  heir  at  law,  but,  he  was  to  be  summoned  as  before, 
after  the  probate  of  the  will,  and  might  contest  the  vali- 
dity of  the  will,  as  if  that  act  had  not  been  made.  In  1748, 
an  act  passed,  repeating  the  provisions  of  the  act  of  1711, 
with  this  difference,  that  the  will  might  be  immediately 
proved,  when  exhibited,  but  such  proof  shall  not  be  bind- 
ing on  the  heir;  but,  that  he  should  be  summoned  to  con- 
test the  validity  of  the  will,  at  the  next  Court,  and  if  there 
were  no  known  heir,  then  that  proclamation  should  be 
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made.     The  act  neither  prescribes  what  shall  be  the  effect    1824. 
of  such  proclamation,  nor  of  the  probate,  when  there  was  '^'^^ 
a  known, heir;  but,  he  cannot  be  actually  summoned  to   Bagwdi 
contest  the  will.      It  has  the  same  provision  in  relation  to    guStt. 
persons  laboring  under  disabilities,  as  the  act  of  1711  has. 
This  act  was  in  effect  the  same,  as  the  act  of  1711,  and  is 
liable  to  the  same  remarks. 

The  act  of  1785,  chl  61,  substantially  re-enacts  the  pro- 
Tisidnsof  the  acts  of  1711  and  1748,  with  this  difference, 
that,  if  a  will  be  proved  upon  its  presentation  for  proof, 
any  persbns  interested  mi^t,  within  seven  years  thereaf- 
ter, contest  the  validity  thereof,  by  bill  in  Chancery;  upon 
which,  an  issue  shall  be  made  up,  and .  tried  by  a  jury, 
**  whether  the  writing  produced  be  the  will  of  the  testa- 
tOTy  or  not,^^  But,  no  such  party  appearing  within  that 
time,  the  probate  shall  be  forever  binding.  Both  the  act 
of  1748,  and  that  of  1785,  had  a  provision  that  nothing  in 
them  contained  should  impair  the  right  of  the  executor 
to  possess  his  testator's  estate,  and  execute  his  trust  before 
probate,  in  the  same  manner  as  if  the  acts  had  never  been 
made.  I  should  have  thought,  that  without  such  a  provi- 
sion, that  right  would  not  have  been  affected.  The  vari- 
ous acts  on  this  subject  being  made  only  to  provide  a  tri- 
bunal for  granting  probates  in  this  country,  as  a  substitute 
for  the  Eccl^iastical  Courts  in  £ngland,  a  probate  was  not 
jiecessary  here,  but  for  the  purposes  for  which  it  was  ne- 
cessary there,  to  wit:  to  enable  the  executor  to  sue;  and 
that,  to  all  other  purposes,  the  will  was  valid  without  pro- 
bate, as  in  England;  and  so  jthe  acts  making  the  probata  of 
the  will  conclusive  as  to  lands  also,  but  without  requiring 
such  probate  as  a  pre-requisite  to  the  validity  of  the  will, 
as  to  lands,  left  the  will,  if  not  proved  in  the  Court  of 
Probate,  to  have  the  same  effect  as  if  the  acts  had  not  been 
made;  that  is,  that  the  effect  given  to  the  probate  of  the 
will  was  for  the  benefit  of  those  claiming  under  the  will 
only.  If  the  effect  of  the  acts  was,  to  declare  the  will  in- 
valid, if  not  proved  in  a  Court  of  Probate,  then  those  acts. 
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18M.  in  many  cases,  would  have  been  prejudicial  to  those  claim- 
January,  ing  uuder  the  will.  For,  until  1787,  no  proyision  was 
Bagwell  made  for  the  means  of  authenticating  copies  of  .wills  made 
£y2;jj^  in  a  foreign  country,  for  probate  here,  nor  tor  procuring 
the  evidence  of  witnesses  residing  abroad;  and,  until  that 
time,  such  will  could  not  have  been  admitted  to  probate, 
without  the  production  of  the  original  will  and  the  vrii- 
nesses;  for,  no  commission  eould  issue  for  examining  the 
witnesses  for  proving  the  will  in  the  Court  of  Probate. 
From  our  connexion  with  En^and,  the  title  to  landa  in 
Virginia  must,  in  innumerable  instances,  have  depended 
upon  wills  of  persons  residing  in  En^and,  and  made  tiiere, 
the  originals  ef  which  could  not  be  produced  here  for  pro- 
bate, or  upon  the  trial  of  a  cause.  Such  wills,  th^refiore, 
must  have  been  admitted  in  evidence,  upon  the  trial  of  is- 
sues, upon  general  priii6i}des  o£  evidence  at  the  common 
kw,  or  such  inferior  evidence  as  to  their  authenticity,  as 
was  the  best  which  tl»  nature  of  the  case  adaiitted. 

The  provisions  of  these  acts  have,  in  substance,  beea 
continued  in  our  code  to  the  present  day,  with  some  addi- 
tional  provisions  which  have  no  influeiiee  on  the  que8lk>n 
under  consideration.  It  is  not,  therefore,  necessary  that  a 
will  should  be  proved  in  a  Court  of  Prdiate,  in  order  to 
give  it  validity  as  a  will  of  lands.  The  only  efiect  of  such 
probate  b,  to  afford  one  mode  of  proof  that  the  will  is  genu- 
ine and  authentic;  but  the  m«ide  of  proof  allowable  before 
the  passing  of  those  statutes,  is  not  abolished  or  prohibite4 
by  them;  that  is,  by  evidence  upon  the  triaL  If  a  will 
offered  for  }m>bate  was  contested  and  rejected,  this  might 
be  used  thereafter,  as  the  decision  of  a  c^Moapetei^  jttdida] 
tribunal,  and  would  condensua  it  forever.  In  the  ease  at 
bar,  it  was  superfluous  for  the  jury  to  find  the  probate. 
That  might  be  used  as  an  evident  to  th^oa,  that  the  will 
was  duly  made  and  executed,  and  they  might  have  found 
that  £bkH;,  without  stating  upon  what  evidence  it  wa»  found, 
as  they  might  have  found  the  fact  upon  the  evidence  of 
the  witnesses  without  settii^  forth  that  evidence.     Sap- 
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posing  the  probate  not  to  state  any  thing  as  to  the  re-publi-    1824. 
cation  of  the  will,  as  it  most  probably  does  not,  then  it  ^^[I^J^ 
may  be  said  that  it  is  proof  of  a  will  made  at  its  date  in    Bagwell 
1810,  and  to  speak,  as  to  land,  as  of  that  date;  and  that    EUk^tt.    . 
the  probate^is,  until  set  aside  in  the  manner  prescribed  by 
the  statute,  binding  on  all  the  world,  and  cannot  be  con- 
tradicted by  any  evidence  in  any  other  proceeding.     I  an- 
swer, that  if  the  party  interested  cannot,  in  another  pro- 
ceeding, prove  the  re-publication,  her  right  is  lost  forever, 
although  she  were  no  party  to  the  probate.     For,  she  af- 
firms, and  does  not  contest  the  validity  of  the  will;  and, 
therefore,  she  is  not  a  party  who  could  exhibit  a  bill  under 
the  statute.     If  she  could,  the  only  question  which  could 
be  submitted  to  a  jury,  according  to  the  act,  would  be, 
whether  the  writing  be  the  will  of  the  testator  or  not;  as 
to  which,  both  parties  affirm  that  it  is,  and  the  verdict 
must  be  .in  the  affirmative.     The  only  contest  is  as  to  the 
effect  of  the  will,  admitting  its  validity;  that  is,  what  pro- 
perty it  passes.     That  depends  upon  the  time  of  its  publi- 
cation, and  not  on  its  date;  and  that  may  be  proved,  as  any 
other  extraneous  circumstance,  which  affects  the  operation 
of  the  will,  may  be  proved.     As,  if  the  testator  has  two 
nephews 'of  the  same  name,  parol  evidence  may  be  admit- 
ted to  shew  which  he  meant.     The  only  difference  is,  that 
a  will  of  land  can  only  be  re-published  in  the  presence  of 
two  witnesses,  subscribing  their  names  in  the  testator's 
presence.     To  give  it  the  effect  of  a*  re-publication,  it  must 
be  proved  as  an  effectual  re-publication.     This  proof  does 
not  impair  or  contradict  the  probate.     That  only  affirms 
that  the  will  is  proved  to  have  been  duly  executed,  with- 
out an  enquiry  as  to  the  time  of  publishing  it     If,  indeed, 
the  question  as  to  the  time  of  publishing  had  been  contest- 
ed before  the  Court  of  Probate,  and  then  decided,  as  it 
might  have  been,  such  a  decision  might  have  been  relied 
on  as  res  judicata;  but,  if  this  be  not  shewn,  it  cannot  be 
presumed. 

Vol.  II.  26 
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1824.        Upon  the  whole,  I  think  the  judgment  should  be  affirmed. 

January, 

Judge  COALTER. 

The  first  question  in  this  case  is,  whether  the  probate  of 
the  will  ought  to  have  been  found  by  the  jury  and  spread 
on  the  record. 

The^foundation  of  this  objection  to  the  verdict  is,  that 
no  title  can  be  asserted,  as  it  is  contended,  by  a  devisee  of 
lands,  unless  the  will  is  first  duly  proved  in  the  Court  of 
Probate  to  have  been  made  and  published  according  to  the 
statute,  and  that  consequently  the  probate  must  be  exhi- 
bited, that  th«  Court  may  judge  of  its  legality. 

Admitting  for  a  moment,  that  probate  is  necessary  to 
entitle  the  devisee  to  the  lands,  and  that  he  cannot  produce 
proof  of  the  execution  of  the  will,  on  the  trial,  I  think  it 
is  not,  under  every  circumstance,  necessary  to  set  out  the 
probate  at  large  in  tlie  verdict,  any  more  than  to  set  out 
the  record  of  the  probate  of  a  deed  admitted  to  record.  It 
is  the  usual  practice,  I  believe,  where  no  dispute  arises  on 
such  point,  for  a  jury  to  find,  that  A.,  being  entitled  to 
lands  in  fee,  and  lawfully  seised  thereof,  made  his  will  in 
due  form  of  law,  and  which  was  duly  admitted  to  record, 
&c.,  whereby  he  devised  the  same  to  B.,  who  entered 
thereon,  and  being  lawfully  seised,  by  deed  duly  proved 
and  recorded,  &c.,  conveyed  the  same  to  C. 

But,  when  seisin  was  necessary  to  enable  a  party  to 
devise  land,  and  the  case  turned  upon  that  point,  or  the 
question  was,  whether  the  grantor  had  such  possession  as 
was  necessary  to  authorise  a  conveyance,  or  whether  the 
deed  w«  duly  proved  and  recorded,  so  as  to  bind  a  sub- 
sequent purchaser,  then  every  thing  is  found  so  as  to  ena- 
ble the  Court  to  pronounce  the  law  upon  such  point  The 
questions  of  seisin,  possession,  &c.,  are  compounded  of 
feet  and  law;  yet,  when  no  dispute  arises  concerning  them, 
the  jury  find  them,  and  I  have  never  heard  of  an  otgec- 
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tion  to  a  special  yerdict  on  that  score.     This  appears  to    1824. 
me  to  be  a  case  much  like  that     The  appellants  are  all  de-  •'^»»««ry' 
visees  of  the  realty  under  this  will,  and  two  of  them  the   BagweU 
executors.     The  verdict  finds,  that  it  was  duly  made  and    £H|^, 
published  as  a  will  of  lands  in  1810;  that  the  testator  died 
in  1816,  leaving  the  said  will  in  full  force,  which,  on  the 
27th  of  May,  1816,  was  duly  proved  and  admitted  to  re^ 
cord  before  the  Court  of  Accomack  county,  in  the  Superi- 
or Court  of  which  county  this  ejectment  was  tried. 

There  seems  to  have  been  no  dispute  then,  as  to  the  va- 
lidity of  this  will  as  a  will  of  lands,  or  as  to  the  probate 
thereof. 

But,  the  lands  in  dispute  were  purchased  by  the  testa- 
tor in  1815,  and  the  point  in  dispute  was,  whether  there 
was  a  re-publication  of  this  will  after  this  purchase,  which 
passed  these  lands  to  the  female  appellee,  to  whom  the  tes^ 
tator  devised  ^^all  the  residue  of  his  estate  of  what  kind  or 
description  soever;'*  that  is  to  say,  whether,  what  the  wit- 
nesses proved  in  relation  to  that  matter,  amounted  to  a 
re-publication  of  the  will  or  not  ?  Another  question  was 
also  made;  whether,  if  the  declarations  made  by  the  testa- 
tor at  that  time  could  be  considered  a  re-publication,  it  was 
not  necessary  that  such  re-publication  should  have  been 
proved  before  the  Court  of  Probate  and  spread  on  the  re- 
cord, so  as  to  entitle  the  devisee  to  the  land  ?  And  that, 
consequently,  the  will,  as  to  this  after-acquired  land,  is  to 
be  considered  z&  never  having  been  proved,  and,  therefore, 
giving  no  title  to  the  devisee. 

Admitting,  however,  for  the  present,  that  this  will  has 
been  duly  proved  as  a  will  of  lands,  as  of  1810,  and  that 
the  re-pubUcation  in  1816  is  not  spread  on  the  ifccord  of 
the  probate,  I  incline  to  think  that  the  question  is  not  pre* 
cisely  the  same  as  it  would  have  been,  had  it  never  been 
so  proved  and  put  on  the  record. 

It  is  the  duty  of  the  executor  or  administrator  with  tha 
will  annexed,  to  produce  the  will  and  make  oath  that  it  is 
the  true  last  will  and  testament,  as  far  as  he  knows  or  be- 
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1824.    lieves,  and  have  it  proved  at  least  by  one  witness^  so  as  to 
January,  obtain  letters  testamentary.     Suppose  the  executor  is  heir 
Bagwell    At  law,  and  intends  to  contest  the  will^  as  one  of  lands^  her 
Eiikict.     ^^^^  ^^  second  witness  did  not  subscribe  in  presence  of 
the  testator,  or  for  other  causes,  and  only  proves  it  by  one 
witness.     Let  us  even  suppose,  that  this  will  has  only 
been  so  proved  in  this  case,  admitted  to  record  merely  as 
a  will  of  personals,  and  the  Court  adjourned;  by  what  pro- 
cess, or  in  what  manner  is  the  will  again  to  be  brought  be- 
fore the  Court  of  Probate?    The  devisee  cannot  bring  his 
bill  in  equity,  under  the  statute,  for  he  does  not  contest 
the  validity  of  the  will.     Even  the  heir  at  law  cannot  sue 
under  that  statute,  for  the  will  has  never  been  proved  as  a 
will  of  lands.     But,  if  this  is  a  will  of  lands,  as  found  by 
the  jury,  and  has  been  proved  as  such,  as  I  think  is  the 
fair  interpretation  of  the  verdict,  then  all  these  parties  are 
devisees  under  it,  none  contest  its  validity j  and  there  is 
no  remedy  under  the  statute.*     Whether  the  will  passes 
the  lands  in  dispute  or  not,  is  then  the  only  question.    The 
devisee  takes  possession;  the  heirs  at  law  sue,  and  prove 
that  the  lands  were  purchased  afte^the  date  of  the  will. 
Suppose  a  testatcA*  has  his  will  drawn  on  a  given  day,  but 
it  is  not  then  executed;  and  afterwards  purchases  lands, 
and  then  executes  his  will  devising  the  residue,  as  in  this 
case;  would  it  not  be  competent  for  the  devisee  to  prove, 
that  at  the  time  of  this  purchase,  the  will  was  a  blank  pa- 
per, and  never  executed  until  after  the  purchase.'     I  be- 
lieve no  probate  of  a  will  can  be  produced,  which  speci- 
fies the  date  of  the  attestation.     The  devisee  has  no  day  in 
the  Court  of  Probate  as  to  this  point     He  may  reside  out 
of  the  State.     The  heir  formerly  was  summoned,  but  not 
the  devisee.     That  was  found  inconvenient,  and  he  had 
seven  years,  under  subsequent  laws,  to  contest  the  will. 

A  re-publication  makes  the  will  speak  as  at  another 
time  from  its  original  execution,  and  as  if  it  was  made  at 
this  latter  time;  and  I  can  see  no  difference  between  that 
and  the  case  above  supposed.     Why  cannot  the  devisee  in 
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that  case  also,  rebut  the  proof  of  the  heir,  by  proving  that    1824. 
the  will  was  re-published,  and,  therefore,  speaks  at  that  •^«»«<»y- 
date  ?     I  believe  no  record  of  a  probate  can  be  produced,    BagweO 
in  which  the  re-publication  is  stated.     If  such  a  case  does    £|j^|t, 
exist,  it  must  be  because  the  devisee,  by  some  accident, 
knew  of  the  circumstance,  was  in  Court,  and  had  his  wit- 
nesses ready  to  prove  it     If  he  was  not,  I  think  he  ought 
not  to  be  precluded  from  such  proof  on  the  trial.     At  last 
it  comes  to  a  trial  by  jury,  and  that  is  the  trial  prescribed 
by  the  act  of  Assembly  in  case  the  will  is  contested. 

But,  suppose  the  re-publication  is  a  conclusion  from  facts, 
and  does  not  depend  on  the  parol  declarations  of  the  testa- 
tor. Powell  on  Devises^  p.  667,  states  such  a  case,  which, 
though  no  authority  is  cited,  may  nevertheless  be  law. 
As  where  a  testator  makes  two  wills,  the  latter  of  which 
is  repugnant  to  the  former,  and,  of  course,  a  revocation  of 
it;  yet,  in  that  case,  he  says,  if  the  testator  destroy  the 
last,  and  leave  the  first  perfect  and  unobliterated,  those 
acts,  taken  together,  amount  to  a  re-publication.  Or, 
suppose  a  testator,  by  a  declaration  in  writing,  according 
to  our  statute,  revokes  his  will,  and  afterwards  calls  the 
same  witnesses,  and  destroys  that  paper  in  their  presence; 
would  not*  this  also  amount  to  a  re-publication,  without 
again  expressly  re-publishing  his  will,  left  entire,  as  afore- 
said, before  them,  or  any  other  set  of  witnesses  ? 

If  these  acts  would  be  a  re-publicatinn,  of  which  no 
witness  to  the  will  is  cognizant,  ought  they,  or  could  it  be 
expected  that  they  should  appear  in  the  record  of  the  pro- 
bate? 

As  to  the  general  question,  whether  a  will  of  lands  is  so 
far  void  that  a  devisee  cannot  make  title  under  it,  unless  it 
is  first  proved  in  a  Court  of  Probate,  if  that  question  is 
involved  in  this  case,  it  appears  to  me  at  present,  as  well 
for  the  reasons  abovo«stated,  as  to  proof  of  the  re-publica- 
tion of  such  will,  as  from  a  view  of  the  various  acts  of  As- 
sembly, that  the  proposition  contended  for  cannot  be  sus- 
tained. 
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1824.  Until  the  act  of  1787,  there  was  no  provision  for  the 
January,  probate  of  a  foreign  will  of  this  description;  and  it  cannot 
Bugwdl  be  contended,  I  presume,  that,  previous  to  that  time,  no- 
BiKoit  ^^"S  passed  by  such  will,  and  that  the  devisee  could  not 
recover  under  it 

The  real  question  intended  to  be  submitted  by  this  spe- 
cial verdict  is,  whether  the  facts,  found  in  this  case,  amount 
to  a  re-publication  of  this  will,  or  not  ?  If  they  do,  then 
the  after-acquired  lands  passed  to  the  devisee,  and  the 
judgment  must  be  affirmed.  I  think,  the  declaration  of 
the  testator,  that  "  this  is  my  will;'^  his  request,  that  the 
witnesses  should  attest  it;  and  their  doing  so,  in  his  pre- 
sence, was  a  re-publication  of  that  paper,  as  his  will;  and 
that  solemn  act  cannot  be  affected  by  the  loose  previous 
declarations  made  by  him  to  the  witnesses. 
The  judgment  must,  therefore,  be  affirmed. 

Judges  Cabsll,  and  Brooke,  concurred;  and  the  judg- 
ment was  accordingly  affirmed.     , 


1824.  Morrison  v.  Campbell  and  others. 

January, 

Strict  lega!  proof  it  not  reqaired  against  absent  defendants,  in  Chanceiy ;  and, 
therefore,  a  wiU  may  be  proved,  in  such  case,  hj  evidence  inferior  to  that 
which  would  be  required,  where  a  defendant  appears,  and  defends  the  soit. 

An  inchoate  right  to  land,  held  by  entry  and  survey  only,  is  real  estate,  and 
will  descend  to  the  lieirs,  and  not  the  executors. 

Warrants  and  surveys  of  land  nuiy  be  assigned,  bat  not  entrk*. 

A  man  deriving  title  under  a  forged  assignment  of  an  entry,  and  who  aAer- 
wards  obtains  a  legal  title  from  the  Commonwealth,  ought  not  to  be  prefer- 
red to  one  who  holds  a  regular  assignment  of  a^iAirvey  of  the  same  land. 

The  dootriae  of  prOented  titles  examiaed.  « 

David  Duncarif  in  his  life-time,  was  entitled  to  21,000 
acres  of  land,  in  Greenbrier  county,  by  entries  and  sur- 
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veys,  made  for  him  by  the  surveyor  of  the  said  county^  in    1824. 
the  year  1787.     Duncan  died  in  1791,  leaving  Wallace  ^^^^ 
and  KirJ^atricky  his  executors,  and  authorising  them,  by  Morraoa 
his  will,  to  sell  and  dispose  of  all  his  estate,  real  and  per-  CMi^^b^ 
sonal.     James  Morrison^  the  appellant,  in  the  year  1806,      ^^' 
purchased  the  said  surveys  of  the  said  Wallace  and  Kirk- 
pairicky  executors  as  aforesaid.     In  the  year  1796,  the 
entries  of  the  said  land  were  assigned  to  a  certain  James 
Welch  J  by  a  paper  purporting  to  be  executed  by  David 
Duncan f  and  expressing  a  consideration  of  $  5,000  for  the 
said  assignment      Welch  conveyed  the  said  lands,  by  deed 
of  trust,  in  1797,  to  Hicks  and  Campbelly  to  secure  a  debt 
of  $  3,933i.     The  deed  recites,   <<  that  the  said  surveys 
were  assigned  to  the  said  James  Welch  by  the  said  David 
Duncan f  and  are  returned  into  the  office  of  the  Register; 
copies  whereof  are  delivered  to  the  said  Hicks  tjod  Camp- 
bell.^*    The  money  not  being  paid  when  it  became  due, 
the  lands  were  sold,  and  Hicks  and  Campbelly  and  James 
Currie  became  the  purchasers.      William  Currie  was  af- 
terwards admitted  by  Hicks  and  Campbell  to  a  share  in 
the  said  lands;  and  a  patent  was  then  issued  to  Hicks  and 
Campbelly  James  Curricy  and  William  Currie. 

James  Morrison  then  filed  bis  bill  in  the  Richmond 
Chancery  Court,  alledging,  that  he  had  beeome  the  lawful 
proprietor  of  the  said  surveys,  by  purchase  from  Wallace 
and  Kirkpatricky  executors  of  Duncany  as  aforesaid:  that, 
the  assignment  of  the  entries  to  Jajnes  Welch  was  forged^ 
and  not  the  assignment  of  David  Dunccmy  the  proprietor 
of  the  said  surveys:  that,  the  consideration  of  1^5,000 
was  merely  nominal:  that,  he  has  done  nothing  to  impair 
his  rights,  which  are  superior,  in  law  and  equity,  to  rights 
derived  from  the  fraudulent  asrignment  aforesaid;  he^ 
therefore,  prays,  that  Robert  Campbelly  Robert  Gordouy 
and  Janetlay  hb  wife,  and  James  Currie;  which  said 
James  and  Janetta  are  the  hdrs  at  law  of  James  Cur- 
riCy  deceased;  Robert  HickSy  Nathan  &  Dattandy  and 
Sall^y  his  wife,  and  John  Hicks;  which  said  Robert^ 
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1824.  Sallf/f  and  John,  are  the  heirs  of  John  Hicks,  deceased; 
January.  Georgc  Wallace  and  •/^.  Kirkpatrick,  citizens  and  inhabi- 
MorriBon  tants  of  the  State  of  Pennsylvania,  and  executors  of  2>a- 
Campbeii  ^^  Duncan,  deceased,  Charles  Blagrove,  Re^ster  of 
^^'  the  Land  Office,  aiid  James  Welch,  may  be  made  defen- 
dants; that  Robert  Campbell  and  the  representatives  of 
James  Currie  and  John  Hicks  may  declare  whether  they 
claim  the  land  in  question  under  an  assignment  of  the  sur- 
veys made  by  James  Welch;  that  they  may  set  forth  what 
were  the  terms  of  the  assignment  from  Welch  to  Hicks, 
Campbell  and  Currie,  and  what  consideration  passed  for 
said  assignihent;  that  Wallace  and  Kirkpatrick  may  say 
whether  they  have  not,  under  the  authority  conferred  on 
them'  by  the  will  of  David  Duncan,  deceased,  sold  and 
assigned  over  to  the  complainant,  all  the  right  and  title  of 
the  said  Duncan,  in  and  to  the  said  surveys  of  the  afore- 
said 21,000  acres  of  land;  4hat  the  said  James  Welch  may 
set  forth,  particularly,  of  whom  he  obtained  an  assignment 
of  the  said  surveys,  the  consideration  for  which  they  were 
assigned,  who  were  present,  &c. ;  that  the  said  Welch  dis- 
close all  the  circumstances  of  the  said  assignments;  that 
the  said  Blagrove,  Register  of  the  Land  Office,  do  exhibit 
copies  of  the  surveys  and  grants,  and  the  assignments  on 
the  former;  that  the  said  patents  be  vacated  by  a  decree  of 
the  Court;  that  new  grants  be  directed  to  be  issued  to  the 
complainant,  or  if  that  should  not  be  regular,  that  Camp- 
bell, the  representatives  of  James  Currie  and  John  Hicks, 
be  decreed  to  release  and  assign  over  all  right  and  title 
they  may  claim  in  said  lands,  to  the  complainant 

The  answer  of  Robert  Campbell  alledges  the  deed  of 
trust  executed  by  Welch,  to  secure  a  debt  due  to  Hicks 
and  Campbell^  and  conveying  the  land  in  question;  that 
the  original  surveys  and  assignments  were  regularly  made, 
as  far  as  the  defendant  knows  or  believes,  and  are  now  'm 
the  Register's,  office;  that  the  debt  of  the  said  Welch  not 
being  paid,  the  land  was  sold  from  time  to  time,  when  the 
defendant,  John  Hicks.smd  James  Currie  became  the  pur-^ 
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chasers;  that  the  defendant  and  his  late  partner,  John    1824. 
SSekSy  permitted  fFilliam  Currie  to  be  interested  with  •'i"»»««»y* 
them  to  the  amount  of  one-third  of  their  two-third  parts  of  Morrwm 
the  said  land;  that  no  patents  having  issued,  at  the  time  ci^^i 
cf  the  said  deed  of  trust,  the  said  Welch  assigned  the  said      ^* 
surveys  to  the  said  SScks  and  the  defendant,  and  they  di- 
rected patents  to  issue  to   HScks,   Campbell^    William 
Currie  and  James  Currie^  in  their  proper  proportions; 
and  the  patents  were  issued  accordingly,  on  the  20th  day 
of  November,  1797;  that  the  said  patentees  and  their  heirs 
vre  innocent  purchasers  for  a  valuable  consideration  actu- 
ally paid,  without  notice  of  any  adverse  claim,  until  after 
tiiey  had  obtained  the  legal  title;  that  he  does  not  admit 
that  the  assignment  to   Welch  was  fraudulent,  but  he  in- 
sists that  it  was  the  genuine  assignment  of  David  Dun- 
can; that  the  complainant,  having  purchased  when  the  pa* 
tentees  were  in  possession  of  the  land,  and  had  obtained 
the  legal  title  as  fair  purchasers,  he  was  a  purchaser  of  a 
pretensed  title,  which  is  prohibited  by  law,  &c. 

Robert  Chrdon  and  Janetta,  his  wife,  and  James  Cur- 
riCy  answered,  that  it  is  true  that  the  said  Janetta  and 
James  are  the  heirs  of  Jcumes  Currie^  deceased,  and  chil- 
dren and  legal  representatiTes  of  WUiiam  Currie,  de« 
ceased;  that  as  to  the  other  allegations  of  the  biU,  they 
Icnow  nothing,  of  their  own  knowledge,  and  call  for  proof 
thereof;  and  that  they  are  satisfied  that  both  J€Mies  and 
WiUiam  Currie,  deceased,  were  innocent  purchasers  for 
doable  consideration  actually  paid,  &c. 

The  suit  dbated  9&  to  Wallace,  by  his  death;  and  pub-^ 
Ueaticm  was  made  against  the  childretf*  and  heirs  of  Da^ 
vid  Duncan,  deceased,  Kirkpatrick,  Welch,  DaUand 
and  wife,  as  absent  defendants. 

A.  IRrkpatrick,  surviving  executor  of  Duncan,  SieA 
his  answer,  stating,  that  he  admits  that  he  and  O.  Wai- 
lace,  -^inee  deceased,  in  pursuance  of  tiie  will  of  jD.  IHrn-^ 

*  Thtte  p«n«ni  ^wcre  mid*  parUe^by  ma.  MoenMl  bill. 
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1824»    can^  sold  to  James  Morrison^  in  the  year  1816,  the  sur- 
January.   y^yg  ^f  i^nd  in  the  bill  mentioned,  and  all  the  said  Dun- 
MorrisoQ  can^s  rights  therein,  for  a  valuable  consideration,  and  de^ 
CanpbeiL  ^^vered  to  the  said  Morrison  certain  original  papers,  con- 
**«•       nected  with  the  title  of  the  said  Duncan;  that  neither  Da* 
vid  Duncan^  in  his  life-time,  nor  his  executors,  since  his 
death,  have  ever  transferred  the  said  Duncan^ s  right  in 
said   lands,  to   any   other  person  than  the  complainant, 
James  Morrison;  that  the  defendant  and  his  co-executor, 
Wallace,  were  both  ignorant  of  the  steps  taken  by  Hicks 
and  Campbell,  or  any  other  of  the  defendants,  in  obtaining 
patents  in  these  cases,  their  residence  being  in  Pittsburg, 
in  Pennsylvania;  and  he  hopes  that  neither  the  repreisen- 
tatives  of  D.  Duncan,  nor  the  complainant,  may  be  in- 
jured by  the  measures  resorted  to  by  Campbell  smd  others; 
that  he  believes  the  assignment  to  Welch  was  fraudulent; 
and  he  is  willing  that  the  land  in  question  should  be  de- 
creed to  the  complainant. 

Dalland  and  wife  filed  their  answer,  disclaiming  any 
knowledge  of  the  transaction.  John  Hicks,  by  his  guar- 
dian, did  the  same. 

Among  the  exhibits  is  a  paper  purporting  to  be  the  will 
of  David  Duncan,  which  empowers  his  executors  to  sell 
and  dispose  of  all  his  real  and  personal  estate.  He  ap- 
pointed four  executors,  two  of  whom  were  Wallace  apd 
Kirkpatrick  above-mentioned.  This  will  was  never  re- 
corded in  Virginia;  but,  there  is  a  certificate  of  Samuel 
Jones,  who  styles  himself  Register,  that  the  instrument 
exhibited  is  a  true  copy  of  the  original,  recorded  in  the  of- 
fice for  recording  of  wills  in  Alleghany  county,  Peiuwyl- 
vania. 

David  Steel  deposed,  that  David  Duncan  was  a  tavern- 
keeper  in  Pittsburg,  at  the  time  of  his  death,  and  for  a 
number  of  years  before;  and  that  some  time  after  his  death, 
the  deponent  was  informed  that  a  certain  James  Welch 
had  fraudulently  obtained  a  conveyance  for  the  lands  in 
question^  from  a  certain  David  Duncan,  who  sometimes 
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traded  up  and  down  the  Ohio;  and  this  David  Duncan    1824. 
was  a  different  man  from  the  David  Duncan  of  Pittsburg  'Mortuary. 
aforesaid;  that  this  person  told  the  deponent  that  he  had  Momton 
no  entries  or  surveys  in  Greenbrier  county;  that  Welch  ^^\^\ 
was  a*  trading  and  speculating  man,  of  bad  reputation,  &e.       ^** 

Another  witness  proved,  that  there  was  a  inan  named 
David  Duncan^  who  was  a  different  person  from  the  one 
who  lived  in  Pittsburg. 

There  was  other  evidence,  which  is  fully  stated  in  Judge 
Grsen's  opinion. 

The  Chancellor  dismissed  the  bill,  and  an  appeal  was 
allowed  by  the  Climrt  of  Appeals. 

Calif  Nicholas  and  Stanardy  for  the  appellant. 

Hay  and  Wickhanij  for  the  appellee. 

It  was  contended  for  the  appellant,  that  the  patent  was 
voidy  and  not  merely  voidable^  and  therefore  raises  no  bar 
to  the  claim  of  the  appellant :  1.  It  is  void,  because  the 
law  requires  the  patent  to  issue  to  the  locator  or  his  as- 
signee. 1  Rev,  Code,  (Pleasants^s  edit)  p.  344,  §  3. 
The  assignment  was  not  in  due  form,  because  entries  are 
not  assignable  by  law.  The  act  speaks  of  surveys  only. 
Ibid^  p.  147,  §  40.  The  act  also  requires  a  recital  of  the 
assignment  in  the  grant  Ibid.  148,  §  44.  Therefore, 
the  recital  was  false  as  to  part  of  the  assignment,  which 
annuls  ,the  patent  5  Co.  Rep.  Berwick* s  Case;  2  Roll. 
Rep.  274,  359.  The  assignment  was  forged,  and  crime 
cannot  be  the  foundation  of  right  Wilson  v.  Spencer^ 
1  Ran.  Rep.  76;  Cutting  y.  Carter^  5Munf.  Rep. 

2.  A  scire  facias  wa&  not  necessary  to  vacate  the  pa- 
tent, because  it  was  not  merely  voidable^  but  void.  22 
Fin.  I3f  pi.  18;  2  Leon.  218;  Carth.  436.  Whatever  is 
void  at  common  law,  may  be  either  pleaded  or  given  in 
evidence  under  the  generd  issue.     2  Wtls,  350;  Oilb, 


•  .1624.    Bvid.  145;  A//,  ifu  Pri.  17S,  note;  JS  ,Campbell^272; 
'^■™*3^  rSoll.  18^,  5  Com.  Big,  643;  Weniw.  433.       . 
BfoiTMt       ^*  A  CourTcf  Equity  Has  jvfiadiction  to  aonul  il  on  ac- 
f^^^^L^Xi^  eoost  of  fraud,     h,  will  not  support'  a  plea»4>eeaii8e  that 
^<-      rtquires  a  TaKd  .mmunent,  aiyl  tbtse  patents  are  ¥omI« 
The  eircumstinces  of  the  one  led  to  enquiry,  whkh  is  eenv 
sidered  e()uivatent  to  actual  notioe 

•  4.  A  tortious  acquisition  of  the  legal  estate  does  not  if* 
ford  any  protection:  Fag^^s  Ca$e,  I  Vem.  ^52,  may  be 
objected  to  this  proposition;  bu$  tiiat  case  seems  to  be  im- 
perfectly reported.  There  was  neither  foroe  nor  fraud  ii& 
that  case.  The  constant  practice  di^ioves  the  doctrine 
supposed  to  be  contained  in  that  case.  For,  a  third  mort- 
gagee, with  notiee  of  the  »scond,  cannoi  protect  himself 
by  purchasing  the  first 

On  the  part  oif  the  appMeeSf  it  was  said,  that  the  appel- 
lees have  acquiced^  the  ^legal  estate  hanestfy  and  /airly, 
without  notice  of  the  claims  of  the  appellant;  and  that  a 
Court  of  Equity  will  not  take  it  from  them,  eren  if  €he 
^  patents  are  at  law  ^dable,  and  although  there  be  full 
{MToof  of  the  fraudulent  assignment  alledged  in  the  bill. . 

1.  The  patents  are  not  void,  but  only  yoidaUe  at  most; 
and  if  so,  the  legd  estate  passes.  They  are  regular  upon 
their  face.  The  law  isx^omplied  with,  and  they  cannot  be 
•  impeached  either  foryraui/ or  trre^farf/y.  They  can  only 
be  set  Hside  in  a  proceeding  for  that  yery  purpose.  fVUh" 
tringten  v.  McDonald,  1  Hen.  &  Munf.  303;  NurveU  v. 
Cathmy  6  Munf.  d33.  The  case  of  Hamilton  y.  JVelU^ 
Was  never  authority,  and  if  it  was,  it  has  been  over-ruled 
by  subsequent  decisions.  This  principle  hits  been  sanc- 
tioned by  all  the  Courts,  State  and  Federal.  In  the  Su- 
preine  Court  of  the  United  States,  the  case  of  PolVs 

Ussee  V.     ,  9  Craneh,  »7,  supports  the  doetnneu 

In  New  York,  the  cases  of  Jackson  v.  Ingrahom,  4  John. 
Rep.  163,  and  The  same  y*  Lmwton^  10  John.  Rep.  23, 
^ire  to  the  same  effect  In  Kentucky,  BMso  v.  fPe/b^ 
4  Bibb,  330;  in  North  Carolina,  Buther/oord  y.  Nelson, 


*        '     ■       *.         '  *  ?      '    *       '   *    ' 

HayY^  106;  Sq/ir^r.^arMar^  IbiA.  lOfc  S/jftet^fv.  Hood-    1804.* «ir^ 

unjwTe,  Ibid.  355.  *         1       ^.    .>    -  "^  ^  "-  SS'* 

A  paftwt^is  i  record^  BXiii00jtfrp'^P^rtfy:^  y^vr^a 

inconsistent^Pitb  it,%n\)e  received.     £Ven  a  ifeeef  #ft|i-  c„^Lii,    • 
fldt  be  udpqyehed  at  kw  Ipr  fraud  in  iM  *tos  t^^ng  ta  :S» 
^  execution.  \7ViyferV  JEtfift^  6  Muq£.^i58j  ^^^    "     "^ 
Case^  4  Co.  I^ep.  71^  4  Com.  JHg.  lit  *Fatint^  F.  ». 
All  ^la.  cases  eibe^  on  the  other'  sid^  are  (ounded  on  an^  ^T 

cieTA8tAtn%^mdib^Kinf^s}>e9$muftprerog^^  They 
are  sfi  cases  in  which  the  patent  is  Told>  oi^account  of  d^ 
diption  practised  upon  the  King,  and  tp  ius  injury*  ^ 
Bftc  Mr.  tit  Prerogative^  eoSj  3  See^a  Htatary  o/ 
Common  Latoy225.  .There  is  no  pretense  for  sabring 
that  the  CommonWMth  has  ^een  injured.  She  h«a  ror 
ceived  heroes,  and  is  not  interest  injhe  o(mtrov<OTsy?^ 

It  is  said,  that  crim^  cannot  he  the  foundatioD  of  right 
This,  however,  is  disproved  by  the  oiseff  of  Peacock  v. 
Jtkodesy  Douglas,  614;  Jiehbyy.  BlaektaifU^  Ambler,  506. 
*  i.  The  appellees  acquired  the  legal  title  Aonestiy  and 
/airfyf  and  without  notice.  There  is  no  pretense  of  any  ^ 
actual  participation  in  the  suppoaffed  fraud.  The  appellant 
has  neithef  knif  nor  equity  on  his  side.  Not  law;  because, 
he  is  obliged  to  go  into  Chancery,  and  he  cannot  bring 
trover  for  his  surveys.  Not  equity;  because  the  demand 
is  a  stale  one. 

The  act  agauist  buying  pretensed  titles  is  a  good  defence 
in  this  case;  and  Clay  v.  Whtte^  1  Manf.  16d,  proves, 
that  the  appellees  had  possession  in  this  case.  Morri9on 
purchased  after  the  patents. 

3.  There  is  no  proof  of  forgery ^  and  the  Court  will  not 
pmume  it 

In  reply,  it  was  said,  that  it  was  clearly  proved,  that  the 
assignmart  to  Wekh  was  a  forgery.  The  case  is  the  sam^ 
as  if  the  heirs  of  the  real  David  Duncan  were  the  com- 
plainants  in  equity.  In  this  event,  it  could  not  be  said, 
that  the  case  would  be  that  of  two  rival  equities.  A  ju- 
nior equity  with  the  legal  estale,  pan  only  succeed  over  a 


^•#*1824.    senior  e'<fiitJ^hQ|te  tfe-sbiirce  of  J(he  equity  is  pt^    Aq 

,    l-fBnwory.^yj^  y^j,i^j^*'ig  ^undW  oft  a  foT^ry,  ifi  of  no  wdfght; 

r       MoprU^'atid  the  sul^qtlent  .I^ss1ji|p;prf         Ip^  es^Mte,  cannot 

^         "w*.      %  That,potitfl*«  pi^eed'frqgi  a  eryn^r  ist^ufidoubCdll  - 

\  •.■      wincifflc^f  Sw;  '  The^eofwifeaoocArigififtAodto, whtt^    « 
•  *''-:   .*  Sts  been^'cite'd' oii.th^  pther'sida,  is  no  a^ority  for  the*^^ 

«  ,  position  it  was  inten^ej  to  prove,  but  was  .decided  -efctirely 

-^on  the^natope  of  cwim^wia/  instH&rients,     In  that  case,       ^ 
'  •  ^  was  no^  Rc^^^bary  fof  the  party.  ^  trace  his  title  tft  the     -'' 

■  ivrong-doer.      The   case  <tf  Ashby.  v. .  BlachwM^  AA- 
N>ler,  506,  i^  an  "authcwity  ^  in  favor  of  the  appellant;  be-* 
cause,  *ifr  was*  coftceded,  thafjLhe  man  ^hose  name  was 
%       '{prgedj^  hatt'his  remedy  ^irfa^t  the  btfni^     If  •^.  end<n*ses 
*^  note,  when  h^  is  i^  the  «5.  who  has  title  tc^e  note,  hi% 
endorsement  doeaji6t  confer  a  ^t]^     Medg^ev.  Youn^ 
4  T.  ft.  28;  CA»//.  on  Bills,  112L     The  rule  is,  that  every 
man  is  bound  to  know  the  person  with  whom  he  deala#  IS 
it  is  difficult  foiv  ^n  assignee  to  detect  a  forgery,  on  the 
« ,  other  hand,  it  is  impossible  for  the  real  owner  to  guard 
against  it  '   .      * 

The  appellees  contend,  that  Hicks  and  Campbell  were 
purchasers,  without  notice.  But,  of  what  were  they  pur- 
chasers without  notice  ?  Not  of  David  Duncan^s  title, 
because  they  pretend  that  they  have  that  titl^.  They  must 
mean  that  they  had  no  notice  of  the  forgery »  But,  this 
is  not  the  meaning  of  the  equitable  rule.  For  example ; 
a  third  mortgagee  has  a  forged  mortgage,  without  notice, 
and  obtains  possessioil  of  the  legal  title.  This  surely 
will  not  protect  him. 

The  patent  is  void,  and,  therefore,  they  have  not  a  good 
legal  title.  But,  even  if  it  be  merely  voidable,  it  is  not 
such  a  title,  as,  within  the  rule  in  equity,  will  protect  the 
purchaser. 

It  is  said,  that  the  appellant  purchased  a  pretensed  title. 
But,  the  act  of  Assembly  makes  surveys  assignable,  which 
justifies  the  assigninent^  and  acquits  it  of  the  imputation 


'< 


it. 


agreAnent,  and*ther^c>re,  'lio^  n^  come  ;i^icthe>la\^  ^^^^  * 

-y^^flf.   (new  edij^)  3485  l-f«anji*j^  56:?^    "*      *     ,    -   -Morriwii 
Ad  to  tbefright  or  tbe  elecutoMKto  seIl,4t4»'not  put  la  CaijUii«  T^ 

fisue  in  ihis^iq^iiM.     The  jpJl  migbtbeel^)Ch^e<!  froioa  tJii^      ^*    "^ 
'-^^ause,  without«aiijury^  toi^he^'coinlainat^'s  else,     it  is  too        ■  ,i 
*    lateto  taJte  ex^pption  to  exhiBtts  in  this^Court^  when  th^  a"|?^' 

were  read  in  the  Coiyt  of -Chancer j,  witJijkout  objection.     .  •  ,    ^ 


4t 
« 


Januarj/^Sl.^  The«  Judges  delireredv  t|feix.  opinipns./ 

Judee  Green. 

"  The  first  enquiry  in  this  «fase  is,  whether  the  appellani 
-has  shewn  ilim^lf  to  be* entitled  tpithe  ri^ts  of  Davtit 
Duncan,  of  Pittsburg,  ip,  the  sabject  in  question,  so  as  to 
be  entitled  to  assert  thenv  against  the  appellees,  who  claim 
un^er  fFelch.  He  asserts,  that  DavtU  Duncan  made  his ' 
will,  whereby  he  directed  all  his  property,  real  and  per- 
sonal, to  be  sold  by  his  executors:  that,  he  purchased  the 
land  in  question  of  George  fFdliaceMu^d  Abraham  Kirk- 
Patrick,  two  of  his  executors:  that,  Samuel,  David, 
Hannah,  Mary,  and  Margaret  Duncan,  are  the  heirs  of 
David  Duncan;  and  it  appears,  from  the  paper  exhibited 
as  a  copy  of  the  wUl,  that  they  are  also  his  sole  devisees, 
of  the  proceeds  of  the  sale  of  -the  land  in  question.  Due 
publication  has  been  made  as  to  those  heirs,  and  devisees, 
and  George  Wallace  is  dead,  and  the  suit  has  abated  as  to 
him.  Kirkpatrick  answered,  and  admitted  all  the  allega- 
tions of  the  bill.  Some  of  the  defendants  claiming  under 
fFelch,  do  not  deny  these  allegations.  Others,  saying 
they  know  nothing  about  them,  call  for  proof;  and  others 
are  infants,  answering  by  guardian,  and  neither  admitting 
nor  denying  those  allegations.  The  appellant,  in  proof  of 
those  allegations,  exhibits  a  paper,  purporting  to  be  a  copy 

*  Jndge  Cabix£,  did  not  fit  in  this  eMue. 


*  -* "   m    .   - 

'^  *   *  ^        "^'  *  '  ^ 

'*tB34.    of  ttie  mIlgof-J!>avM^Ji(^|M;an,  record^  ill  AUeghanj 
JbrnioTy.  <3iiup{jr^  fn  ^peiingylvanit,  cwtfled  by  the  Aegister  of  thtt 
MorrboB  county.     But,  fhom  tiw,  it  does  not  ft{Q>ear,  upon  whaf 
\  c«nXeU,  P*'*^®^  ***  wiU'^wlis  admitted  t^  record.     He  also  exhibits  a 
•       kc    ,  iKontract  between  the  Saiid  2>teAC{2n  and  Davi^  Steel j  who 
^.     ^    conveyed  l!he  lar^i»*4n  ({QesCioti4br  David  Duncan^  and 
'^'^ ',».  various  either  documents  in  ration  to  the  said  lands,  which 
,  he  alledges,  wer^elivi^red  to  him  by  the  executors  of  D. 
*  Duncan,  and  which  Kirkpafrick^dso  alledges.     These 
papers  oot^ld  hv^e  been  had  no  where,  but  from  the  repre- 
^  sentatives  of  David  Duncan;  also  a  pa]^er  purporting  to 

be  a  copy  of  the  proceedings  and  judgment  in  the  name  of 
David  Steel  agaiflst  Margaret  Duncan,  executrix,  and 
•-  •  Jihraham  Kirkpatrick  and  George  ff^iUlace,  ex%putors 

of  D.  Duncan,  deceased.  This  paper  i§^rtified  by  the 
Prothonatory  of  All^hany  county,  in  Pennsylvania,  un- 
der his  seal  of  office;  but,  it  is  not  otherwise  authentica- 
ted, so  as  to  be  stricdy  legal  proof.  Is  this  proof  sufficient 
to  establish  the  facts  alledged  by  tiie  appellant,  upon  which 
he  founds  his  tide  as  against  the  representatives  of  David 
Duncan  f  And,  if  so,  is  it  sufficient  also  against  the  other 
appellees,  claiming  under  fFislch? 

The  act  authorising  proceedings  in  Chancery  against  ab- 
sent defendants,  prescribes,  tiiat  after  due  publication:  ^^  If 
such  absent  defendants  riildl  not  appear  and  give  sudi  se- 
curity, within  the  time  limited,  or  such  further  time  as  the 
Court  shall  allow,  upon  good  cause  shewn,  the  Conrt  naay 
proceed  to  take  such  proof  as  the  complainant  diall  oflfer; 
and.  If  they  shall  thereupon  be  satisfied  of  the  justice  of 
the  litemand,  they  may  order  the  bill  to  be  taken  for  con- 
fessed, and  make  such  order  and  decree  therein,  as  shall 
appear  to  be  just,  Sat.*^  This  act  passed  as  to  absent  debt- 
ors, or^inally  in  1777,  and  was  extended  to  other  absent 
defendants  in  1787;  and  it  was  not  until  17M,  that  any 
mode  was  prescribed  for  giving  notice  to  an  absent  d^ea- 
dant,  whose  residence  was  not  known.  From  this,  it  ap- 
pears, that  **  such  proof  as  the  complainant  shall  offer, '^ 
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spokeaof  in  th^  act  of  1777^  vifA  not  confined  ^o  strict    1894.* 
legal  proof;  for  if  it  was,  ti^',  in  conseq^eifte  ef  the  aU-  ^^f^^ 
sence  of  the  defendant,  and  his  place  of  residencd  not  be-  MorriMi^ 
ing  known,  it  would,  in  nuthy  cases,  t>e  impcwsible  for  the  caimibeii, 
plaintiff  to  produce  any  sugh  legal  proofl     His  evidencer .  ^^'* 
might  consist  of  the  tqujtlmony  ^of  i^ptnesses  exclusively, 
and  their  testimony  could  not  be  strict  legal  proof^  unless      ,* '' 
taken  upon  notice  to  the  other  party.     The  act  of  1792, 
therefore,  related,  not  to  ^proceedings  i^nst  originally 
absent  defendants,  proceeded  against  by  publication  under 
the  acts  of  1777  and  1787;  but,  to  absent  defendants,  pro- 
perly before  the  'Court,  upon  process  duly  served,  or  by 
answer.     Such  proof  as  the  act  of  1777  alludes  to,  was 
not  taken  as  the^ foundation  of  the  decree;  but,  only  to  sa- 
tisfy the  Court,  that,  under  all  the  circumstances  of  the 
case,  the  demand  was  just,  and  might  be  other  than  strict 
legal  proof;  and,  being  so  satisfied,  the  Court  was  authori- 
sed then,  and  then  only,  ^^to  order  the  bill  to  be  taken  for 
confessed, ''  which  was  not  the  necessary  consequence  of 
the  non-appearance  of  the  defendant;  and,  thereupon,  the 
decree  was  founded,  not  on  the  proof,  but  upon  the  ad- 
mission of  the  bill  in  omnibus. 

The  inchoate  right,  which  David  Duncan  had,  at  the 
time  of  his  death,  to  the  lands  in  question,  was  real,,  and 
not  personal  estate;  and,  if  he  had  died  intestate,  would 
have  descended  to  his  heirs  at  law,  and  would  not  have 
passed  to  his  personal  representative.  This  interest  could 
only  have  been  devised  by  a  wiU  executed  in  the  manner 
prescribed  by  the  laws  of  Virginia  for  a  will  of  lands  ; 
and,  although  it  be  not  necessary  to  prove  a  will  in  a  Court 
of  Probate  in  Virginia,  for  the  purpose  of  giving  it  effect 
as  a  will  of  lands,  yet,  it  is  necessary,  when  the  fact  is  in 
issue,  that  he  who  claims  under  it  should  shew  by  proof  in 
the  cause,  in  which  the  claim  is  asserted,  that  it  was  exe- 
cuted with  the  solemnities  required  by  the  laws  of  Vir- 
ginia, to  give  it  the  effect  of  a  will  of  lands.  This  fact 
may  be  shewn,  by  producing  a  proper  probate  in  a  Court 
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1824.    of  Probate  in  Virginia;  or,  if  the  will  has  not  been  so 
January,  proved,  by  any  other  competent  evidence,  according  to  the 
Morrison  course  df  the  common  law.     These  points  are  fully  dis- 
Cam^beU  ^"^^^  ^"  ^^  ^^^  ^^  Bagwell  V.   Elliott,  ante.      IS^ 
fc«-      therefore,  in  this  case  it  was  incumbent  on  die  appellant  to 
produce  strict  proof  of  the  execution  of  the  will,  as  a  will 
of  lands,  in  Virginia,  accordinjg  to  the  Itfws  of  Virginia^ 
he  would  totally  fail;  for,  in  strictness,  there  is  no  legal 
proof  of  the  existence  of  the  will,  or  of  the  manner  of  its 
execution.     But,  according  to  the  view  I  have  taken  of 
our  statutes,  no  such  strict  legal  proof  was  necessary  in 
*-  this  case,  as  to  the  absent  defendants;  and,  I  think,  that 

the  proofs  exhibited  were  sufficient  to  satisfy  the  Court,  of 
the  justice  of  the  plaintiff's  demand,  and  to  justify  the 
taking  of  the  bill  as  confessed,  and  decreeing  accordingly. 
The  allegation  of  the  plaintiff,  admitted  by  the  surviving 
executor,  and  proved  by  the  production  of  papers,  in  rela- 
tion to  DuncarCs  titie,  (which  could  not  have  been  had 
but  from  Duncan* s  representatives,)  that  he  purchased 
from  the  executors,  authorised  by  the  will  to  sell  the  land; 
the  act  of  the  executors  in  taking  upon  them  to  sell;  and 
the  acquiescence  of  the  heirs  and  devisees  of  Duncan  in 
that  sale,  ever  since  1806;  are  circumstances,  which,  in 
this  suit,  as  against  absent  d^endantSy  justify  the  belief, 
that  the  will  was  duly  executed  to  pass  lands,  according  to 
the  laws  of  Virginia;  and  that  the  executors  sold  the  lands 
in  question  to  the  plaintiff.  If  the  will  had  only  author!* 
sed  the  executors  to  sell,  it  would  have  been*  necessary 
that  all  should  join  in  the  sale,  in  order  to  effect  a  valid 
sale;  unless  those  who  sold  had  previously  qualified  as  ex- 
ecutors in  Virginia.  But,  the  will  authorises  any  two  to 
act,  and  any  two  were  authorised  to  make  a  valid  sale,  by 
force  of  the  will,  without  any  qualification  as  executors; 
the  act  of  1785,  ch.  61,  §  42,  being  an  enabling,  and  not 
a  prohibitory,  statute.  The  act  of  1777  seems  to  have 
^^^  *e  act  of  5  George  2d,  ch.  25,  authorising  biUs 
**kenpyo  confesso  after  publication,  in  certain  cases. 
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with  tiiis  difference,  that,  under  the  English  statute,  the    1884. 
bill  was  taken  pro  confesso  of  course,  and  the  decree  ac-  ^^H^Z^ 
cordingly  followed,  without  any  proof  to  satisfy  the  Court  MorriMm 
of  the  justice  of  the  demand,  either  before  or  after  the  or-  campiciJ, 
der  fbr  taking  the  bill  pro  confesso.     The  reason  which      ^' 
induced  the  Legislature  of  Virginia  to  deviate,  in  this  res- 
pect, from  the  provisions  of  the  English  statute,  seems  to 
be,  that  our  act  authorises  publication  against  any  absent 
defendant,  who  might  never  have  heard  of  the  demand; 
flie  English  statute  only  authorises  publication  against  de- 
fendants who  had  left  the  kingdom,  or  absconded  and  con- 
cealed themselves,  to  avoid  the  service  of  process  in  that 
very  cause. 

The  right  of  the  appellant  to  the  interest  of  David  Dun- 
can in  the  lands  in  question,  being  thus  established^  as 
against  the  heirs,  devisees  and  executors  of  David  Dun- 
cany  is  sufficiently  established  against  the  appellees  claim- 
ing under  Welch;  for,  the  only  interest  they  can  possibly 
have  in  that  question  is,  that  the  decree  in  this  cause  shall 
exempt  them  from  any  new  litigation  with  those  heirs, 
devisees,  or  executors,  in  another  suit  The  decree  in 
this  cause,  if  in  favor  of  the  appellant,  will  hav6  that  effect, 
as  it  would  be  a  complete  bar  to  any  new  suit  on  their  be- 
half; their  only  relief  being,  by  setting  aside  the  decree 
within  seven  years,  as  the  statute  prescribes.  And  if  the 
heirs,  devisees  and  executors  of  David  Duncan  had  actu- 
ally appeared  and  answered,  admitting  the  case  stated  by 
the  plaintiff;  or,  if  all  of  them  had  been  plaintifis  with 
Morrison^  and  had  stated  the  case  which  he  has  stated, 
such  admissions  would  have  been  binding,  and  the  defen- 
dants claiming  under  Welch  could  not  have  controverted 
the  fact,  that  Morrison  had  legally  acquired  David  Dun- 
can^s  rights.  The  legal  proceedings  which  establish  that 
fact  against  the  heirs,  devisees  and  executors  of  David 
Duncan^  ought  to  have  the  same  effect  as  their  admissions 
of  record,  by  bill  or  answer,  would  have. 
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We  come,  then,  to  the  merits  of  the  case.  No  one  can 
read  this  record,  without  being  convinced  that  David  Dutir 
eatiy  of  Pittsburgh  was  the  real  owner  of  the  survejrs,  upon 
which  the  patents  for  the  land  in  question  issued;  ^lat  he 
never  parted  with  his  right;  and  that  the  assignment  to 
Welch,  under  which  the  ajppellees  claim,  was  in  efiect  a 
forgery. 

It  is  not  necessary  to  oomment  at  large,  upon  the  great 
mass  of  authorities  cited  in  the  argument  of  this  case.  It 
appears  from  those  cases,  and  others  not  cited,  that  the  fa- 
vor shewn  by  a  Court  of  Equity,  to  a  purchaser  for  valua- 
ble consideration  without  notice,  is  founded  on  the  rule, 
that  where  the  equity  is  equal,  the  law  shall  prevail. 
Thus,  a  Court  of  Equity  will  not  assist  an  equitable  title, 
against  a  purchaser  of  the  legal  title  for  valuable  conside- 
ration, without*^notice  of  the  equity;  for,  both  parties  have 
equal  equity.  And,  a  purchaser  for  valuable  considera- 
tion from  one  in  possession,  and  having  some  interest  in 
the  subject  of  the  sale,  without  notice  of  a  prior  equity, 
(whether  the  vendor  professed  to  sell  the  legal  title,  or 
only  an  equitable  interest,)  may  protect  himself  efiectually 
by  procuring,  by  anji;^  means,  the  legal  title,  after  notice  of 
the  prior  equity.  And,  that,  because  his  equity  originally 
acquired  by  the  purchase  is  equal  to  the  prior  equity;  and 
so,  even  if  the  purchaser  has  in  such  case  acquired,  not  the 
legal  title,  but  only  a  better  right  to  call  for  the  legal  title. 
And,  although  the  rule  is,  that  where  equity  is  equal  and 
neither  party  has  the  legal  title,  nor  a  better  right  than 
the  other,  to  call  for  it,  qui  prior  est  tempore,  potior  est 
jure;  yet  he  who  asserts  such  prior  equity,  or  even  a  legal 
title,  must  establish  his  case  without  the  assistance  of  the 
other  party;  for,  a  Court  of  Equity  will  not,  in  such  case, 
compel  a  discovery.  Thus  far  the  cases  have  unques- 
tionably gone,  and  one  case  has  even  gone  further.  The 
legal  title  being  in  a  trustee,  the  owner  of  the  equitable 
title  devised  it;  but  his  heir  at  law  entered  into  possession, 


Court  of  Jlpptala  <nf  Virgmia.  2S1 

and  9old  to  a  purchaser  for  valuable  oonsideratton,  without  1824. 
notice  of  the  will.  The  trustee  refused  to  assert  his  legal  j'^^*^ 
title^  for  the  benefit  of  the  devisee,  an^  the  latter  applied  iiurrittMi 
to  a  Court  of  Equity  for  relief,  which  was  refused.  But,  quiJmi, 
a  case  contradicting  this,  is  reported  in  18  Fm.  Jihr.  tit.  •»•• 
Purehaaer,  C.  pL  15.  Ajt^ortgaged  land  to  B.  and  af- 
terwards, by  his  will,  (having  two  sons,  C.  and  D.)  de- 
vised the  equity  of  redemption  to  D.  B.  and  C.  join  in 
An  assignment  of  the  mortgage  to  E.  who  pleaded  want  of 
notice  of  the  will,  and  that  C.  was  the  visible  heir;  yet 
decreed,  that  D.  should  have  the  equity  of  redemption,  on 
the  foot  of  the  first  mortgage.  The  first  of  these  cases 
was  determined  upon  the  principle,  that  the  testator,  hav- 
ing the  equitable  right,  which*,  but  for  the  will,  would 
have  descended  to  his  heir  at  law,  the  purchaser  from  the 
heir  at  law  in  possession,  without  notice  of  the  will,  there- 
by acquired  an  equal  equity  with  that  of  the  devisee;  in 
like  manner  as  if  the  testator  himself  had,  instead  of  devi- 
sing, conveyed  the  equity  and  afterwards  sold  to  the  pur- 
chaser without  notice  of  the  former  conveyance;  the  heir 
at  law  completely  substituting  the  testator.  The  other 
case  denied  that  the  purchaser  fron)|^e  heir  without  notice 
of  the  will,  had  thereby  acquired  any  equity,  or  an  equal 
equity  with  the  devisee;  the  heir  never,  in  fact,  having 
had  any  interest  in  the  subject,  by  the  purchase  of  which, 
the  purchaser  could  acquire  any  equity.  The  utmost  ex- 
tent to  which  the  cases  have  gone,  is,  that  he  who  pur- 
chases of  one  in  possession,  having  some  interest  in  the 
subject,  or  who,  or  whose  ancestors  once  had  an  interest 
in  the  subject,  which,  but  for  the  secret  title  not  known 
to  the  purchaser,  would  have  passed  to  him,  thereby  ac- 
quires an  equity  which  may  be  protected  by  the  acquisi- 
tion of  the  legal  title  in  any  way.  But,  no  case  has  yet 
occurred,  in  which  it  has  been  decided,  that  a  purchaser 
without  notice,  from  a  mere  stranger,  who  never  had,  and 
whose  ancestors  never  had,  any  interest  whatsoever  in  the 
property,  gave  any  equity  whatsoever  to  the  purchaser. 
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1824.  The  case  of  the  bank  stock  transferred  upon  a  forged  pow- 
January,  ^^  ^f  attorney,  in  which  Lord  Hardtoicke  g^re  relief 
Mmthou  Against  the  transj^reey  was  decided  upon  general  princi- 
pbeU,  P^  ®f  ^^^  *"^  equity.  The  subsequent  case,  in  which 
relief  was  given  in  favor  of  the  owner  against  the  bank, 
jjroceeded  upon  the  ground,  ||JMt  the  rules  of  the  bank  had 
bound  the  bank  to  make  good  the  loss,  and  their  negli- 
gence in  permitting  the  assignment,  without  the  proof  as 
to  the  authenticity  of  the  power  of  attorney,  which  their 
own  rules  required.  If  the  bank  had  not  been  so  respon- 
sible, no  doubt  but  the  purchaser,  although  he  had  acquir- 
ed the  legal  title,  without  actual  fraud  on  his  part,  would 
have  been,  according  to  Lord  Hardwiche^a  decision.  The 
true  owner  could  not,  in  any  events  have  lost  his  property 
by  the  forgery.  The  purchaser  would  be  bound  to  en- 
quire as  to  the  right  and  authority  of  the  person  with 
whom  he  dealt,  to  transfer  the  property  belonging  to  an- 
other, and  would  have  borne  the  consequences  of  his  gross 
negligence  in  that  respect,  if  the  bank  had  not  taken  upon 
themselves  that  duty  and  responsibility.  Gross  negligence 
is,  in  equity,  equivalent  in  its  efifects,  to  frsRid  or  notice. 
Ignorance  as  to  the  identity  of  the  person  with  whom  the 
party  deals,  or  of  the  authenticity  of  the  tide  papers  under 
which  he  purchases,  proceeds  in  all  cases  from  gross  negli- 
gence; for,  the  facts  in  respect  to  those  circumstances  could- 
be  ascertained  with  reasonable  diligence,  in  all  cases.  A 
purchaser  ought  to  be  required  to  look  to  these  points  at 
least,  at  his  own  peril.     MecUte  v.  Yaungy  4  T.  R.  28. 

In  the  case  at  bar,  the  papers  under  which  Hicks  and 
Campbell  and  the  Curries  purchased,  shewed,  that  the 
original  entries  and  surveys  belonged  to  David  Duncan, 
and  it  was  his  equitable  or  inchoate  right  to  the  land, 
which  they  designed  to  purchase.  They  had  full  notice  of 
his  title.  With  reasonable  diligence  they  might  have  as^ 
certained  who  was  the  real  owner  of  the  property,  and 
whether  the  assignment  to  fFelcA  was  genuine  or  a  forge- 
ry.    They  purchased  without  any  such  enquiry,  and  were 


^ 
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guilty  of  gross  negligence.      Neithm*   Wdeh^  nor  tnj    1824. 
elaiming  under  him,  aequired  by  their  req[>eetiYe  purcha-  "^^^^ 
%es,  any  equity  whatever,  to  be  set  up  in  opposition  to  that  Morriton 
of  David  Duncan  and  those  claiming  under  him.     None  cunpbdi, 
of  them  purchased  a  l^al  title.     Their  rights,  in  equity,      ^- 
must  be  determined  according  to  the  state  of  things  at  Uti^ 
time  of  the  purchase,  and  cannot  be  varied  by  the  subse- 
quent acquisition  of  the  l^al  title,  without  any  further  ^ 
valuable  consideration.     If  the  i^pellees  claiming  under 
Wekh  could  succeed  in  this  case,  then,  upon  the  same 
principles,  if  otie  mortgaged  his  land,  and  another,  per- 
sonating him,  sold  the  land  for  valuable  consideration  to 
one  who  believed  that  he  waa  dealing  with  the  true  owner, 
and  the  purchaser  afterwards  purchased  the  mor^^ge  and       ^ 
thus  acquired  the  legal  title,  the  true  owner  could  not  re- 
deem, but  would  lose  his  estate  forever,  without  remedy. 

In  equity,  he  who  has  acquired  the  legal  title  to  the 
prejudice  of  another  who  has  the  better  equitable  right,  is 
a  trustee  for  the  latter. 

David  Duncan^ s  rights  were  never  forfeited  in  fact  to 
the  CommonT^ealth.  The  surveys  were  returned  and  the 
patent  issued  in  due  time;  and  the  patentees,  who,  by  ta- 
king out  the  patent,  made  it  impossible  for  those  claiming 
under  David  Duncan^  to  derive  any  benefit  from  a  return 
of  other  copies  of  the  surveys  to  the  Register's  office,  (for^ 
they  could  not,  if  that  had  been  done,  have  gotten  patents,) 
cannot  repel  the  claims  of  the  appellant,  upon  the  ground, 
that  if  they  had  not  taken  out  the  patents,  David  DuU' 
can^s  rights  mighty  or  toould  have  been  forfeited.  As 
soon  as  they  took  out  the  patents,  they  were  trustees  for 
those  claiming  under  David  Duncan;  and  the  rights 
of  the  parties  could  not  be  varied  by  the  failure  of  those 
representatives  to  do  an  absohitely  fruitless  and  vain  tiling, 
that  is,  to  return  tiie  surveys  again  to  the  office. 

Neither  does  the  plea,  that  the  plaintiff  was  a  purchaser 
of  a  pretensed  tide,  avail  the  defendants.  It  is  not  neces- 
sary to  investigate  the  general  doctrines  upon  that  subject 
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1824.    ni  this  case;  since,^  whatever  they  may  be,  they  do  notap- 
Jafftmm  ply  in  the  present  instance.     The  right  of  D.  DuncarC^ 
;^2Jd![  representatives  was  equitable  and  not  legal.     There  can 
'^i       be  no  disseisin  of  an  equity;  1  MtHv.  357      Nor  any  pos- 
^"5^!^'  session  adverse  to  an  equitable  estate,  unless  it  be  at  the 
^me  time  adverse  to  the  legal  estate,  upon  which  the  equi- 
table estate  depends.     Ihid.     If  another  had  disseised  the  . 
patentee,  the  possession  of  the  disseisor  would  have  been 
adverse,  both  to  the  patentees  and  the  representatives  of 
D.  Duncan.     But,  the  patentees  having  obtained  the  legal 
tide,  to  which  those  representatives  were  in  equity  enU- 
tied,  were  trustees  for  them,  and  they  might  make  a  valid 
transfer  of  their  equitable  right 
,  The  decree  should,  therefore,  be  reversed,  and  the  hol- 

ders of  the  legal  title  of  the  lands  in  question,  declared  to 
be  trustees  ik>r  the  plaintiff,  and  decreed  to  convey  to  him, 
upon  his  paying  to  them  respectively,  such  sums  as  they 
have  expended  in  taking  out  the  patents,  and  in  the  pay- 
ment of  taxes  on  the  lands. 

Judge  COALTBR. 

On  the  merits  of  this  case,  I  think  the  decree  is  errone- 
ous and  must  be  reversed. 

•  At  the  time  the  appellees  made  their  purchase,  the  le- 
gal title  of  the  lands  was  in  the  Commonwealth;  ^d  the 
equitable  right,  under  the  entries  and  surveys,  was  in  the 
heirs  of  Duncan^  who  procured  those  entries  and  surveys 
to  be  made.  And,  although  the  appellees,  or  those  under 
whom  they  claim,  have  since  acquired  the  legal  title  from 
the  Commonwealth,  by  virtue  of  the  fraudulent  or  forged 
assignment,  (relied  upon  and  exhibited  with  the  answer, 
and  procured  by  fVelch,  under  whom  they  claim,)  they 
never  had  any  transfer  from  Duncan^  the  true  owner,  of 
his  equitable  rights,  binding  on  him  and  his  heirs.  A  le- 
gal title,  acquired  under  such  circumstances,  can  be  no  bar 
.  to  the  equity  of  Duncanj  or  those  claiming  under  him. 
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any  more  Aan  such  tide,  if  acquireOy  Welch  himself,    1824. 
would  be  a  bar  to  that  equity.     They  can  only  stand  in  ;^;^ 
his  shoes.     They  have  no  (igt^t  to  stand  in  the  situation  of  Morrvoa 
a  subsequent  purchaser  of  an  equity,  who  unites  with  that  campbeii, 
equity  the  legal  title,  before  notice  of  a  prior  purchase.    In      ^^'^ 
that  case,  boUi  parties  acquire  the  rights  of  the  owner,  and 
each  hSB  a  remedy  against  him*     But,  the  parties  in  this 
case,  presuming  them  to  know  the  law,  had  notice  that  all 
was  not  r^ulkr  on  the  part  9i  PTelchy  ^(ffi  ought,  there- 
fore, to  have  enquired.     The  assignment  made  to  Welch    "* 
by  the  pretended  Z^avW  Dtmcanj  was  of  the  entries^  not 
of  the  surveys.     This  assignment  was  made  after  the  sur- 
«  veys,  at  which  time,  as  I  understand  the  law,  no  one  was . 
entitled  to  copies  of  the  surveys,  except  the  true  owner; 
and,  as  they^pre  made  assignable  by  law,  this  was  doubt- 
less intended,  amongst  other  things,  to  prev^t  fraudulent 
assignments.     But,  every  person  is  entitled  to  a  copy  of 
the  elfery.     2  Rev.   Codcj  (new  edit)  p.  368.      Welch 
perpetrated  the  fraud,  by  procuring  these,  and  an  assign- 
ment of  them,  after  the]»  had  been  reduced  to  surveys, 
when  the  surveys  themselves  ought  to  hx^  been;issigned, 
imorder  to  entitle  the  assignee  to  a  patent    By  this  means, 
he  probably  practised  a  fraud  on  the  surveyor,  who,  per- 
haps, supposing  ixim  the  owner,  gave  him  copies  of  the 
plats.     He  also  practised  one  on  his  assignees,  and  finally 
on  tha  Register,  who  issued  grants,  although  there  was  no 
actual  assignment  on  the  surveys,  as  the  law  requires.    So, 
that  if  there  was  any  doubt  about  my  first  position,  I  think 
the  appellees,  or  those  under  whom  some  of  them  claim, 
were  bound  to  notice  this  irregularity,  and  to  take  the  coin 
sequej^s^  ^ 

Warrants  and  surveys  are  made  asaigns^le  by  law,  and 
where  a  patent  issues  to  the  assignee  of  a  plat,  the  assign*^ 
ment  is  to  be  stated  in  the  patent  2  Rev.  Codcy  p.  371  ^ 
and  372.  There  is  no  law,  ths|^  can  find,  authorising  an 
assignment^  «ft  entry.  Such  assignments,  however,  I 
believe,  haW  been  common,  and  held  a  good  transfer  of 
Vol.  n.       .  ^  29 
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the  Equitable  title.' so  as  to  enable  the  assignee  to  make  a 
survey  in  hi^  own  name.     But,  after  the  entry  has  been  ^ 
yiJnm  reduced  to  a  survey,  then  thp  regular  course  is,  for  the 
Cwn^ii,  P^^y  *^  S®'  *  ^®Py  ^^  ^^^  survey,  and  40  assign  it,  tfai  en-  .. 
^  *i^    .'  try  being  no«r  Juncttti  officio.     2  Rev.  Code,  369.-    In 
regaiid  to  the  survey,  the  act  provides,  that  within  three 
■^    months  after  making  the  suryay,  the  surveyor  sWl  deli- 
ver to  his  employer  or  hfs  oi;der,  a  true  plat  and  certificate 
of  survey,  ^^  sha]],  within  12  months,  return  the  same 
V     to  the  Register's  t^ce,  Ibidl  p.  370;  and  thatno^rv^or 
shall,  at  any  time  within  12  months  after  the  survey  maide, 
issue  or  deliver  any  certificate,  copy  or  plat  of  land  by  him 
surveyed,  except  only  to  the  person  or  persons  for  whom^ 
the  same  was  surveyed,  or  to  his,  her  or  their  order,  unless 
^    a  caveat  «hall  have  bepn  entered,  &c,,  to  hf^proved  by  an 
authentic  certificate  of  such  caveat j  &c.    '  Ibid.  p\^72, 
*  It  might  seem,  from  this,  that  after  12  montJis,  any  per- 

son might  get  a  copy  of  the  survey;  but,  as  vai^s  acts 
of  Assembly^  passed  from  time  to  time,  extended  the  time 
of  making  returns  of  surveys  tc^he  Register's  office,  I  be- 
^  lieve  the  soun^^nstruction  of  the  act,  and  the  practice  of 
the  surveyor  under  it,  was,  not  to  deliver  cojBes  oi  plptts 
to  any  but  the  owners,  so  long  as  they  hsA'time  to  return  j-. 
the  same,  unless  in  case  of  caveat,  as  ag^resaML  Be  this^ 
however,  as  it  may,  an  assignment  of  the  plat  was  neces- 
sary, in  order  to  entitle  the  assignee  .to  a  patent^hich 
must  recile  the  assignment  as  aforesaid. 

As  to  the  other  points  in  this  case,  whether  the  appel- 
lant has  sufficiently  deduced  his  title  from  David  Duncan, 
and  the  ground  stated  in  the  decree  for  dismissing  the  bilL 
I  am  of  opinion^  for  the  reasons  stated  by  the  Judee  who' 
has  preceded  fte,  that  the  decree  cannot  be  suppwUd  on 
either  of  tho^  grounds.  It  m^t,  therefore,  be  reversed, 
*  and  the  decree  entered  which  has  been  prepared. 

Judge  Brooke,  concurred;  and  the  <blIojying  decree 
Was  entered: 


^ 
«' 
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The  Cburt  is  of  opinion,  that  the  assi^me^^MKflii  184%.  * 
4  which  James  Welch  claimed  title  to  theijpv^  i  j|he  ^^nuary, 

proceedino^  mentioned,  made  tbr  David  Dun^^TM(^Da-  MoniMm     « 
jr    vi^ftDuncan  &  C(f|F  of  Pittsburg,  being  made  byxmeh^>q^  cSpbcO 

no  tkle  thereto^  neither  the  said  Welcli^n%>  hiaaSsigQedi^    **^     *  r  *   * 
Upr  thir  assignees  of  his  assignees,  inquired  ti^  thttr«re-  ^  ^ 

spectiVe  purchases  therein  any  equity  which  a  C^^  of^ 
'      Equity  ought  to  respecV  ^e/P  9^9posed  to  the  i^g^of       * 
"        David  Duncan,  or  of  those  claimifl^  und€|C  l^i"^  ^4  that  i* 

\ih%  subsequent  adl|uisition  Sfthe  leg|^title,^  without  fur-      -  t» 

*  ther  ^nsideration  paid  by  #b  ^aid  assignees,  could^bt     . 

better  their  case;  that,  th^fore,  those  to  whom  the  pa-*  ' 

tf  teots  issued,  were,  jthereupon,  in  equity,  trustees  fo«  tMo^ 
claiming  under  the  said  David  Duncan,  and  cy^not  avail 
themse^es  of  the  omission  of  the^ightful  o^viier  of  the  ^  ^ 

land,  to  assert  ^ts  claim  at  aiKearlier  perio3;  and,  ^that  me  fp 

objection,  that  the  appellant  was  a  purchaser  of  a  pretens-       •#      X  ^ 
ed  titTe,  is  also  unavailable  to  the  appellees  claiming  under  ^ 
Welch:  that  the  appellees,  respectively^n  wh^m  the  1^-     ^    a 
gal  title  to  any  of  the  lands  in  the  proceedings  menflo%d 
i#  vested,  should  he  decreed  to  convey  the  same,  with 
special  Wlhranty  to  the  appellant,  upon   his  paying  to-' 
^  them,  respec^ely,  any  sums  of  money  which  they  may 
^espective^  have  paid,  for  the  costs  of  taking  out  the  ff^ 
teMi  for  those  land|u  or  may  have  pakl  for  t^es  upon  the  ^ 

same;' the  amount  of  whiA  should  be  ascmaiffidi  under 
the  direcAon  of  the  CourlLof  Chancery;  and  tl^  me  said 
decree  is  erroneous,  &c,  *  ^ 


^ 


'"" 


^        ^        ^  *    .       * 
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«%   1824.         \»^M  Jif^RiA  and  others  v.  Surbaugh.  >    0 

February,  ^'    m.^^,  ♦  a 

•  •     *^  ^  >  0  ' 

Wfaei%^^^iM'tor  bMoeaths  a.  femate  slave,  upon  condition  that  the  shall  be 
%  free  «t  a  oeVtain  Jge,  iAd  before  that  period  arriret,  sheliai  imift  taoh  iintie 

are  alaTes.  ^  *  *    »  • 

.^"*      T?is  -^as  an  appeal  fr^iff  thp  Sipperior  Court  of  Law  for 
Greenbri^  County.      " 

An  action  fbr  fr^^om  was  brought,  ift  forma  pUuperiSy 
by  ^ary^  who  sued  for  herl^f  and  on  behalf  of  her  four 
children,  Maria,  Nancy y  Sol&mon  and  Samttel,  against 
David  Surbaugh.  .  Plea,  not  guilty,  and  issue.  On  the 
trial,  the  jjiry  found  a  special  verdict,  stating,  in  substance, 
'  the  following  (^e :      ^ 

^  ^hat  the  plaMtiff  Mqry,  Was  the  pro^frty  of  fFilliam 

^       m       Holliday,*' deceased,  who  made  and  published  his  last 
will,  on  the  17th  day  of  June,  1790,  and  died  in  the  same 
4^  year.     The  clause  in  the  said  will,  oh  which  this  question 

arllesl',  bequeathsTiis  slave  Mary  to  his  son  fVilUafn,  with 
a  declaration^  that  she  shall  be  free  as  fsoon  as  she  arrive  * 

vat  the  age  of  thirty-one  years.     After  the  deatMbf  the  tes- 
tator, his  son  William  Holliday,  the  legafl^,  became  pos-  1^ 
SQ^ed  of  the  plaintiff  Mary;  and,  afterwards^n  the  15th- 
of  March,  1804,  William  Holliday  sold  her  to  i^edain 
John  ff^t^  who  afterwards^old  her  to  one  Gilkeson. 
The  laA^Mold  her  to  Benjamin  Carman,  who  s4d  the  said 
Mary  and  her  infantichild,  to%e  defendant,  David  Sur-         '*" 
^  baugh.     That  infant  cttld  i»  the  plaintiff  Maria.     Since 

Mary  was  purchased  by  the  defendant  Surbaugh,  she  has 
had  the  following  children,  viz;    Nancy,  Solomon  ana 
Samuel;  who  are'  plaintiffs  in  this  cause.     On  the  first  day 
•■^    ^^  ^  dteeptember,  lSl8,^ary  be<^e  31  years  of  age.     The  | 

plaintiffs  Maria,  Nai^,  Solomon  and  Samuel,  were  all 
Dorn  after  the  sale  of  the  said  Wittiam  Holliday  to  John 
White,  as%foresaid,  and  before  the  j^ntiff  Mary  arrived 
at  31  years  of  age.  — .  *         *  * 
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On  these  facts,  the  jury  submitted  the  law  to  the  Ciurt     1824. 

^'The  Court  gave  judgment,  that  the  law  was  for'^e  plain-  ^^^!^^' 

ti|r  Mary^  that  the  childreii  Maria,  Nancy,  Splpmon  and  Maria,  8tc. 

^j^  Samuel,  were  n6t  entitled  to  their  freedom;  and  that  as  sarilugh, 

.  to  them,  the  law  was  for  the  defendant  * 

"     The  plaintiffs  appealed.  ifr  ; 

♦     ■ 
Nicholas,  for  the  appellants. 

Leigh,  for  the  appellee.  "  ^ 

0 

February  2.     The  Judges  delivered  their  opinions.  * 

Judge  Green.  I  agree  with  the  Q^nsel  of  the  appel- 
lee, that  in  deciding  upon  questions  of  liberty  and  slavery, 
such  as  that  presented  in  this  case,  it  is  the.  duty  of  the 
Court,  uninfluenced  by  considerations  of  humailtty  on  the  • 
one  hand,  or  of  policy  (except  so  far  as  the  policy  of  the 
law  appears  to  extend)  on  the  other,  ^  ascertain  ^d  pro- 
nounce what  the  law  is;  leaving  it  to  the  Legislature,  as 

'       tfie  only  competent  and  fit  authority,  to  deal  as  they  irfay 
think  expedient,  with  a  subject  involving  so  many  and  such 

^    important  moral  and  political  considerations. 

It  is  alleged  on  the  part  of  the  appellee,  that  an  eman- 
cipatiro by  will  b,  jn  effect,  a  bequest  of  the^tesj^tor^s  pro- 
perty in  the  slave,  to  the  skve  intended  to  be  emai^cipated: 
that,  in  fhe  case  at  bar,  the  legacy  did  not  vest  until  the 
legatee  attained  her  age  of  31  years;  and  that,  if  she  had 
died  before  she  attained  that  age,  the  legacy  would  have 
^  lapsed,  and  the  bequest  have  had  no  effect  whatever;  and 
that,  consequently,  until  she  attained  tlie  age  of  31,  (the 
property  not  being  changed^)  the  mother  continued  a  slave, 
and  her  children  borrt  be6n*e  that  peiiod,  were  born  slaves, 
and  so  continue,  by  force  of  the  nde,  that  the  children  fol- 
low the  condition  o^  the  mother. 

4^  Judge  CoALTBB  did  nbt  tit  in  this  o««e.  / 
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1624.        This  conclusion  would-be  just,  if  the  preliminaiy  pro-       — 

Febrvary.  position  were  true,  and  emancipation  was,  in  efiiSbt,  a  trans*      i|M 

M«rm/&o.  fer  of  the  property  in  a  slav^i  to  himself.     But,  in  thAt  ^     ^  j 

SurUugli.  event,  another  consequence  would  in  this  case  follow;  to  ^      •  ^ 

*  wit,  that  the  legacy  having  in  fact  vested  in  the  mother, 

^        the  property  in  the  children  would  also  be  vested  in  her.  •      ^ 
By  the  copmon  law  in  relation  to  animals,  the  owner  of 
the  female  is  entitled,  jure  dominiiy  to  the  increase.     It  ^ 
•*may,  perhaps,  be  doubtful,  whether,  according  Ijttlle  com-          ^ 
mon  law,  especially  in  ancient  times,  even  the  temporary 
owner  9f  the  female,  was  not  entitled,'  absolutely,  lo  the 
incr^se.      fiut,  however  this  may  be,^there  is  now  no          % 
question  in  Virginia,  but  that  in  relation  to  slavts^  the  in- 
crease born  durin|^gthe  ^continuance  of  any  temporary  in- 
terest in  the  mother  goes,  as  she  does,  to  the  person  enti- 
tled to  the  absolute  property  in  the  motiier,  after  the  expi- 
ration of  Hie  temporary  interest,  unless  otherwiA  directed 
by  the  original  owner  of  the  female.     This  was  decided  ts 
a  genei§l  propositi^,  independent  of  any  statutory  provi- 
sion, in  Ellison  v.  ff^ody,  6  Munf.  368,  and  might  be  prov- 
ed ty  reference  to  the  uninterrupted  practice  of  the  coun-           ^ 
try  for  more  than  an  hundred  years,  under  the  statute  pre- 
scribing the  interest  of  a  widow,  in  various  cases,  in  her 
husband's  slaves;  many  of  which  direct,  that  her  ]^rtion  of 
slaves  shall  go  after  her  death,  to  the  heir,  distribTOes  or 
legatees,  as  the  case  may  be,  without  any  directions  as  to 
the  increase,  born  during  the  continuance  of  the  widow^s 
interest.    jJcts  1705,  chap.  23,  §  1 1 ;  172?;  chap.  1 1,  §  21 ; 
1785,  cfilp.  61,  §  21-25,     Yet,  it  has  invariably  been  held, 
that  the  increase  goes  to  the  person  entitled  to  the  original         ^ 
stock,  after  the  life-estate  expired.      And  this  rule  has  be- 
come common  law  to  m.     Th^  consequence  is,  tha^if  the 
testator  ga^e  the  property  in  MarfXo  his  son,  until  she 
attained  the  age  of  31,  and  afterwards  to  herself,  the  son          * 
was  entitled  to  her  issue  wx^A  she  attained  that  age,  and  Bht 
then  became  entitled  to  them.«                                              ^ 
.    !.                        *                    .  ■                    . 
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-  -But  I  cannot  assent  to  ffiis  proposition.     No  man  <^  .JSMw^  ^ 

i|j^'       take  or  hold  a  property  in  himself.     If  he  could,  he  might  '^J^J^/        ' 
^       sell  himself,  and,  by  his  own  act,  become  a  slave.     Emah-  Maria,  &co. 

fc  apation  is  an  utter  destruction  of  the  right  of  property,  guri^ri,. 

;'I^  d^  l^  tenditip&al  or  future,  the  condition  being  perform- 
*  ed,  or;tlle  time  come,  then,  and  not  till  then,  the  right  of 
property  is  wholly  gone.     Before  any  rule  of  property 
can  be  applied  to  any  person,  his  civil  state  must  be  asoer-  *^ 

^  tained^^and  when,  and  not  before,  he  is  ascertained*  tobe  a# 

slave,  he  becomes  a  proper  subject  of  the  rules  of  property. 
Tibip  question  as  to  the  civil  state  of  the  children  of 

^  Mary,  bom  before  she  attained  her  age  of  31,  dej^ds 

upon  the  true  construction  of  the  statute  of  1753,  which 
was  in  !brce  at  the  time  of  their  resp^tive  *  Urths,  and 
which  provided,  ^^  that  all  children  shall  be  bond  or  free, 
'according  to  the  condition  of  their  mothers,  and  the  parti-  ^ 
cular  dirivtions  of  this  aQ^.''  The  latter  part  of  tliis 
i^i^use  has  no  direct  application  to  the  case  at  bar;  for,  die 
act  gives  no  particular  directions  applicable  to  thLr  case.  In 
the  case  of  an  emancination,  upon  a  condition  or  contin- 
gency, or  at  a  futore  period,  and  children  born,  pending 
the  condition  or  contingency,  or  before  the  tinje  appointed 
for  the  emancipation  to  take  efiect,  this  act  is  susceptible  ^ 

of  vario^  constructions.     1.  If  the  right^to  freedom  in 

^        the  mdlher  be  contingent,  or  depending  upon  a  condition,  *■ 
the  children  may  be  consy[ered  as  bom  slaves,  ifiieiT  mo- 
ther then  being  a  slave,)  and  not  entitled  to  the^benefit  of  ^ 
the  contingency  or  condition,  upon  which  the  mother     ^ 
would  be  entitled  to  her  freedom;  or,  2,  Thejrflbay  be 
considered  as  bom  slavel^but  with  all  the  rights  of  the 
mother  to  be  free,  upon  the  happening  of  the  contingency,  * 
or  performance  of  the  condition;  or,  3.  They  may  be  con^ 
sider^  as  bom  slaves,  but  upon  the  con^jition  being  per- 

^  forlsBd,  or  the  contingency  happening,  the  mother  being 

>!  free,  ^le  children  may  be  deemed  free  from  Ifteii^^bth,  by 

relllion;  or,  4.  If  t^  m^^r  *to  be  emancipate<rtw  a        ^ 

0         future  time,  the  children  may  be  oonsidOTed-^  boqf^ves, 

%  ^    *    •^ 
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1824.    without  the  benefit  of  the  right  of  the  mother  to  future  li- 
Februiiry.  berty;  or,  5.  With  that  rightf  or,.6*'They  may  be  con- 
Maria,  &c.  sidered  *s  bom  free,  upon  the  supposition  that  a  vested 
Sariwueb  ^*^^  ^  future  freedom  in  the  mother,  puts  her  in  the  con- 
dition of  one  fqie,  but  bound  to  service  ibr  a  limited  time. 
Np  citse  has  occurred,  in  which  these  c^testions  have  come 
under  the  consideration  o]^ the  Court  of  Appeals,  except 
that  of  P/co^an/*  v.  Pleasants y  2  Call,  319.    ^hat  case 
>  was  presented  under  sucHT  circumstances,  as  to  in|pte  the 
attention  of  the  Court  to  each  of  those  alternmves^n  the 
constniction  of  the  statute  of  1753;  and,  Ahough  the  • 
Court  did  not  expressly  refer  to  the  statute,  #iey  must,<of  ^ 
neiessity,  have  con^dered  all  the  queXons  which  co!hd 
arise  upon  its  construction.     For,  in  that  case,  some  of  the 
slaves  were  born  of  mothers  who  had  a  contingent  right  to 
^  freedom,  before  the  contingency  happened,  and  some,  of 
moliiers,  who,  after  the  happening  of  th«  contmgency  on 
which  their  right  to  freedom  depended,  were  not  immedi- 
ately free,  but  ^titled  to  their  freedom  at  a  still  future  and 
fixed  period^   The  case  was  this  :     John  Pleasants  died 
in  1771,  when  a  law  was  in^orce,  which  prohibited^e 
emancipStion  of  flaves,  except  by  permission  of  the  Uo- 
^  vernor  and  Council,  and  for  meritorious  services.     By  his 

will,  he  bequeathed  his  slaves  to  the  members  o||p^is  fami- 
•^y,  with  a  direction  that,  so  soon  as  it  should  be  Allowed 
by  law,  life  slaves  then  (at  the  faking  of  his  will,)  bom, 
»         *•  or  thereafter  to  be  born,  whilst  their  mothers  should  be  in 
^    the  service  of  the  testator,  or  his  heirs,  should  be  free  at 
Ihe  ag^,x)f  30  years.     In  1782,  a  law  passed,  permitting 
emancipation.      Cl^ancellor  WrfcE  decreed,  that  such  of 
the  slaves  as  were  of  the  age  of  30  years,  when  the  law  of 
1782  took  effect,  were  then  (at  the  passing  of  the  law,)  en- 
i4    titled  to  their  freedom:  (these,  of  course,  were  bomlSefore 
the  testat(jr*s  death;)  that,  those  born  before  the  testaftps 
death,  a^  n»t  30  years  old  at  the  time  of  the  ^ree, 
#^  *       wouM  be  entitled  to  freecTom  \^en  Uiey  attained  toe  tge: 
^   of  3(^  'The  priilliple  of  this  branch  of  the  decxse,  ex- 
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^'  *  tended  to  those  born  m  the  testator's  life-time,  and  who    1824. 
attained  the  age  o£  Silyearsg^fler  the  passing  of  the  act  of  ^«*'*«^»^' 
1782,  and  before  the  decree,  although  this  class  vas  not  Maria»ke. 
expressly  provided  for  in  the  decree:   that,  those  born  gupb^^. 
since  the  statute  lyas  enacted,  were  borniree;  and,^at 
those  bom  betweit^Jie  time  qf  the  testator^s  death0ind 
the  passing  of  the  acty  would  ^  entitled  to  freecUM.  • 

when  the^attained  the  age  o^SOk     This  last  branch  of  *  ^ 

the  decree  did  not  distinguish  b^^een  thoseJjord^  during 
that  pAiod^f  mothers  over  or  under  the  age  of  30,  and  ♦ 

^  not  notiq|^  in  Mr.  CaWs  report  of  the  case.     Judge       ^ 
tR<^ng  was  Q^  opinion,  that  as  to  all  the  slaves  in  esse  at 
th#time  of  passif^  the  aet  of  1782,  without  regard  to  ||ite 
time  of  their  birth,  whether  before  or  after  the  testator's 
death,  such  of  them  as  were  then  (at  the  pSssing  of  the 
act,)  of  the  age  of  30,  were  immediately,  upoif  the  statute 
taking  effect  fre]};  such  were,  of  course,  bom  before  4he 
testator's  death;  and,  such  of  them  as  were  under  that  age, 
were  entitled  to  their  freedom  when  they  should  arrive  at 
the  age  of  30:     (Of  these,  some  were  oorik.before,  and 
others  after,  the  testator's  death:)     That,  the^ght  to  free- 
donPvested  in  them  upon  the  passing  ofil^e  act;  and  that 
such  of  them  as  were  then  under  the  age  of  30,  thereby 
became  free  persons,  bound  to  service  until  the  age  of  30: 
that,  their  children,  born  after  the  act  of  1782,  being  bom 
of  free  persons,  wel*e  free;  and  that  the  testatQr  had  no 
power  to  control  ih|ir  liberty,  by  binding  them  to  serve  « 
until  the  age  of  30,  as  the  will  prescribed.     Judges  Pen- 
dleton and  Carrington,  agreed  in  a  decree,  that  the  .* 
slaves  born  before  the  testator's  death,  and  then  (at  the 
time  of  the  decree,)  over  30,  were  free  at  the  time  of  ^e 
decrd^(and,  consequently,  that  those  over  30,  at  Hie  pass- 
er    ing  of  the  act,  were  then  free:)  that,  all  bora  befoiie  or  af- 
ter  Ae  testator's  death,  then  (at  the  time  of  the  decree,) 
under  the  age  of  30,  should  serve  until  they  atffined  that             "^ 
age,  and  then  be  free;  and  that  all  the  descendants  of  the      ^ 
females,  in  all  generations,  born  of  mothers,  unSir  the  age  ^ 
Vol.  n.              *             30             ^      "•^                   ^ 
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1824.    of  30  at  the  timeuof  their  birth,  should  serve  until  they 

February,  attained  the  age  of  30,  and  th^n  be  ffce.     This  last  provi- 

Maria  &c.  s^^n  of Hhe  decree  was  avowedly  founded  wholly  on  the 

o   J^'  ,    directions  of  the  will  to  thit  effect;  and  no  other  reasons 
ooroaugfa. 

we^  assigned  ^r  it.     The  construction,  therefpre,  which 

was^iven  to  the  statute,  in  this  caMf  was  as  follows  r 
*  1.  That,  a  testator  mig^t  emancipate  upon  a  contingency, 

#u  and  that  the  childj;en  bOrn  ff  mothers  who  wer^o  be  free 

upon  the  hqgpening  of  ^e  contingency,  an^L before  the 
contingency  happened,  were  born  slaves,  anoWereffot  en- 
titled \£  the  benefit  of  the  contingency  up4l^  which  thoM 
mother  was  to  be  ei^tled  to  her  freedom,  ^  as  to  be  ^^ee^ 
up^n  the  happening  of  the  contingpincy ;  nor  were  ta  be 
considered  as  born  free  by  relation.  For,  all  the  Judges 
agreed,  that  those  born  after  the  death  tf  the  testator,  and 
before  the  passing  of  the  act,  were  bound  to  serve  until  the 
agd^of  30.  The  two  Judges,  whose  opinion  decided  the 
cause,  declared,  that  this  service  was  imposed,  ^n  pursu- 
ance of  the  wU^  of  Uie  testator;  and  although  the  other 
*  two  assigneifcno  reason^they  must  have  proceeded  on  the 
same  ground;  for,  this  obligation  to  service  could  not^ise 
from  the  conditil^  of  Ihe  mother,  if  the  children  followed 
that  condition,  so  as  to  be  entitled  to  the  benefit  of  the  ^n- 
tingency,  upon  wMch  she  was  to  be  free;  for,  in  that  case, 
they  SQUst  have  been  born,  to  be  free  at  the  same  time,  and 
undej*  the  same  cir^uqjstances,  when,  and  under  which, 
*•  she  acquired  her  liberty;  and,  if  so,'^hen  the  testator  had 
no  power  t(J  impose  upon  them  a  service,  from  which  the 
law  exempted  them,  from  their  birth. 
^  ]Jf  it  should  be  said,  that  the  right  to  liberty,  being  de- 

'-  rived  only  from  the  testator^s  will,  must  be  taken  with  all 
the  m(^fications  and  conditions  imposed  by  the  te^tor, 
i  an|i  that  as  h^imay  give  a.female  slave  to  one,  and  her  fu- 
ture increase  to  another,  that  for  the  same  reason  he^nay 
emancipate  a  slave  in  futuro^  and  either  direct  her  future 
increase  t^  serve  for  a  limitedtime,  or  to'  remain  absolute 
^   slaves^  notwithstanding  the  law  has  declared  that  ]j^e  chil- 
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#  • 

dren  shall  follow  the  condition  of  the  mother,  and  of  course,     1824. 
be  free  when  she  would  be  free,  if  her  future  right  to  liberty  ^**''«<^' 
was  a  part  of  the  condition  ^erred  to  by  the  law;  I  an-  M«ria»  Sec 
swer,  that  the  power  of  an  owner  to  give  a  slave  to  one,  and  g^^uo^h. 
her  future  increase  to  another,  results  from  Ihe  right  of Jh-o- 
perty,  which  the  owner  has  in  the  accessions  to,  and  increa|^  ^ 

and  produce  and  issues  of,  his  paip<#ty,  over  which  he  may 
exercise  an  absolute  control  foA  time,  Iknited  onl^  by  the 
policy  i)f  tlji^aw  to  prevent  perpetuities.  H%t,  in  case  of 
cmancipa^n  of  the  mother,  the  law  prescribes  that  the 
JVhildren,  frdm  their  birth,  shall  be  bond  or  free,  aoaording 
#to'^e  condition  jff  the  mother;  an(J||the  testator  can  no 
more  control ibhe  effcftt  of  the  law,  if  it  gives  future  frde-  ^ 
dom  to  the  children,  in  case  the  testator  had  buen  sil^  on 
the  subject,  than  to  could  give  his  property  upon  a  condi-^ 
tion  not  to  enjoy  or  alienate  it.  If  he  could,  he  might  on 
the  same  principles,  give  immediate  freedom  to  the  mo- 
ther, andWirect  that  her  future  issue  should  serve  until  a 
given  time,  or  be  slaves  forever;  <#  he  «iight  give  to  a 
slave,  freedom  for  a  limited  time^  and  direc|^  effectually, 
thatniie  should  again  be  a  slaw,  afbft  the  lapse  of  that  time; 
propositions,  which  cannot  be  maintained,  and  which  are 
coHiemned  both  by  the  common  and  civil  law,  as  will  be 
hereafter  seen.  ^ 

|t  follows,  that  they  were,  in  the  0]^ion  of  al^h^ud^-  ^ 

es,  born  ^olute  slaves,  and  wouU  s#-have  continu^  for-  if 

ever,  but  for  the  efiicacy  of  the  will  in  emancipatiilg  them 
also,  at  the  ago  of  90. 

2d.  That  a  testator  migl^mancipate  at  a  given  future 
time;  and  the  two  Judges  whose  opinion5"decided-ihat 
causepithought  that  in  such  case,  the  children  born  of  mor    * 
therlpibsolutely  entitled  to  be  free  at  a  future  fixed  period, 
and  J^fore  that  period  arrive<I,#vere  born  daves,  the  mor    '  # 

thei^>eing  slaves  at  the  time  of  their  births,  and  were  not 
entitled  to  the  right  of  future  liberty  which  the  mother 
had.  For,  they  decreed,  that  the  children,  bonn  after  the 
passin j^of  the  acU  and  to  be  born  in  all  futujie  tim#  of  mor   jfr 
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1824.    thcrs  under  the  age  of  30,  were  bound  to  service  until  the 
February.  ^^  ^f  gQ^  '^  pursuance  of  the  will;  which,  for  the  reasons 
Maria,  ive.  before  Stated,  could  only  have  been  in  consequence  of  their 
Surbaash.  t>eing  bom  absolute  slaves  lOTcver,  and  emancipated  at  the 
age  of  30  by  the  will  of.the  testator.     Upon  this  pointy  the 
Chancellor  and  Judge  Roan£  were  of  opinion,  that  so  stpn 
as  the  right  of  the  modier  to  future  freedom  became  cer- 
tain, she  was  freef  and  her  Children  born  free;  and  that  the 
testator  had  no  power  over,  and  couFd  not  impose  any  ser- 
vice on,  them.  *♦  ^ 

The  result,  then,  of  this  case  is,  that  according  to  the  # 

opinions  of  all  the  Judges,  the  '^  condition  of  \he  mother," 
Iff  which  was  to  decide  whether  her  children  sllould  be  bond 
or  ^ipe,  was  the  actual  ^civil  state  at  the  time  of  their 
4)irth,  as  slave  or  free,  without  regard  Ik  her  right  to,  or  ^ 
hope  of,  future  liberty.  Even  the  Chancellor  and  Judge 
Roane  would  have  thought  the  children  absolutely  slavies,  ^ 
if  the  mothers^  had  been  slaves  at  the  time  of  tlbir  birth, 
with  a  right  to  futuri|liberty. 

The  case  at  bar  is  one,  in  which  the  right  of  the  mother 

to  freedomat  her  age^  31  years,  was  unconditional  and 

certain;  and  as  ike  Judges  differed  as  to  the  effect  of  such  a 

state  of  the  mother  upon  her  children,  and  the  case  of  JMea- 

sants  and  PleasmtSy  may  not  be  considered  as  condunve 

auth(ff!ty^  point,  4^to  that  question,  it  may  be  necessary 

to  e^imine  it,  upoiAhe  principles  of  mir  laws^n  relation 

to  this  subject  ^ 

^  A  short  review  of  the  history  of  shivery  and  servitude 

in  Virginia,  and  the  kws  re|||ing  thereto,  will  throw  l^ht 

upon  this  subject     Negro  slaves  were  first  introduced  here 

*     in  1620.      No  law  was  enacted  in  relation  to  their  civil 

condition  until  1662.     They  were  held  as  absolute  {l^per- 

r  tyv  and  the  children  of  fenaile  slaves  were  held  to  be  akves, 

without  doubt,  until  the  question  was  raised,  (probably  in 

reference  to  the  English  law  of  villenage,  by  which  the  • 

child  of  a  freeman  by  a  net/*  was  held  to  be  free,)  whether 

^     the  child  of  a  ireeman  by  a  female  slav^vas  bond  or  free.        4f 
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To  solve  this  doubt,  the  act  of  1662  was  made,  reciting    1824. 
that,  "  whereas  some  doubts  have  arisen,  whether  childcen  f^^TJ^' 
got  by  an  Englishman  upon  a  negro  woman,  should  be  Maria,  &e. 
slave  or  free.*'      It  was  enacted,  that  ail  children  bom  in  guruigh. 
this  country  shall  be  held  bond  or  free,  according  to  the 
omdition  of  the  mother.      The  phraseology  of  the  act  » 

shews,  that  the  rule  which  had  before4>revailed,  was  adopt- 
ed; a  rule,  conforming  to  the  Avi\  law  as^o  slaves,  and  con- 
tradicting the  rule  of  the  common  law  as  to  villains.  This 
law  was  ^-enacted  in  106,  without  the  preamble;  and  af- 
terwards re-enacted  repeatodly;  and,  finally,  in  1753,  with 
the  additionSf  the  words  "  and  the  particular  directions  of 
this  acf  in  1670,  an  act  passed,  declaring  that  "  all  ser-  yt 
vants,  not  being  christians,  imported  into  this  colony  by 
shipping,%all  be^laved  for  their  lives;  but  what  shall  come 
by  htod,  shall  serve,  if  boys  or  girls,  until  30  years  of  age; 
iHAien  or  women,  12  years  and  no  longer.''  This  latter 
clause  r^ted  to  Indians.  In  1691  an  act  passed,  direct- 
ing that  the  children  of  any  womai^  servant,  or  any  free 
christian  white  woman  by  negroes  oi»cmulattoes,  shall  be 
bound  out  as  servants,  until  theM||attained  tflfe  age  of  31 
years;  re-enacted  in  1705  and  1753.  Am  act  of  1723  pro- 
vided, that  the  children  of  any  female  mulatto  (referring  to 
the  acts  of  1681  and  1705)  or  Indian,  ^ferring  to  the  act 
of  1670)4>ound  to  serve  until  SO  or  3^,  shall  sery.e  thte  IfiaS-  ^ 

ter  or  mistress  of^uch  female,  until  #iey  attain  tho^tge  to 
which  their  mc^ther  w||  bound  to  serve.     This  act  was  re- 
enacted  in  1753,  and  continued  in  force,  as  well  as  that  of  ' 
1^1  and  1705,  until  1765j||^hen  tbey  were  repealed,  and 
the  children  of  servants^  or  of  free  white  christim.women             ^ 
by  negroes  or  mulattoes,  were  directed  to  be  bound  out,     " 
the  liales  until  21,  the  females  until  18;  and  the  childi^n 
of  i^latto  women,  bound  to  sei^^e  until  31,  (by  th^cts  of 
1691  and  1705,)  were  to  serve  the  master  or  mistress  of 
such  mulatto  iiwman,  the  males4totil  21,  the  females  un- 
til 18. 
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182?.  The  act  of  1753,  re-enacting  that  of  IsSb,  with  the  ad- 
Febrttary.  djjion  of  the  words  "and  the  particular  directions  of  this 
Maria,  kc.  act,'*  had  in  it  a  provision  in  the  terms  of  the  act  of  1723, 
in  relatilbn  to  the  children  of  mulattoes  hound  to  service, 
until  they  attained  the  age  of  31,  requiring  s^rh  children 
to  serve  to  the  age  to  which  their  mothers  were  bound^ 
serve,  and  it  is  to  thjs  provision  that  the  words  "and  the 
particular  directions  of  this  act"  referred. 

From  the  first  introduction  6f  slaves  into  Virginia,  the 
owners  of  slaves,  without  any  sH|ptory  provision  upon  the 
subject,  seem  to  have  exerci^d  an  unlimited  power  of 
emancipation,  until  1696.  For,  maoy  laws  ^;^*re  made  be- 
fore that  time,  in  relation  to  free  negroes;  and  in  that  year 
a  law  was  made,  reciting  many  inconveniences  arising 
from  free  negroes,  and  providing,  tha^whoso^er  eman- 
cipated a  slave,  shotild  transport  him  from  the  Common- 
wealth; or,  on  failure  to  do  so  in  six  months,  he  sho|m 
be  ti^nsported  by  the  church-wardetis;  and  that  the  for- 
mer owner  should  pay  to  ttlem  dBlO  for  defraying  the  ex- 
pense of  transportation.  This  act  did  not  limit  or  restrain 
the  power  rf  emancipation.  But,  in  1723  it  was  enacted, 
■that  no  person  ^ould  emancipate  a  slave  but  for  merito- 
rious services,  and  by  permission  of  tiie  Governor  and 
Council.  This  act  continued  in  force  untilfrl 782, 'when 
an  ifet  passed,  authorising  any  owner  of  slaves,  by  deed  or 
will,  to  emancipate  such  slaves,  "wha  shall,  thereupon, 
be  entirely  and  fully  discharged  from  tne  performance  of 
any  contract  entered  ir^  during  servitude,  and  enjoy  as 
full  freedom  as  if  the^r  had  been  particularly  named  ^d 
freed  1^  this  act;"  provided  always,  "that  all  slaves  so 
set-  free,  not  being  in  the  judgment  of  the  Court  of  sound 
irfhid  and  body,  or  being  above  the  age  of  45  years,  or  be- 
ing n«es  under  the  age  of  21,  or  females  under" the  age 
of  18  years,  shall  respectively  be  supported  and  maintain- 
ed by  the  person  so  liberating  them,  or  ly  his  or  her  es- 
tate;" or  in  default,  the  Court  ^ight  order  a  distress  on 
Jiis  estate  for  that  purpose.    - 
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tJpon  these  -ftcts,  I  observe,  Sit  Indians  and  the  chil-    l€24. 
dren  of  white  women  by  a  negro  or  mulatto  bound  to  serve  ^"^*'*««ry. 
until  30  or  31,  were  considered  free  and  not  slaves,  andMwia,&o. 
bound  as  servants.     For,  the  direction  of  the  acts^pf  1691  surbaugh. 
and  1705  ^express,  that  they  shall  be  bound  as  servants. 
Their  children  were  born  free,  and  liable  to  no  sort  of  ser-  , 

vice  to  the  master  of  the  mother,  untlffjie  act  of  1723  was 
passed.  If  the  act  of  1662,  re-enacted  in  1696,  declaring, 
that  all  children  should  b%  bond  or  free^according  to  the 
condition  of  the  mother,  J^d  been  construed  to  ^vq  to  the 
children  of  a  mother,  entitled  to  her  freedom  at  a  future 
day,  or  upoik  a  contingency,  the  benefit  of  her  right,  so  as 
to  be  free  when  she  was,  though  born  slaves;  then  the 
children  of  a  servant,  for  the  same  reason,  though  bom 
free,  wouU  be-l^nd,  as  she  was,  to  service,  until  she  was 
entitled  to  be  discharged  from  service.  But  they  were 
nQ|  so  bound;  from  which  I«€onclude,  that  the  civil  state 
of  the  children,  withwall  its  consequences,  was  deterqiined 
by  the  civil  state  of  the  mothH^  at  the  time  of  their  birth, 
without  regard  to  the  present  obligation  of  a  free  wontan, 
to  serve,  or  the  present  fight  of  a  slave  to  be  free  thereaf- 
ter. And  such  was  the  reasonable  construction  of  the  sta-^ 
tute  of  1662;  foi^  it  recites,  that  some  doubt  existed, 
whether  ch^ren  of  an  £nglish§^an,  by  a  negro  woman, 
were  sleeves  or  free,  and  directs,  that  all  children  shatt  be 
deemed  to  be  bond  or  free,  according  to  the  condition  of 
the  mother,  that  "Ts,  slave  or  free,  as  the  mother  at  their 
birth  was.  The  sole  enquiry  then,  is,  whether,  at  the 
time  of  the  birth  of  the  childr^,  the  mother  be  in  fact 
sls^e  or  free,  without  rjsgard  to  what  may  be  her  futuve 
state.  The  opinioift  of  Chancellor  Wythe  and  Judge 
Roane,  that  a  present  right  to  future  freedom,  is  present 
freedonfy  with  an  obligation  to  serve  as  a  servant,' -would 
directly  counteract  the  policy  of  the  law  of  1782,  in  re- 
gard to  emancipation,  unless  the  former  owner  was  bound 
to  'support  the  children  born  during  the  period  of  service 
of  the  pother,  the  males,  until  they  attain  the  age  of  21,. 
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1824.  And  the  females,  until  the  age  of  18.  That  act  proTides, 
Febntary,  ^j^^t  all  such  children  emancipated,  shall  be  so  supported. 
Marife,  fcte.  '^^^  children  of  a  free  person  not  bound  to  any  service,  in 
SuriMUffh.  g®*^®^^*  would  not  be  a  burthen  upon  the  parish,  for 
the  parents  would  be  bound,  and  commonly  able  to  sup- 
port them.  But,  the  children  of  a  free  person  bound  to 
service,  must  be  si^ported  by  the  parish,  for  the  parent 
cannot  have  the  means  of  supporting  them.  The  former 
owner  could  not,  upon  such  a'  construction,  be  bound  to 
support  them;  for,  he  did  not  emancipate  them,  they  being 
born  free.  The  consequence,  then,  of  this  construction 
would  be,  that  the  public,  in  consequence  of  the  emanci- 
pation of  the  mother,  with. an  obligaBon  to  future  service, 
would  inevitably  be  burthened  with  the  support  pf  the 
.  children,  until  they  arrived  to  an  age  wMn  they  could  be 
bound  out  as  apprentices,  which  seems  to  me  to  be  contra- 
ry to  the  policy  of  the  law.  ^nother  consequence  of  such 
a  construction  would  lie,  that  a  slaye,  so  emancipated, 
male  or  female,  whilst  bf§pd  to  service,  would  have  all 
th&>  privileges  of  a  fr0e  negro,  might  acquire  and  enjoy 
property,  sue  and  be  sued,  and^en  maintain  litigations 
in  a  Court  of  Justice  with  his  master;  and  be  liable  to  be 
tried  and  punished  for  offences,  as  a  f^  person,  and  not 
as  a  slave; — a  state  of  servitude,  directly  against  the  policy 
of  the  law  of  1765,  the  object  of  which  seems  to  have 
been,  to  allow  no  middle  state  between  slavery  and  abso- 
lute freedom,  except  apprenticeship  during  infancy.  Again ; 
as  no  person  can,  of  his  mere  will,  bind  a  person  bom  free, 
to  service,  so  I  apprehe  A,  that  the  owner  of  a  slave,  hav- 
i^  made  him  free  at  present,  cannot  bind  him  to  any  fu- 
ture service,  such  an  obligation  beingipconsistent  with  the 
grant  of  present  freedom.  Such  an  attempt  would  be  nu- 
gatory upon  principles  of  common  law,  and  reprofcted  by 
the  terms  of  the  statute  of  1782;  for  he  would  not,  from 
the  time  of  emancipation,  "enjoy  as  full  freedom  as  if  he 
had  been  particularly  named  and  freed  by  that  act"  And 
both  by  the  civil  and  common  law,  a  slave  or  vif^in,  the 
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moment  he  was  manumitted  in  any  way,  was  out  of  the    1824. 
power  of  the  master  forever.     Libertas  ad  tempus  dari  ^^J^^^ 
rum  protest.     Ideoqtte  si  ita  scriptum  sit,  usque  ad  de-  Maria,  sto. 
cem  annos  liber  estOy  temporis  adjectio  supervac^ut  est.  saHMwli. 
I>ig.  Lib.  ^,  tit  4,  §  3a-34;   Vin.  Abr.  tit  Villein,  K. 
pi.  8.     And  finally,  the  law  authorising  emancipation  by 
willy  if  it  attached  any  consequences  to  an  emancipation  by 
willy  contrary  to  the  will  of  the  testator,  would  frustrate 
itself;  and  the  consequence  would  be,  tha^  the  will  could 
not,  according  to  law,  have  the  effect  which  the  testator 
intended,  it  would  be  void  and  of  no  effect     Could  it  be 
said,  if  a  testator  devised  that  a  female  slave  should  be  free 
at  the  age  of  30,  and  that  her  issue  in  the  mean  time  should 
belong  as  slaves  to  his  family,  that  his  wilf  which  intend- 
ed to  confer  futufl%  freedom,  did  in  fact  confer,  in  spite  of 
his  expressed  intention,  immediate  freedom  on  the  mother, 

and  thus  frustrate  the  intent  id  the  testator  as  to  the  chil- 

•*  

dren,  by  giving  them  a  birth-right  to  liberty  ?     This  would 

be  to  emancipate  by  law,  and  Itot  by  will.  The  testator, 
in  the  case  at  bar,  having  given  a  slave  to  his  son  in  gene- 
ral terms,  and  directed  tiftt  she  should  be  free  at  the  age 
of  31,  intended  to  give  her,  and  that  he  should  have  pow-  .^ 
er  over  her  as  a  slate.  That  intent  was  lawful,  and  should 
be  carried  int^  effect 

Upon  the  whole,  I  am  of  opinion,  that  the  children  of 
Mary  were  bom  slaves,  without  any  right  to  future  liber- 
ty. And,  this  is  in  strict  conformity  with  the  civil  law, 
which  may  have  been  in  the  contemplation  of  the  Legis- 
lature, when  they  passed  the  law  of  1662,  and  the  subse- 
quent acts  to  the  same  effect  By  that  law,  the  civil  state  ' 
of  the  child  was  determined  by  that  of  the  mother,  at  the 
time  of  the  birth.  "  Servi  aut  nascuntur  aut  fiunt. 
Nctscunfkr  exaneillis  nostris.^^  Inst.  Lib.  1,  tit  3,  §  4. 
They  might  be  emancipated  in  futtero  upon  a  condition, 
or  at  a  certain  time,  and,  in  the  mean  time  were  not  free, 
but  slaves.      "  Si  in  diem  autem  libertas  data  est,  vel 

Vol.  h.  31 
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1824.  sub  conditioner  tunc  competit  libertas  cum  dies  venerit, 
^^^!^!^  vel  conditio  extiterit.'*  Dig.  Lib.  40,  tit  4,  §  23.  "  Sta- 
Maria,  fc«.  iulibcrum  medio  tempore  servum  heredis  esse^  nemo  est 
Snrtmiigb.  9'^^  ignorare  debeat;  ea  propter  noxas  dedi  poterit.^^ 
Dig.  Lib.  40,  tit  7,  §  9  ;  and  they  were  called  Stattslir 
beri  until  they  were  actually  free.  ^*  Statulibcr  est,  qui 
statutam  et  destinatam  in  tempus  vel  conditionem  li'- 
bertatem  habet.^'  Dig.  Lib.  40,  tit  7,  §  1,  and  Lib.  40, 
tit  1,  2,  3,  4,  5,  6,  passim.  The  children  born  of  a 
woman  in  this  condition,  were  slaves  to  her  then  owner. 
Sfatulibera,  quicquid  peperit^  hoc  servum  heredis  est. 
Dig.  Lib,  40,  tit  7,  16.  And,  so  strict  was  this  rule,  that 
if  a  female  slave  were  bequeathed  to  another,  to  be  by  him 
set  free  at  a  future  time,  or  upon  a  condition,  and  the  time 
had  come,  or  the  condition  been  performed,  but  the  slave 
not  actually  manumitted,,  and,  thereafter,  bef<M*e  an  actual 
emancipation,  had  a  child  born,  the  child  was  a  slave  be- 
longing to  the  person^  bound  to  manumit  But,  in  that 
case,  he  was  bound  to  transfer  the  child  to  the  mother, 
that  he  might  be,  by  that  means,  set  free.  Dig.  Lib.  40, 
tit  5,  §  1 3.  A  statuliber  was,  in  almost  all  respects,  in 
the  same  condition  as  other  slaves.  *'  StatuUberia  cete- 
ris servis  nostrisy  nihilo  pene  differunt.  Et  idea  quod 
ad  actiones  vel  ex  debito  venientesy  vel  ex  negotio  gesto^ 
vel  ex  contractu  pertinentesj  eju^dem  conditionis  sunt 
statuliberi  cujus  cseteri.  Et  ideo  in  pubUcis  quoque 
judiciisy  easdem  poenas  patiuntur  quas  cseteri  servi." 
Dig.  Lib.  40,  tit  7,  §  29. 

1  cannot  perceive  the  reason  (for  none  is  assigned,)  upon 
which  Chancellor  Wythe  and  Judge  Roane  distinguish- 
ed the  case  of  a  slave  emancipated  upon  a  contingency, 
and  one  directed  to  be  free  at  a  future  period,  as  to  the 
state  of  their  children  born  before-  the  contingency  hap- 
pens, or  the  appointed  time  comes.  The  contingent  right 
to  future  freedom,  is  as  much  a  part  of  the  condition  of  a 
slave,  as  a  certain  right  to  future  freedom  is;  and,  if  the 
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diildren  were  entided,  in  the  one  case,  to  participate  with    18d4. 
their  mother  in  this  benefit,  it  seems  to  me,  they  ought  in  •''«*»'w«^« 
the  other.     But,  if  any.  distinction  can  exist  between  the  Maria,  &c. 
two  cases,  it  cannot  apply  to  the  case  at  bar;  for,  here  g^riJ™^,. 
the  testator  wills,  that  Mary  ^^  shall  be  free  as  soon  as  she 
arri^s  at  the  age  of  31   years;'*  and,  whether  she  would 
live  to  that  age,  was  contingent  and  uncertain. 

It  may  be  further  observed,  that  an  act  which  passed  in 
1806,  may  be  considered  as  a  Legislative  construction  of 
the  ]H*e-existing  laws  on  this  point,  and  a  recognition  of 
the  proposition,  that  a  slave  emancipated  m  futuro  conti- 
nued to  be  a  slave,  until  the  appointed  time  came.  That 
act  provided,  that  ^^  if  any  slave,  hereafter  emancipated, 
shall  remain  in  this  Commonwealth  more  than  twelve 
months  after  his  or  her  right  to  freedom  shall  have  accru- 
ed, he  or  she  shall  forfeit  all  such  right,''  and  be  sold,  &c. 
This  act  was  passed  with  a  full  knowledge,  that  emancipa- 
tions to  take  effect  at  a  future  time,  were  most  common  for 
making  a  provision  for  the  children,  and  especially  the 
widows,  of  the  testator,  by  giving,  for  instance,  his  slaves 
to  his  wife  for  her  life,  and  after  her  death  to  be  firee.  If 
the  construction  of  Chancellor  Wythe  and  Judge  Roane 
were  correct,  and  they  were  free  immediately;  in  that 
case,  either  the  emancipation  must  be  declared  to  be  inef- 
fectual, or  the  intent  of  the  testator  in  favor  of  his  wife,  or 
of  the  slaves,  or  of  both,  must  be  frustrated  by  the  opera- 
tion of  this  law.  *  For,  if  their  right  to  freedom  accrued 
upon  the  testator's  death,  then,  within  a  twelve-month 
thereafter,  they  must  leave  the  Commonwealth;  in  which 
case,  the  intent  of  the  testa^r,  in  relation  to  his  wife, 
would  be  defeated;  or,  if  they  departed  not,  then  they 
would  be  sold  for  the  benefit  of  the  overseers  of  the  poor, 
and  the  will  of  the  testator  be  frustrated,  both  as  to  his 
wife  and  the  slaves;  or,  if  neither  of  these  consequences 
followed,  then  such  an  emancipation,  with  an  obligation  to 
future  service,  would  counteract  the  policy  of  this  law 
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1834.     also*       On  the  contrary,  the  construction;^  that  such  an 

February,  emancipation  leaves  the  slaves  in  absolute  slavery  during 

Maria,  &o.  ^^  widow^s  life,  and  that  their  right  to  freedom  accrues 

Smiwacfi  ^^^^  ^^  ^^  death  of  the  widow,  effectuates  the  intentions, 

both  of  the  testator  and  the  law,  without  producing  any 

inconvenience.  • 

Considering,  therefor^,  that  a  slave  emancipated  m/u- 
turoj  continues  in  the  mean  time  a  slave  to  all  intents  and 
purposes,  I  am  led  to  the  conclusion,  that  her  children, 
born  in  the  mean  time,  are  born  slaves,  and  so  continue, 
notwithstanding  the  right  of  the  mother  to  freedom  at  a 
future  time,  in  which  they  do  not  participate  by  the  lite* 
ral  construction  of  the  act  of  1753,  taken  in  connecti<m 
with  the  terms  of  the  preamble  to  the  original  law  of  166J8; 
by  the  spirit  and  policy  of  all  the  other  Le^slatiye  acts 
which  bear  upon  the  question;  by  analogy  to  the  civil  law, 
and  by  the  authority  of  Chancellor  Wtthe,  and  all  the 
Judges  of  the  Court  of  Appeals,  who  sate  in  the  case  of 
Pleasants  and  Pleasants.  ^ 

The  only  other  ground  upon  which  the  children  of 
Mary  could  claim  to  be  free,  is,  that  it  may  be  supposed 
that  the  intention  of  the  testator  was  to  emancipate  them 
also,  and  that  this  may  be  fairly  gathered  from  the  wilL 
I  have  no  doubt,  but  that,  if,  the  idea  had  occurred  to  him, 
that  she  would  probably  have  children  before  she  attained 
her  age  of  31,  he  would  have  expressly  provided  that  they 
also  should  be  free,  which  could  have  been  effected  by  die 
addition  of  these  words,  "and  her  increase.'^  His  not 
having  done  so,  satisfies  me  entirely,  that  he  never  thought 
of,  or  intended  to  make  any  provision  for  the  children. 
And  if  so,  it  was  a  subject  in  relation  to  which  he  had  no 
thought,  or  will,  or  intention,  and  is  consequently  to  be 
disposed  of  according  to  the  law  of  the  land. 

In  considering  this  case,  I  have  not  been  inattentive  td 
the  favor  shewn  by  the  common  law  to  liberty.  Co.  Lit 
124,  b.     But,  it  is  my  duty  to  execute  the  law  as  I  find 
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it,  according  to  its  spirit  and  policy.     And  I  must  say,     1824. 
with  the  civilians,  in  relation  to  this  case,  Quod  quidem  ''^«^'*««»ry. 
perquam  durum  est^  sed  ita  lex  acripta  est.  Mark,  &«. 

The  children  of  Mary  being  ascertained  to  be  slaves,  it  g^pJlurfi* 
is  unnecessary  to-  the  purpose  of  deciding  this  cause,  to 
con4der  to  whom  they  belong. 

I  think  the  judgment  is  right,  and  ought  to  be  affirmed. 

Judge  Cabbll,  concurred. 

Judge  Brooke.  If  the  appellants,  the  children  of  Mary, 
are  entitled  to  freedom,  it  cannot  be  by  force  of  any  thing 
in  the  will,  under  which  she  has  obtained  her  liberty.  It 
was  highly  probable,  that  she  would  have  children  before 
she  attained  the  age  of  31;  yet,  they  are  not  noticed  nor 
alluded  to  by  the  testator.  .  He  might  have  strong  reasons 
for  liberating  her,  when  she  should  arnve  at  the  age  of 
thirty-one,  which  did  not  apply  to  her  children,  born  be- 
fore that  period.  It  may  have  been  unjust  to  his  family 
to  extend  his  bounty  to  them  also.  However  that  may 
be,  it  is  enough,  that  by  no  reasonable  construction  of  the 
will,  they  can  be  included  in  it,  or  derive  any  benefit  un- 
der it.  They  must  claim  their  freedom  on  the  rule,  that 
the  children  shall  be  bond  or  free,  according  to  the  condi- 
tion of  the  mother; — a  rule,  probably  adopted  from  the 
civil  law,  by  the  act  of  1662,  and  repeated  in  several  sub- 
sequent acts,  down  to  1753.  As  to  her  condition  at  the 
birth  of  the  appellants,  according  to  the  will,  she  was  a 
slave  until  she  attained  the  age  of  31.  It  only  declares 
her  to  be  iree  when  she  shall  arrive  at  that  age.  If  she 
had  never  attained  that  age,  it  would  have  been  wholly 
inoperative  as  to  her,  and  her  children  would  have  had  no 
pretensions  to  freedom.  The  idea,  that  she  was  free  from 
the  death  of  the  testator,  and  only  held  to  service  until  she 
attained  the  age  of  31,  is  wholly  inconsistent  with  the  ob- 
vious intention  of  the  testator.  .  It  is  inconsistent,  also, 
with  the  provisions  of  the  act  of  1782,  for  the  reasons  sta- 
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1824.    ted  by  the  Judge  who  has  preceded  me.     Their  claim  is  to 
February,  liberty,  and  not  Xxi  property.     The  mle  partus  sequitur 
MariA,fco.  ventrevij  is  a  rule  o£  property ^  not  of  liberty ^  applicable 
s«irbiiiiKfa  ^®  questions  of  property  decided  by  this  Court,  and  has  no 
application  to  the  question  now  to  be  decided.     The  rule, 
that  the  children  shall  be  bond  or  free,  according  to  the 
condition  of  the  mother,  is  a  rule  of  a  different  character, 
and  has  received  a  different  exposition.  *    It  imports  the 
condition  at  the  time  of  the  birth,  in  exclusion  of  any  fu- 
ture right  to  liberty.     It  does  not  include  a  remote  events 
which  may   never  happen,  nor  any  right  of  which  the 
mother  is  not  in  the  enjoyment,  at  the  time  of  the  birth. 
•     It  has  been  so  expounded  by  the  writers  on  the  law,  from 
which  it  was  borrowed  by  our  act,  on  grounds  of  policy 
and  humanity,  equally  applicable  here.    The  case  of  Pleor 
sants  V.  Pleasants,  is  not,  to  say  the  most  of  it,  in  hos- 
tility with  this  construction. 

The  Court  is  unanimously  of  opinion  to  affirm  the  judg- 
ment 
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February, 

An  appeal  will  lie  fh)ra  ad  order  of  the  Chaneellor  over-ruling  a  motion  to  dis* 
solve  an  injunction,  where  the  moUon  has  been  over-ruled  on  the  ground, 
that  the  plaintiff  in  equity  is  entitled  to  relief  on  the  merits,  and  fixing  the 
principle  on  which  the  cause  depends,  or  where  it  is  necessaiy  to  avoid  ex- 
pense and  delay. 

It  is  error  in  the  Chancellor  to  grant  an  injunction,  without  requh*ing  security, 
except  in  the  case  of  executors,  administrators,  and  other  fidueiHry  characters. 

An  endorsee,  who  purehates  a  negociable  note,  without  notice  of  any  equiiy 
between  the  maker  and  endorser,  is  not  affected  by  such  equity ;  especially 
where,  before  the  assignment,  the  maker  gives  assurances  to  the  endorsee, 
that  the  note  will  be  duly  paid. 

On  an  appeal  ftt>m  an  order  refusing  to  dissolve  an  injunction,  the  Court  wiH 
take  notice  of  any  error  in  the  previous  proceedings. 

This  was  an  appeal  from  the  Richmond  Chancery  Court. 
The  whole  case  is  so  fully  stated,  and  discussed,  in  the 
following  opinions,  that  any  other  report  would  be  unne- 
cessary. 

Lomax  and  Stanard^  for  the  appellant. 

Johnson  and  Nicholas^  for  the  appellee. 

February  7.     The  Judges  delivered  their  opinions.* 

Judge  Green. 

Picot  having  purchased  a  house  and  lot  of  Adamses  ex- 
ecutors, executed  his  negociable  notes  for  the  purchase  mo- 
ney to  Page,  the  executor  of  Byrd,  who  knew  the  consi- 
deration for  which  the  notes  were  given;  it  being  for  the 
purchase  of  property,  to  which  Page  had  claimed  a  title, 
on  behalf  of  his  testator's  estate,  and  he  having  released 
that  claim  for  a  stipulated  sum  to  be  paid  by  Adamses  ex- 
ecutors. The  notes  of  Picot  were  given  in  part  satisfac- 
tion thereof.     These  notes  were  assigned  to  Loma^,  for  a 

*  Judge  Cabblk,  absent  from  indispositioii. 


348  Court  of  Jlppeals  of  Virginia. 

1824.  valuable  consideration,  upon  the  previous  assurance  of  A- 
February,  ^^^^  ^j^^t  they  should  be  duly  paid.     Lomax  had  notice  of 

Lomax  ^®  consideration  for  which  the  notes  were  originally 
J^'  given.  Picot  had  executed  to  Pagt  a  deed  of  trust  on 
the  property,  for  the  purchase  money  of  which  the  notes 
had  been  given,  for  securing  the  payment  of  the  notes. 
One  of  the  notes  being  protested  for  non-payment,  the 
trustees,  at  the  instance  of  Lomax^  were  about  to  proceed 
to  sell  the  property,  according  to  the  terms  of  the  deed, 
when  Picot  exhibited  his  bill,  chai^ng  the  facts  above 
stated,  and  that  he  had  lately  discovered  that  the  title  to 
the  house  and  lot  was  fatally  defective,  and  that  one  of 
Adamses  executors  had  become  insolvent,  and  the  other  is 
dead,  and  probably  insolvent;  and  praying  an  injunction 
to  the  intended  sale,  which  was  awarded.  This  injunction 
being  awarded,  without  security y  and  the  cause  coming 
on  to  be  heard  on  the  20th  of  June,  1822,  was  ordered  to 
stand  over  for  the  trial  of  another  suit,  between  other  par- 
ties, involving  the  title  to  the  house  and  lot;  and,  upon 
the  motion  of  LomcLXj  it  was  referred  to  a  commissioner, 
to  enquire  whether  the  house  and  lot  was  sufficient  securi- 
ty for  the  debt  Lomcix  having  prosecuted  suits  at  law 
upon  two  of  the  negociable  notes,  and  recovered  judg- 
ments thereon,  Picot  exhibited  his  bill,  praying  an  injunc- 
tion to  the  judgments,  and  setting  forth,  in  substance,  the 
same  equity  as  that  alledged  in  his  former  bill,  and  that 
the  house  and  lot  were  ample  security  for  the  balance  of 
the  purchase  money.  Upon  which,  the  Chancellor,  on 
the  26th  of  April,  1823,  awarded  the  injunction,  upon 
conditions;  1st,  "  that  the  plaintiff  enters  into  bond  with 
security  to  the  plaintiff  at  law,  in  a  penalty  equal  to  the 
double  of  that  sum  which  commissioner  Baker  shall,  after 
notice  to  the  parties  to  this  bill,  ascertain  to  be  the  defici- 
ency, if  any,  of  the  lot  in  question,  to  secure  any  balance 
of  the  purchase  money  now  in  question;  and,  2d,  that  the 
plaintiff  also  release  all  errors,  if  any,  in  the  judgments  at 
law.     When  commissioner  Baker  shall  have  made  his  re- 
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port,  in  conformity  with  this  order,  to  the  Clerk's  oflSce  of    1824. 
this  Court,  the  Clerk  will  endorse  the  sum,  if  any,  in  ^^^^^!^^ 
which  the  plaintiff  is  to  give  bond  and  security  in  the  law 
Court,  or  in  the  Clerk's  office  thereof,  where  also  the  re- 
lease will  be  executed." 

The  commissioner  reported,  that  the  house  and  lot  were 
a  sufficient  security. 

On  the  4th  of  June,  1823,  Lomax  not  having  answer* 
ed,  moved  to  dissolve  the  injunction,  unless  bond  and  se- 
curity should  be  given  by  the  plaintiff,  for  the  prosecution 
thereof,  which  motion  was  over-ruled.  Whereupon,  on 
the  same  day,  Lomax  filed  his  answer,  insisting,  that  he 
was  not  affected  by  any  equity  which  the  plaintiff  might 
have  against  Jidama  or  Page,  On  the  9th  of  June,  leave 
was  given  the  plaintiff  to  amend  his  bill  and  make  new 
parties;  and,  on  the  17th  of  June,  Lomax  having  answer- 
ed, moved  again  to  dissolve  the  injunction,  on  the  merits, 
which  the  Court  over-ruled,  and  "further  continued  the 
injunction,  until  the  other  answers  conie  in,*'  "and  there- 
upon, the  defendant  Lomax  prayed  an  appeal,  for  the  pur- 
pose of  settling  the  principles  of  the  cause."  The  Court 
refused  to  allow  the  appeal  prayed  for,  upon  the  ground, 
that  the  Judge  had  no  authority  for  it  Thereupon,  Lo- 
max applied  to  one  of  the  Judges  of  this  Court  for  an  ap- 
peal, in  general  iterms,  alledging,  in  his  petition,  that  all 
the  orders  in  the  cause  were  erroneous;  and  an  appeal  was 
allowed  from  all  the  orders  in  the  cause. 

I  have  some  doubts,  whether,  upon  these  proceedings, 
the  appeal  ought  not  .to  be  considered  as  allowed  regularly 
from  the  last  order  only.  But,  that  is  not  material;  for, 
if  the  appeal  be  confined  to  ^hat,  and,  as  to  that,  were  pro- 
perly awarded,  and  that  order  should  be  found  to  be  erro- 
neous, then  all  other  errors,  in  the  former  proceedings, 
should  be  corrected,  if  erroneous;  as  in  the  case  of  an  ap- 
peal from  a  final  decree^  not  only  any  error  in  that,  but 
any  error  in  the  former  proceedings  ought  to  be  corrected. 

Vol.  n.  32 
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1824*  The  first  enquiry  in  this  case  is,  whether  the  order  of  the 
February,  j^th  of  June,  IS^i^  over-ruling  the  motion  to  dissolve, 
Lomax  SQ^  continuing  the  injunction  until  the  other  answers  should 
pj^  come  in,  was  such  an  order  as  might  be  appealed  from. 
This  depends  on  the  just  construction  of  the  act  of  1818, 
chap.  66,  §  57,  which  provides  in  substance,  that  in  any 
cause  depending  in  any  Superior  Court  of  Chancery,  where- 
in any  interlocutory  order  or  decree  hath  been  or  shall  be 
made,  the  Court  or  Judge  in  vacation,  before  a  final  decree, 
may  grant  an  appeal  from  such  interlocutory  order  or  de- 
cree; provided,  money  is  required  to  be  paid,  or  property 
changed,  ^^or  the  Court  shall  think  such  appeal  proper,  in 
order  to  settle  the  principles  of  the  cause,  or  to  avoid  ex- 
pense and  delay.''  And  if  such  appeal  b^  refused,  the 
Court  of  Appeals,  or  a  Judge  thereof,  in  vacation,  may 
grant  an  appeal  from  such  order  or  decree,  for  any  error 
therein. 

If  this  section  stood  alone,  it  would  hardly  be  doubted, 
that  an  order  refusing  to  dissolve  an  injunction  and  conti-  - 
nuing  it  until  the  answers  of  other  parties  should  come  in, 
founded  upon  the  avowed  opinion  of  the  Court,  that  the 
plaintifi*  would  be  entitled  to  full  relief,  in  the  event  of  those 
other  parties,  or  any  of  them,  claiming  and  establishing  a 
title  to  the  property  in  question,  would  be  such  an  order, 
that,  upon  an  appeal  therefrom,  the  principle  might  jMtH 
perlyand  finally  be  settled,  whether  upon  the  facts  of  the 
case,  the  assertion  and  establishment  of  such  title,  would 
or  would  not  entitle  the  plaintiff  to  relief;  this  being  the 
only  principle  involved  in  the  cause,  and  an  important  one; 
or  that  such  an  order,  requiring  that  a  multitude  of  other 
parties  should  be  brought  before  the  Court,  for  the  purpose 
of  litigating  the  title  in  question,  and  continuing  the  injunc- 
tion until  their  answers  came  in,  and  in  effect  (if  they  claim- 
ed title,  as  they  already  had  in  another  cause  in  the  same 
Court,)  until  their  rights  were  ascertained,  would  be  such 
an  order  as,  from  which,  if  erroneous,  an  appeal  ought  to 
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be  allowed,  according  to  the  letter  and  spirit  of  the  statu te,  18S4. 
in  order  to  avoid  expense  and  delay.  The  delay  must  ne-  '^Jl![J^' 
cessarily  be  great,  and  the  defendant,  from  considerations 
of  prudence,  would  encounter  a  great  expense  in  support- 
ing the  title  of  the  plaintiff,  when,  in  the  final  event,  it 
might  turn:  out,  that  it  was  a  matter  of  utter  indifference  to 
him,  whether  Picot  or  any  of  the  other  parties  had  the  bet- 
ter title,  so  far  as  his  interests  were  concerned. 

But,  it  is  said,  that  whatever  might  be  the  just  construc- 
tion of  this  section,  standing  alone,  yet,  taking  into  view 
anoUier  section  of  the  same  act,  and  the  history  of  our  le- 
gislation in  relation  to  appeals  from  interlocutory  decrees 
and  orders,  and  from  orders  dissolving  injunctions,  the  or- 
der in  question  does  not  come  within  the  meaning  or  poli- 
cy of  the  57th  section  of  the  act,  and  no  appeal  properly 
lay  from  it  Originally,  the  Court  of  Appeals  had  no  ju- 
risdiction, but  upon  appeals  from  final  decrees  and  judg- 
ments. The  construction  given  by  the  Court  to  the  sta- 
tute prescribing  this  rule,  was  so  strict,  that  so  long  as  any 
thing  could  be  done  in  the  cause  in  the  Court  below,  even 
if  it  were  only  to  superintend  the  carrying  into  effect  the 
decree,  which  ascertained,  conclusively,  the  rights  of  all 
the  parties,  as  in  the  case  of  a  decree  of  foreclosure  and 
sale,  no  appeal  could  be  allowed.  Inconvenience  was  felt 
from  this  rule,  and  in  1798  it  was  enacted,  "that  it  shall 
be  lawful  for  the  High  Court  of  Chancery,  upon  any  inter- 
locutory decree,  where  the  right  claimed  shall  be  affirmed 
or  disaffirmed,  to  grant,  in  its  discretion,  an  appeal  to  the 
Court  of  Appeals,  if  the  High  Court  of  Chancery  shall  be 
of  opinion,  that  the  granting  of  such  appeal  will  contri- 
bute to  expedition,  the  saving  of  expense,  the  furtherance 
of  justice,  or  the  convenience  of  the  parties;  any  law,'  cus- 
tom, usage,  or  construction,  to  the  contrary,  notwithstand- 
ing." 

The  practice,  upon  a  liberal  construction  of  this  statute, 
seems  to  have  grown  into  an  inconvenience  on  the  other 
hand;  for,  in  1807  it  was  enacted,  that  "no  appeal  shall 
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1824.  hereafter  be  granted  in  any  cause  in  Chancery,  until  a  final 
February,  decree  Is  pronounced,  unless  the  Court  in  which  such  cause 
is  or  may  be  depending,  shall  think  it  necessary  to  prerent 
a  change  of  property  under  an  interlocutory  decree,  and 
before  a  final  decree  can  be  pronounced. "  Neither  of  these 
acts  authorised  an  appeal,  but  from  an  interlocutory  decree, 
which  can  only  be  made  upon  a  hearing  of  the  cause.  They 
did  not  extend  to  orders  made  in  the  progress  of  the  cause, 
on  motion;  nor  after  the  act  of  1807,  to  any  case  but  where 
the  effect  of  the  decree  was,  to  produce  a  change  of  proper- 
ty. The  case  of  an  order  refusing  to  award  an  injuncliony 
or  dissolving  an  injunction,  was  not  provided  for,  exc^t, 
perhaps,  in  the  latter  case,  when  the  decree  dissolving  the 
injunction  was  pronounced  upon  a  hearing,  and  the  efiect 
of  it  was,  to  produce  a  change  of  property.  Such  a  case 
was  not  likely  to  occur  often,  and  even  in  such  a  case,  if 
the  Chancellor  refused  an  appeal,  the  party  had  no  remedy. 
To  remedy  these  defects  in  relation  to  the  awarding  and 
dissolving  injunctions,  the  act  of  1810  was  passed,  author- 
ising the  Judges  of  the  Court  of  Appeals,  or  any  one  of 
them,  to  award  an  injunction  when  refused  by  the  Chan- 
cellor, or  to  allow  an  appeal  from  an  order  dissolving  an 
injunction,  without  any  limitation  as  to  this  power,  arising 
out  of  the  circumstances  of  the  case.  But,  in  neither  of 
these  cases  had  the  Chancellor  a  power  to  allow  an  appeal, 
as  in  the  case  of  interlocutory  decrees  changing  property. 
The  case  of  an  order,  on  motion,  refbsing  to  dissolve,  and 
continuing  an  injunction,  was  clearly  iiot  provided  for  by 
any  of  these  laws.  In  1815,  the  provision  incorporated  in 
our  late  revisal,  before  cited,  was  enacted.  This  act  also 
allowed,  at  the  discretion  of  the  Chancellor,  appeals  from 
all  interlocutory  decrees  of  the  County  Court,  without 
limitation.  The  act  of  1815  extended  the  right  irf  appeal 
to  interlocutory  orders,  as  well  as  decrees.  It  made,  for 
the  first  time,  the  circumstance,  that  the  order  or  decree 
required  the  payment  of  money,  one  criterion  on  which 
the  right  of  appeal  depended.     It  adopted  the  act  of  1807, 
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as  to  the  circumstance  of  the  decree  producing  a  change  of    1824. 
property,  as  another  criterion,  and  extended  it  to  orders,  ^^^^^ry, 
as  well  as  decrees.     It  enlarged  the  operation  of  the  act  of    Lomax 
1798,  by  using  the  terms  **  to  settle  the  principles  of  the     pgj^ 
cause,  instead  of  the  right  claimed,  affirmed  or  disaffirm- 
ed,^' if  any  case  can  occur  in  which  it  Blight  be  proper  to 
allow  an  appeal  ^'  to  settle  the  principles  of  the  cause," 
where  the  decree  had  not  affirmed  or  denied  the  right 
claimed.     If.  there  could,  the  Legislature  intended  to  pro- 
Tide  for  it     This  act  adopted  the  provisions  of  that  of 
1798,  in  relation  to  expense  and  delay;  and  dropped  that 
ill  relation  to  the  convenience  of  the  parties.     The  act  of 
1810,  in  relation  to  appeals  from  refusals  to  grant,  and  or- 
ders dissolving  injunctions,  was  re-enacted  in  the  revisal 
of  1819,  chap.  66,  §  44. 

Upon  this  view  of  the  statutes,  it  is  insisted,  that  the 
statute  of  1815  ought  to  receive  the  same  construction  as 
that  of  1798,  as  to  the  character  of  the  decree,  and  that 
the  right  claimed  should  appear  to  be  affirmed  or  denied 
by  the  order  or  decree  in  question,  to  justify  an  appeal. 
If. this  were  so,  it  would  not  affect  the  case  at  bar;  for,  the 
right  claimed  by  the  plaintiff  is  as  strongly  affirmed  as  it 
possibly  can  be,  before  a  final  decree.  It  is  expressly  as- 
serted by  the  order,  and  in  consequence  of  that  recogni- 
tion (rf  the  right  to  be  exempted  from  the  payment  of  the 
judgments  in  question,  if  his  title  to  the  property  in  ques- 
tion should  prove  to  be  bad,  the  Court  has  ordered,  that 
all  proper  parties  to  discuss  the  title  shall  be  brought  be- 
fore the  Court  in  that  cause.  They  are  numerous,  and 
^is  order  must  produce  great  expense  and  delay.  It  is 
further  insisted,  that  the  57th  section  ought  not  to  be  con- 
strued to  extend  to  an  order  refusing  to  dissolve  and  con- 
ttiiuing  an  injunction;  because,  if  it  did,  there  would  have 
been  no  necessity  for  re-enacting  the  44th  section,  in  rela- 
tion to  the  refusals  to  award,  and  the  dissolving  of  injunc- 
tions; and  that  section  providing  the  law  in  relation  to  in- 
junctions, must  be  considered  as  exempting  them  from  the 
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1824.  operation  of  the  57th  section  entirely.  I  cannot  feel  the 
February,  force  of  this  reasoning.     The  44tli  section  does  not  pro- 

Lomi^x  vide  at  all  for  the  case  of  an  order  refusing  to  dissohre^ 
y\  and  continuing  an  injunction.  Such  an  order  may'  come 
within  the  terms  of  the  57th  section^  and  the  mischief  in- 
tended to  be  provided  for  by  that  section.  And^  as  there 
is  no  other  declaration  of  the  will  of  the  Legislature  as  to 
such  case,  I  do  not  see  why  it  should  be  withdrawn  from 
the  operation  of  the  general  law.  It  might  be  said,  truly, 
that  in  relation  to  the  provision  of  the  44th  section,  as  ijo 
refusals  and  dissolutions  of  injunctions,  it  ought  to  be  con- 
sidered as  withdrawing  those  cases  from  the  57th  section, 
if  there  be  a  difference  between  the  effect  of  these  two  sec- 
tions in  such  cases.  And  there  is  such  a  difference;  for, 
a  previous  application  to  the  Chancellor  for  an  appeal,  and 
his  refusal,  are  not  necessary  in  the  cases  provided  for  in 
the  44th  section,  in  order  to  enable  the  party  to  apply  to 
the  Judges  of  the  Court  of  Appeals  as  they  are  in  the  ca- 
ses provided  for  in  the  57th  section.  The  motive  for  adopt- 
ing this  distinction,  vprobably  was,  that  the  former  class  of 
cases  were  commonly  more,  and  the  latter  less  urgent ; 
and  the  object  of  the  Legislature,  in  providing  thus  in  re- 
lation to  the  latter  class,  was,  probably,  to  save  the  Courts 
in  term  time,  from  the  consumption  of  time  necessary  to 
examine  the  records,  upon  such  applications,  unless  the 
Chancellor  had  previously  refused  an  appeaL  And  this  is 
made  the  more  probable,  since  the  jurisdiction  in  the  other 
class  of  cases  is  given,  not  to  the  Court,  but  to  the  Judges 
out  of  Court  Moreover,  an  order  for  dissolving  an  in- 
junction may  not  come  within  the  terms  of  the  57th  sec- 
tion, and  yet  it  might  be  important  to  provide  for  such 
case;  as,  for  instance,  an  injunction  to  a  nuisance,  or  to 
stay  waste,  an  order  dissolving  which  would  neither  re- 
quire money  to  be  paid,  or  property  changed.  Nor  would 
'an  appeal  be  proper,  to  settle  the  principles  of  the  cause, 
or  to  prevent  expense  and  delay.  There  might  be  no 
principle  involved  in  the  case.     It  might  turn  upon  a  mere 
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question  of  fact  in  issue  between  the  parties;  and  it  might    1824. 
appear,  from  the  record,  that  the  case  would  be  finally  ^^^*^' 
heard,  as  a  matter  of  course,  at  the  next  term  of  the  Court    Lomax 
of  Chancery;  so  that  an  appeal  would  pi^duce,  instead  of     pj^^ 
avoid,  expense  and  -delay.     There  was,  therefore,  good 
reason  to  retain  the  44th  section  of  the  act,  without  sup- 
posing that  it  was  intended  to  prohibit -dn  appeal  in  cases 
of  orders,  refusing  to  dissolve,  and  continuing  injunctions, 
which  fell  within  the  terms  of  the  57th  section  of  the  act 
None  of  the  reasons  for  the  provisions  of  the  44th  section, 
apply  in  any  degree,  to  the  last  mentioned  case. 

I  think,  therefore,  the  appeal  was  properly  allowed,  and 
that  the  merits  of  the  case  must  be  examined.  I  have  in- 
vestigated this  question  of  jurisdiction  the  more  largely, 
because  this  is  the  first  instance  in  which  the  construction 
and  effect  of  those  statutes  have  been  the  subject  of  serious 
question  in  this  Court  To  the  just  decision  of  this  case, 
upon  its  merits,  a  more  careful  examination  of  the  facts  of 
the  case  is  necessary. 

A  piece  of  land  in  the  city  of  Richmond  was  claimed  by 
the  executors  of  Richard  Adams^  as  the  property  of  their 
testator;  by  William  Byrd  PagCj  the  executor  of  Mary  . 
Byrdj  who  was  executrix  of  William  Byrdj  as  the  pro- 
perty of  the  said  William  Byrd;  and  by  the  Corporation 
of  the  city  of  Richmond,  as  a  common.  Suits  were  de- 
pending in  the  Richmond  Chancery,  in  which  all  these 
parties  respectively  asserted  their  claims  to  the  property; 
and  Ihe  devisees  of  Richard  ^damsy  some  of  whom  were 
infants,  were  also  parties  to  these  suits.  The  parties  com- 
promised their  respective  claims;  and  the  Court,  with  the 
assent  of  all  the  adult  parties,. and  the  guardians  of  the  in- 
fant parties,  decreed  according  to  the  compromise.  By 
this  compromise,  the  executors  of  Jldams  purchased  the 
release  of  the  claims  of  the  Corporation  of  the  city  of  Rich- 
mond to  the  property  in  question,  at  the  price  of  $  100,000, 
payable  in  instalments;  and  from  William  B.  Page^  ex- 
ecutor of  Mary  Byrd,  who  was  executrix  of  William 
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18£4.  Byrdy  a  release  of  the  olakns  of  .the '  representatives  of 
f^^^  William  Byrd,  for  the  price  of  H 75,000,  payable  also  in 
instalments.  William  B.  Pagt^  as  executor  as  aforesaid, 
executed  a  release  according  to  the  contract;  and  the  ex- 
ecutors of  JidamSi  with  the  adult  devisees  of  Richard 
•^damSf  executed  their  negotiable  notes  to  the  said  Page, 
as  executor  as  aforesaid,  for  the  875,000,  payable  in  in- 
stalments; and,  as  a  further  security  for  the  payment  of 
the  notes,  a  deed  of  trust  on  the  property  which  had  been 
the  subject  of  litigation  and  compromise. 

On  the  8th  of  March,  1819,  Jldafns^s  executors  sold  a 
house  and  lot  (which  was  a  part  of  the  property  which 
had  been  in  controversy,  and  included  in  the  deed  of  trust 
aforesaid,  for  the  benefit  of  Page,  executor,  &c. )  to  Giles 
Picotj  the  plaintiff,  at  the  price  of  $  13,000;  o£  which, 
$4,000  were  paid  down  (probably  to  Page^  by  direction 
of  Jidams^s  executors,  in  part  payment  of  the  debt  due 
from  them  to  him,)  and  Picot  executed  to  Page,  at  the  in- 
stance of  •^dams^s  executors,  his  several  negotiable  notes 
for  the  residue  of  the  purchase  money,  payable  in  instal- 
ments, with  a  deed  of  trust  upon  the  property,  to  secure 
the  payment  of  the  notes.  Picot  asserts,  (which  is  ad^ 
mitted  by  PagCy)  that  Page  stipulated,  in  consequence  of 
that  payment,  and  those  assurances,  to  release  the  lien 
which  •^dams  had  given  to  him,  so  far  as  it  affected  the 
property  sold  to  Picot.  Jidams^s  executors  professed  to 
sell  to  Picotf  by  virtue  of  an  authority  vested  in  them  by 
the  will  of  their  testator;  and  their  conveyance  to  him  con- 
tains a  warranty  against  all  persons  claiming  under  Rich^ 
ard  Jldamsy  and  a  covenant,  that  if  evicted  by  any  person 
having  a  better  title  than  Richard  Jidama^  he  might  have 
satisfaction  out  of  Richard  Adamses  estate,  as  if  Richard 
Jidatns  himself  had  conveyed  with  general  warranty. 
The  answer  of  Lomax  asserts,  that,  in  consideration  of 
the  notes  of  Picoty  Page  released  so  much  of  the  debt  of 
Adams's  executors  and  devisees  to  them;  but,  this  fact  is 
not  proved,  and  cannot,  therefore,  be  taken  to  exist     Pi- 
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tot  admits,  that  he  had  full  knowtedge  of  the  foregoing    1804. 
facts,  ia  relation  to  the  title  of  the  property  he  purchased,  ^]^J[^|^' 
and  believed  the  title. to  be  good;  and  that  Pfige  and    Lomax 
Jidatna^s  executors  acted  bona  Jide^  in  the  belief  that  the     p|^ 
title  was  good.      Afterwards,  in  December,  1819,  Pagt 
offered  to  endorse  PicoVs  notes,  without  responsibility  or 
recourse,  to  Lotnaxj  in  satisfaction  of  a  debt  of  William 
Byrdy  which  was  in  the  hands  of  LomaXy  for  collection. 
Lomax  having  examined  the  decree  which  confirmed  the 
compromise,  and  otherwise  acquired  full  information  that 
the  notes  were  given  for  the  purchase  of  the  property,  the 
subject  of  that  compromise,  applied  to  Picoty  to  know 
whether  the  notes  would  be  paid  at  maturity;  and  was  as- 
sured by  him  that  they  would;  and,  therevipon,  took  an 
assignment  of  the  notes,  without  recourse  against  Page  or 
Byrd^s  estate,  and  an  assignment  of  Picofs  deed  of  trust 
But,  preliminary  to  closing  the  contra<9t  with  PagSy  the 
latter  also  procured  an  agreement  from  the  executors  and 
adult  devisees  of  •Adamsy  that  any  person  to  whom  Page 
should  transfer  Picot^s  notes,  should  be  entitled  to  claim, 
under  the  securities  originally  given  to  Page  by  them,  any 
deficiency  which  might  arise  by  the  default  of  Picoty  in 
the  payment  of  his  notes;  Picot^s  debt  being  first  resorted 
to.     Picot  charges,  that  Lomax  knew  that  his  (PicoVs) 
title  to  the  property,  was  defective,  and  procured  this  en- 
gagement, as  an  indemnity  against  the  defects;  which  Lo- 
max positively  denies,  and  affirms  that  he  had  no  suspicion 
of  any  defect  in  PicoVs  title,  and  procured  this  engage- 
ment as  a  security  against  the  possible  inability  of  Picot 
to  pay  his  debt,  and  insufficiency  of  the  property  pledged, 
to  secure  it.     And  the  terms  of  the  engagement  verify  this 
assertion;  for,  so  far  from  the  agreement  sanctioning  the 
idea,  that  the  parties  intended  to  provide  for  the  event  of 
PicoVs  debt  not  being  due,  it  provides  only  for  any  defi- 
ciency arising  from  PicoVs  default;  and,  after  his  debt  had 
been,  in  the  first  instance,  resorted  to,  there  is  some  mis^ 
take  in  the  last  sentence  of  the  agreement,  which  is  unin- 
Vol.  ii.  33 
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1824.    telUgible,  tafcea  in  connection  with  the  whole  tenor  o^  the 
F^fniary,  agreement     After  Picot  had  paid  his  first  note  to  XxymcLx^ 
Lomax    and  before  the  second  became  due,  he  received  information 
Pkoc     which  inclined  him  to  think  that  he  had  not  a  clear  title, 
either  to  the  interest  of  Richard  Adamsy  William  Byrdj 
or  the  Corporation  of  the  city  of  Richmond,  in  the  pro- 
perty which  he  had  purchased.     Yet,  after  receiving  thaf 
information,  he  wrote  to  Lomaxj  and,  without  hinting 
that  he  had  received  this  information,  or  that  he  had  any 
objection  to  the  pa3anent  of  the  second  note,  asked  sonste 
indulgence,  referred  to  the  lien  on  the  house  and  lot,  which 
he  stated  was  good  security  for  the  debt;  and  offered,  if 
the  indulgence  was  given,  to  give  any  additional  securi^ 
in  his  power. 

The  objections  thus  discovered  to  the  title  were,  1.  That 
the  executors  of  Adams  had  no  power  to  bind  the  devi- 
sees, not  consenting,  or  of  the  infant  devisees,  by  the  com- 
promise, or  to  purchase  the  claims  of  the  City  of  Richmond 
and  Byrdy  at  the  expense  of  their  testator's  estate,  and  to 
bind  his  estate  for  the  purchase  money,  or  to  sell  the  pro- 
perty. 2.  That  the  Corporation  of  the  city  of  Richmond 
had  no  right  to  sell  their  commons.  They,  however,  in- 
sist upon  the  compromise;  and  if  it  should  be  set  aside,  to 
be  remitted  to  their  former  rights.  3.  That  Byrd^s  re- 
presentatives are  dissatisfied  with  the  compromise,  and 
some  of  them  are  infants,  {Page  denies  that  they  are  dis- 
satisfied,) and  that  PagCy  as  exjecutor  of  Mary  Byrdy  who 
was  executrix  of  JVilliam.  Byrdy  had,  on  various  grounds, 
no  authority  to  dispose  of  Byrd^s  rights  in  the  subject 
And,  upon  these  grounds,  several  of  Adamses  devisees, 
infants  at  the  time  of  the  compromise,  but  now  adults, 
have  filed  their  bill  for  the  purpose  of  setting  aside  the 
compromise,  and  every  thing  done  in  consequence  of  it, 
*nd  to  be  restored  to  their  original  rights. 

It  is  also  alledged,  that  one  of  Adamses  executors  is  in- 
solvent, and  the  other  dead,  and  his  estate  probably  not 
sufficient  to  mal^e  good  the  purchase  money  to  Picot^  if 
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he  should  be  evicted^  and  that  Page  is  prosecuting  a  suit    18^4. 
upon  the  deed  of  trust  executed  to  him  by  ^dam3*s  ex-  ^J^^TJ!^' 
ecutors,  and  claiming  his  lien  under  that  deed,  upon  the    Lomaz 
property  purchased  by  Picot  Vkim 

Upon  this  case,  if  nddama^s  executors  were  claiming  the 
purchase  money  against  Picoty  upon  any  possible  security 
given  by  him  to  them,  the  circumstances  as  to  the  alledg* 
ed  defects  in  the  title,  the  fact  of  the  prosecution  of  a  suit 
for  impeaching  the  title,  by  those  claiming  under  Richard 
^damsy  and  the  alledged  insolvency  of  the  executors, 
would,  unquestionably,  according  to  the  decisions  of  this 
Court,  justify  a  Court  of  Equity  in  restraining  the  payment 
of  the  purchase  money,  until  the  £aite  of  the  title  were  aa- 
eertained;  and  Page  would  be  svbject  to  the  same  equity, 
if,  (as  I  think  it  must  be  taken  to  be  on  this  record,)  be 
took  PicoVs  notes  and  deed  of  trust  as  a  collateral  security, 
and  not  as  a  satisfaction  for  so  much  of  the  diebt  due  to 
him,  from  ^dams^s  executors  and  devisees.  What  would 
have  been  the  effect  of  his  accepting  it  as  a  satisfaction  of 
so  much  of  that  debt,  need  not  be  examined,  aa  that  fact 
does  not  appear.  The  real,  and  upon  the  merits,  only 
question  in  the  cause,  is,  whether  Lomao^s  rights  are  af-* 
fected  by  PieoVs  equity,  as  against  the  executoffs  of 
Jidama  and  Page. 

It  is  admitted  on  all  hands,  that  the  policy  of  the  law, 
in  relation  to  negotiable  securities,  would  exempt  Lomaw 
from  any  equity  which  Picot  may  have  ag^ainst  the  par- 
ties, if  he  be  a  bona  fide  hold^  of  the  notes,  for  full  and 
valuable  consideration,  without  notice  of  such  equity,  and 
took  the  assignments  in  a  due  course  of  trade.  Was  he 
such  a  holder? 

The  endorsement  of  a  negotiable  security,  prima  facie 
imports  an  assignment  for  full  and  valuable  consideration. 
In  genera],  ibeonusprobandi  lies  upon  him,  who  alledges 
the  contrary.  But,  circunurtances  may  exist,  which  may 
throw  upon  the  endorsee,  the  obligation  to  prove  the  eon<- 
sideratiott  given.     But,  that  case  cannot  exist,  ontU  the 
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1824.  question  be  put  in  issue,  whether  a  full  and  valuable  con^ 
February,  swleration  was  given,  or  not  The  plaintiff  has  notalledg- 
ed  that  sueh  consideration  was  not  given  in  thb  case,  nor 
does  he  raise  any  question  on  that  point  The  legal  pre* 
sumption,  then,  ought  to  prevail,  independent  of  Lomcuc^s 
and  Page's  express  averment  of  a  full  and  valuable  con- 
sideration paid  by  him^  in  the  release  of  a  debt  of  WU- 
Ham  BynPsj  and  taking  the  endorsements,  jvithout  re- 
course to  Page  or  his  testator's  estate. 
^The  notes  were  assigned  in  the  due  course  of  trade. 
Every  negotiable  security,  endorsed  before  it  is  payable^ 
with  intent  to  make  it  the  absolute  property  of  the  endor- 
see, is  endorsed  in  the  due  course  of  trade.  Not  so,  if  it 
be  endorsed  after  it  is  dishonored,  or  for  the  use  of  the  en- 
dorser, or  as  a  collateral  security.^  An  endorsement,  with- 
out recourse,  is  not  out  of  the  due  course  of  trade.  The  se- 
eurity  continues  negotiable,  notwithstanding  such  an  en-^ 
dorsement  Nor  does  such  an  endorsement  indicate,  in  any 
ease,  that  the  parties  to  it  are  conscious  of  any  defect  in 
tiie  security,  or  that  the  endorsee  does  not  take  it  on  the 
credit  of  the  other  party  or  parties  to  the  note.  On  the 
contrary,  he  takes  it  solely  on  their  credit,  and  the  endor- 
ser only  shews  thereby,  that  he  is  unwilling  to  make  him- 
self responsible  for  the  payment;  and  in  the  case  at  bar, 
the  refusal  of  Page  to  make  himself  personally  re^>oosi- 
ble  for  the  payment  on  the  day,  in  default  of  Pieot^  (he 
having  received  no  pei^onal  consideration  for  the  note, 
but  only  a  release  of  his  testator's  debt,)  could  have  excited 
in  the  endorsee  no  suspicion,  that  the  security  was  liable  to 
any  objection,  other  than  that  it  mig^t  turn  out  that  the 
drawer  was  unable  to  pay,  and  that  the  security  given  by 
him  might  be  insufficient  Nor  did  Pagers  refusal  to 
make  himself  or  his  testator's  estate  responsible,  in  the 
event  of  the  non-payment  of  the  note  by  Pieot,  indicate 
that  he  ever  apprehended  such  inability  or  insufficiency 
himself.  For,  as  in  the  event  of  the  non-pa3rment  of  the 
notesy  Jldam^s  executors  and  devisees  would  be  liable  to 
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Pc^e  upon  their  original  obligations  to  him^  he  wished^  1824. 
in  that  event,  that  Lomax  should  stand  in  his  shoes  as  ^^Jl]^!^' 
against  them,  and  proceed  directly  against  them,  instead 
of  against  him  or  his  testator's  estate;  and  to  that  end  pro- 
cured the  stipulation  from  them,  which  accompanied  his 
assignment  of  the  notes  to  Loimaai.  It  was  merely  sub* 
stituting  their  ultimate  responsibility  to  him,  for  his  im- 
mediate responsibility  to  Lomax,  Independent  of  this 
view  of  the  object  of  that  stipulation,  the  taking  of  a  col- 
lateral security  from  others,  does  not  take  the  endorse- 
ment out  of  the  usual  course  of  trade.  However  much 
the  endorsee  might  have  relied  upon  the  credit  of  the 
drawer  and  the  security  given  by  him,  and  however  con- 
fident he  might  have  been,  in  the  perfckit  validity  of  the 
obligation  of  the  drawer,  it  was  but  a  prudent  precaution, 
and,  I  presume,  not  unusual,  to  procure,  if  he  could,  col- 
lateral security.  Lomax  is,  therefore,  a  holder  for.  full 
and  valuable  consideration,  and  has  taken  the  notes  in  the 
due  course  of  trade.  It  remains  to  enquire,  whether  he  is, 
or  is  not,  a  bona  fide  holdw,  without  notice  of  Picofs 
equity.  Jt  is  not  sufficient,  in  order  to  enable  the  drawer 
to  assert  his  equity  against  the  holder,  that  the  latter  pur- 
chased with  notice  of  the  consideration  for  which  a  note 
was  given,  imless  he  knew,  at  the  same  time,  that  it  had 
failed,  or  would  probably  fail,  or  was  affected  by  fraud; 
that  is,  unless  he  knew  that  there  was  then  a  subsisting 
equity,  or  at  least,  that  an  equity  would  probably  arise  out 
of  the  known  facts,  against  the  note. 

In  all  cases  in  which  a  note  is  given  for  any  other  con- 
sideration than  money  actually  paid,  or  for  a  subsisting 
debt  upon  an  account  current,  or  for  accommodation,  an 
equity  between  the  parties  may  arise  out  of  subsequent 
events;  for,  in  all  cases,  other  than  those  above-mentioned, 
the  consideration  may  fail.  To  declare,  then,  that  a  mere 
knowledge  of  the  consideration  of  a  note,  without  any 
knowledge  or  suspicion  of  any  defect  or  unfairness  in  the 
consideration,  then  subsisting,  Subjects  the  holder  to  all  fu- 
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1824.  ture  contingencies  which  might  produce  a  failure  of  the 
February,  consideration,  woidd  be  to  destroy  the  credit  and  negotia- 
Loraax  Wlity  of  such  securities,  and  counteract  the  policy  of  the 
Piwjt.  **^^  ^^  giving  such  credit  and  negotiability  to  such  securi- 
ties. The  principle,  upon  which  a  purchaser  with  notice 
of  any  existing  equity  is  bound,  is,  that  be  acts  mala  fide 
in  attempting,  with  a  knowledge  of  such  subsisting  equity, 
to  make  the  security  his  own,  exempted  from  such  equity, 
'  to  the  prejudice  of  another.  The  case  of  Cumming  v. 
BrowTif  9  East,  506,  on  a  strictly  analogous  subject,  cited 
at  the  bar,  is  a  good  commentary  on  this  doctrine.  A 
purchaser,  without  notice  of  any  fact  which,  in  fairness 
and  justice,  ought  to  .prevent  him  from  purchasing  the  se- 
curity, is  a  bona  fide  holder,  and  exempted  from  any 
equity,  as  between  other  parties.  If  Lomaxj  therefore^ 
had  known  that  the  note  was  given  for  the  purchase  of  real 
estate,  and  had  examined  the  title  papers,  and,  upon  the 
face  of  those  title  papers,  no  defect  of  title  had  appeared, 
and  a  defect  had  afterwards  appeared  aUundey  it  could 
hardly  be  doubted  that  such  a  defect  could  not  have  affect- 
ed his  rights,  acquired  without  any  suspicion  of  such  de- 
fect It  is  not  the  duty  of  a  purchaser  of  a  n^otiable  se- 
curity, which  he  knows  to  be  given  for  the  purchase  of 
property,  to  enquire  into  the  validity  of  the  title.  That  is 
emphatically  the  duty  of  the  purchaser,  before  he  executes 
his  note  for  .the  purchase  money.  But,  in  this  case,  lAh 
max  did,  in  fact,  examine  tiie  decree,  and  subsequent  con- 
veyances; and,  upon  the  face  of  the  decree,  some  of  the 
objections  now  alledged  against  the  title,  probably  appear- 
ed; although  that  cannot  be  confidently  said,  as  a  copy  of 
that  decree  is  not  before  us.  He  affirms,  that  this  exami- 
nation was  made,  with  a  view  to.  ascertain  whether  the  title 
to  the  lot  pledged  as  a  security  for  Picofh  debt,  was  good, 
and  that  he  believed  it  to  be  good;  and  his  subsequent  con- 
duct proves  that  he  acted  under  this  impression.  If  thes,* 
actual  notice  of  a  defect  in  the  ocmsideration,  were  aeees- 
sary  to  subject  him  to  Ficot's  equity,  he  wouM  be  ex- 
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empted.  But,  a  further  question  remains,,  wh^er,  in  1824. 
legal  construction,  although  he  was  not  bound  to  examine  ^^^T*^' 
the  title,  yet,  having  exanuned  it,  and  the  defect  appearing  Lomax 
on  the  title  papers  which  he  examined,  he  is  not  to  be  p;^. 
considered  as  having  notice  of  the  defect,  and  precluded 
from  denying  it  The  circumstances  of  this  case  render  it 
unnecessary  to  dvetdenpon  this  question*  For,  Picoi  be- 
ing the  purchaser  of  the  property  in  question,  and  the  do- 
cuments under  which  he  claimed,  disclosing  the  alle(%ed 
defects  of  titte,  if  Lomax  was  bound  to  take  notice  of 
them,  a  fortiori  Picot  was  also  bound;  and,  if  Lomax 
must  be  considered  as  having  notice  of  Pico  fa  equity,  Pi- 
Cf4  must  be  considered  as  having  the  same  knowledge; 
and»  with  full  notice  of  his  equity,  induced  LonMss-U> 
take  auL  assignment  of  the  notes,  and  to  part  with  full  con- 
sideration for  them,  by  his  assurance  to  Lomaxj  upon  Lo- 
fxuuc^s  Amplication  to  him  upon  the  subject,  that  he  would 
pay  the  notes  when  due,  if  the  hardness  of  the  times  did 
not  prevent  him;  and  thus,  relying  upon  the  covenants  in 
his  deed,  in  effect  waived  l^js  equity.  But,  tibe  truth  of 
^e  case  is,  that  both  parties  were  ignorant  of  those  ddeets, 
and  blameless  in  the  transaction. 

In  relation  to  bills  of  exchange.  Courts  of  Law  proceed 
upon  equitable  principles.  The  endorsee  has  the  legal 
title;  and  the  principk,  that  where  equity  is  equal,  the  law 
shall  prevail,  is  as  completely  s^pplicable  at  law  to  bills  of 
exchange^  as  it  is  to  other  subjects  in  a  Court  of  Equity*  ' 
tn  neither  Court,  can  any  equity  {prevail  against  a  purcha- 
ser for  valuable  consideration  of  the  legal  title,  unless  he 
be  justly  chargeable  with  tnala  fides.  The  supposition 
that  Picotj  if  he  paid  the  money,  would  be  entitted  to  be 
substituted  to  the  rights  which  Lomutx  would  have  against 
Jlda$ns^s  executors  and  devisees,  for  any  part  of  Picot^s 
debt  not  paid  by  him,  could  not  justify  the  suspension  of 
Lomasc^s  remedies  against  Picot.  Where  a  party  has  a 
doable  seeurity  «id  remedy,  and  another  has  an  eqnitaUe 
right,  if  hadiscbargearthe  demand,  to  be  substituted  to  one 
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1824.  of  those  remedies;  if,  in  any  case,  the  Court  could  eompel 
^J^^J^^J^'  the  creditor  to  resort  to  that  remedy,  most  beneficial  to 
that  other,  it  can  only  be,  when  «uch  remedy  is  as  efiecUud 
and  beneficial  to  the  creditor  as  that  which  he  prefers.  In 
this  case,  the  one  remedy  is  immediate;  the  other,  if  a' 
possible  remedy,  is  indefinitely  remote.  The  question^ 
whether  Picot  would  be  entitled*  to  Ike  benefit  of  such 
substitute,  is  not  before  the  Couvt  If  he  be,  it  is  compe- 
tent to  the  Court  of  Chancery  to  give  him  that  relief.  The 
injunction,  therefore,  ought  to  have  been  dissolved. 

The  question,  as  to  the  propriety  of  the  terms  of  the 
original  order  for  the  injunction  in  this  case,  is  not  now  in 
any  way  interesting  to  the  parties  in  this  cause.  If  fur- 
ther security  should  have  been  required,  and  the  failure  to 
require  it  has  done  any  injury  to  Lomeue,  it  cannot  now 
be  remedied;  for,  Picot  has  now  no  motive  to  give  any 
additional  security.  Yet,  as  it  is  a  question  of  great  im- 
portance, and  comes  regularly  under  the  consideration  of 
the  Court,  it  is  proper  to  examine  it. 

The  Court  of  Cliancery  haid  originally  a  discretion  as  to 
the  terms  upon  which  injunctions  should  be  awarded.  A 
sound  discretion  upon  this  subject  required,  that  the  Court 
should  take  care  that  the  terms  should  be  such  as  to  ensure, 
with  all  practicable  certainty,  that  the  defendant  should 
sustain  no  ultimate  loss,  in  case  the  injunction  should  be 
dissolved.  .  This  discretion  still  remains,  unless  controled 
by  statute;  and,  if  so  controled,  in  any  respect,  still  re- 
mains, so  far  as  it  is  not  so  restrained. 

As  long  since  as  1744,  it  was  provided,  that  before  any 
injvmction  should  be  granted  to  stay  proceedings  at  law  in 
any  action,  suit,  or  judgment  whatsoever,  the  party  pray- 
iujg  the  injunction  should  enter  into  bond,  with  security, 
m  the  Clerk^s  office,  for  satisfying  all  money,  tobacco,  and 
costs  then  due,  or  which  might  become  due,  to  the  plaintifi* 
m  the  action,  suit  or  judgment  so  to  be  staid;  and  all  costs 
which  might  be  awarded  against  such  party,  if  the  injunc- 
tion should  be  dissolved.     This  provision,  upon  the  change 
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in  the  organization  of  the  Courts  and  revisals,  was  re-en-    1824. 
acted  with  some  modification  in  the  phraseology,  which  do  ^J^^T^* 
not  affect  the  question  uttder  consideration,  and  now  stands    ixmiax 
in  our  Code  in  these  words:     "Where  any  injunction  shall     p.^ 
be  granted,  the  Clerk  shall  endorse  Upon  the  subpcena, 
that  the  effect  thereof  is  to  be  suspended,  until  the  party 
obtaining  the  same,  shall  give  bond  with  sufficient  securi- 
ty, in  the  office  of  the  Court  in  which  the  judgment  to 
be  injoined  shall  have  been  obtained.     The  party  obtain- 
ing the  injunction  shall  then  enter  into  bond  with  suffi- 
cient security,  and  file  the  same  in  the  Clerk's  office  of  that    " 
Court  in  which  the  proceedings  at  law  were  had,  for  pay- 
ing all  money  or  tobacco,  and  costSy  due  or  to  become  due 
to  the  plaintiff  in  the  action  at  law,  and  also  all  such  costs 
and  damages  as  shall  be  awarded  against  him  or  her,  in 
case  the  injunction  shall  be  dissolved.^' 

As  to  cases  coming  within  the  provisions  of  this  act, 
and  emphatically  in  the  case  of  injunctions  to  judgments 
at  law,  the  statute  is  explicit  and  imperious,  and  takes  from 
the  Chancellor  all  discretion  as  to  the  security,  as  clearly 
as  words  could  do,  unless  the  statute  had  provided  expli- . 
citly  that  he  should  have  no  such  discretion.  But,  it  is 
said,  that  exceptions  have  been  allowed  to  the  effect  of 
those  laws,  upon  the  circumstances  of  the  case;  and  that 
this  could  only  be  done  upon  the  ground,  that  the  original 
discretionary  power  of  the  Chancellor  or  the  Court,  as  to 
the  terms  upon  which  injunctions  should  be  allowed,  was  not 
taken  away  by  the  statutes,  and  that,  for  the  same  reasons 
which  have  excepted  the  cases  alluded  to  from  the  opera- 
tion of  the  statute,  all  cases  should  be  excepted,  in  which 
the  security  required  by  the  act  would  be  superfluous. 
The  cases  alluded  to,  are  those  of  executors  and  adminis* 
trators;  a^  to  which,  the  Courts  seem  uniformly  to  have 
held,  that  they  are  not  bound  to  give  security  under  the 
act;  not  because  such  security  can  be  dispensed  with  in  all 
cases,  but  because,  upon  the  just  construction  of  the  law, 
it  does  not  extend  to  those  cases,  but  only  to  ca^es  in  which 
Vol.  n.  34 
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1824.  the  party  prays  an  injunction  .ijti  his  own  right  And,  as 
February.  ^  proof  of  this  proposition,  it  has  been  said,  that  as  the 
Lomax  terms  of  the  act  require  the  pvty  giving  such  bond,  to 
pj^  stipulate  absolutely  for  the  payment  of  the  debt,  &e,,  if 
the  injunction  shall  be  dissolved,  an  executor  or  adminis- 
trator could  not  assert  the  rights  of  the  estate  which  he 
represents,  without  incurring  a  personal  responsibility, 
which  would  frequently  deter  su«h  trustees  from  asserting 
such  rights,  Shearmanj  admr.,  fyc.  v.  Christian  fy  ah 
1  Ran.  Rep.  393,  and  the  cases  there  cited;  that,  there- 
fore, the  act  should  be  construed  to  require  bond  and  se- 
curity only  from  those  already  bound  by  the  judgment  at 
law;  and  that  this  construction  was  the  more  rea30nable, 
since  it  could  not  prejudice  the  creditor,  the  executor  or 
administrator  having  already  given  good  security  in  gene- 
ral, for  the  due  administration  of  the  assets.  Whether 
this  reasoning  justified  the  proposition  it  was  intended  to 
support,  it  is  immaterial  to  enquire  here.  The  case  at  bar 
does  not  fall  within  this  reasoning.  The  party  praying 
the  injunction  was  personally  bound  by  the  judgment  in- 
joined,  and  the  security  which  he  had  already  given  for 
the  debt,  (if  it  could  be  considered  as  any  security  under 
the  circumstances  of  the  case,)  was  no  security  for  the 
costs  of  the  Court  of  Chancery  and  the  damages,  in  ease 
the  injunction  should  be  dissolved,  if  any  should  be  award- 
ed. Nor  can  any  apparent  equity  in  the  plaintiff's  case, 
take  it  out  of  the  statute;  for,  it  is  always  possible  that  the 
defendant  may  not  be  affected  by  such  equity,  and  that 
the  injunction  may  be  dissolved.  When  no  equity  is  as- 
serted against  the  judgment  at  law,  the  statute  does  not  ap- 
ply to  the  case;  and  the  cases  supposed  at  the  bar,  in 
which  the  statutory  security  would  not  be  required,  are 
cases  in  which  some  right  would  be  asserted,  not  against, 
but  collateral  to  the  judgment 

But,  even  if  the  statute  did  not,  in  any  case,  restrain 
the  originial  dbcretion  of  the  Chancellor,  in  respect  to  the 
terms  upon  which  injunctions  should  be  granted^  that  dif- 
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cretion  was  improvidently  exercised  in  this  case.     The    1824. 
plaintiff  alledged  in  his  bill,  that  the  title  to  the  proper-  ^^*''««ry. 
ty  which  he  had  pledged  as  a  security  for  the  debt,  w^    Lomax 
seriously  impeached,  and  that  was  the  ground  of  the  in-     p.J^ 
junction.     It  was  possible,  that  the  defendant  might  still 
be  entitled  to  claim  the  debt,  although  the  title  to  the  pro- 
perty was  utterly  worthless;  in  which  event,  the  creditor 
would  be  left  entirely  without  security,  and  might  lose  his 
debt  in  consequence  of  the  interposition  of  the  Court  And^ 
even  if  the  title  proved  to  be  good,  he  would  be  without 
security  for .  the  costs,  both  at  law  and  in  equity,  and  the 
damages  allowed  by  law,  upon  dissolving  injunctions,  if 
they  should  be  awarded.     The  strong  opinion  of  the  Chan- 
cellor in  favor  of  the  justice  of  the  plaintiflPs  claim  to  re- 
lief, did  not  make  this  course  the  less  improvident     For, 
it  was  still  possible,  that  the  defendant  had  the  better 
equity. 

The  order  refusing  to  dissolve  the  injunction,  should  be 
reversed,  the  injunction  dissolved,  and  the  cause  remand- 
ed to  be  further  proceeded  in. 

Judge  CoALTEK. 

The  first  question  which  presents  itself  is,  whether  this 
appeal  has  been  improvidently  granted  or  not  ? 

It  is  contended,  that  as  well  the  order  in  vacation 
awarding  the  injunction,  without  requiring  security,  and 
the  refusal  in  Court  to  dischai^  it  unless  security  wa% 
given,  as  the  refusal  to  dissolve  after  the  answer  was  filed, 
were  decisions  on  the  merits  of  the  case,  against  the  ap- 
pellant; that  those  decisions  are  erroneous;  and  that  the 
latter  particularly,  comes  within  the  provisions  of  the  57th 
section  of  the  act  concerning  Courts  of  Chancery,  and, 
consequently,  an  appeal  lies  therefrom.  By  that  section 
it  is  provided,  that  the  Court  of  Chancery;  or  the  Judge 
in  vacation,  may  grant  an  appeal  from  any  interlocutory 
order  or  decree,  where  money  is  required  to  be  paid,  or 
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1824.  the  possession  or  title  to  property  to  be  changed,  or  that 
f^^^  the  Court  shall  think  such  appeal  proper,  in  order  to  settle 
the  principles  of  the  cause,  or  to  avoid  expense  and  delay. 

The  first  enquiry  then,  is,  whether  these  decisions,  or 
either  of  them,  were  adjudications  on  the  principles  of  the 
cause;  and  the  second  is,  whether  those  proceedings,  or 
either  of  them,  are  such  orders  or  decrees  as  come  within 
the  purview  of  the  act  of  Assembly,  so  as  to  make  an  ap- 
peal proper,  in  order  to  settle  those  principles. 

As  to  the  award  of  the  injunction  without  requiring  se- 
curity, it  appears  to  me  that  that  must  have  proceeded  on 
these  assumptions:  1st  That  the  title  of  the  land  might 
prove  defective,  and  although,  if  it  did,  it  would  be  no 
'  security  for  the  debt;  yet,  2ndly.  That  the  defendant  could 
not  possibly  shew  any  thing  in  defence,  which  would  en- 
title him  to  a  dissolution  of  the  injunction,  should  that  ti- 
tle ultimately  prove  defective.  In  other  words,  that  not- 
withstanding the  negotiability  of  the  paper,  or  any  direct 
waiver  of  equity  which  might  have  taken  place,  the  ap- 
pellant could  not  be  entitled  to  the  money,  provided  the 
title  to  the  lot  proved  defective.  The  bill  alledges  this 
defect,  or  probable  defect  of  title,  as  the  only  ground  for 
equitable  interference,  and  consequently,  that  the  house 
and  lot  were  no  security  for  the  debt,  in  case  the  appellant 
should  be  entitled  to  recover  it,  notwithstanding  such 
defect. 

That  injunctions  may  be  awarded  without  security,  in 
cases  not  coming  within  the  intention  of  the  law,  as  in  ca- 
ses of  executors,  administrators,  or  other  fiduciary  charac- 
ters, when  they  are  not  personally  responsible,  or  in  some 
other  cases  mentioned  at  the  bar,  there  never  has  been  any 
doubt;  but,  whether  this  can  be  done  in  consequence  of 
peculiar  circumstances,  in  cases  coming  within  the  act,  ac- 
cording to  the  sound  discretion  of  the  Chancellor,  and  on 
what  terms,  I  think  it  most  proper  not  to  decide,  as  such 
decision  would  be  ex  parte,  no  such  case  being  alledged  in 
the  present  bill.     As  to  this  case,  I  think  the  award  of  the 
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injunction,  and  the  refusal  to  discharge  it  for  want  of  se-    1824. 
curity,  were  irregular,  and,   in  one  aspect,  amount  to  a  ^<^*^«ry« 
decision  upon  the  merits,  against  the  appellant,  before  the    Lomax 
filing  of  the  answer.  p^^ 

As  to  the  second  point,  viz:  the  refusal  to  dissolve  the 
injunction  after  the  answer  was  filed;  it  seems  to  me,  that 
as  that  answer  mainly  relies  on  a  defence  not  at  all  afiected 
by  the  question  of  good  or  bad  title,  it  may  be  likened  to 
the  case  of  an  assigned  bond,  where  the  obligor  asserts  an 
equity  against  the  obligee,  which,  he  alledges,  afiects  the 
assignee,  and  against  which  the  latter  defends  himself  on 
grounds  not  connected  with  the  equity  asserted  against  the 
obligee,  and  insists  that  he  is  not  bound  to  await  the  ex- 
pense and  delay,  attending  the  litigation  with  the  obligee. 
If  this  is  the  nature  of  the  defence^  and  that  defence  is 
made  good,  it  would  surely  be  against  equity,  to  withhold 
the  debt  from  the  assignee,  until  thb  dispute  with  the  ob- 
ligee, by  which,  be  it  settled  as  it  may,  he  cannot  be  af- 
fected, shall  be  decided.  Suppose  the  Chancellor,  howe- 
ver, thinks  the  defence  is  not  made  out,  and  refuses  to  dis- 
solve; yet,  surely,  if  he  thinks  the  case  one  of  doubt,  and 
in  which  he  may  be  mistaken,  it  would  not  be  improper  in 
him  to  grant  an  appeal,  in  order  to  have  the  principles  set- 
tled, as  well  for  the  sake  •  of  justice,  as  to  avoid  expense 
and  delay  to  the  party,  provided  such  refusal  is  an  order 
or  decree  within  the  purview  of  the  statute.  He  will 
doubtless  refuse,  when  he  thinks  the  decision  is  clearly 
correct;  but,  should  a  Judge  of  this  Court  think  different- 
ly, he  would  have  the  same  right  to  grant  the  appeal  as 
the  Chancellor  had. 

The  main  defence  in  this  case,  is  one  of  this  kind.  The 
Chancellor  has  decided  against -it,  and  would  have  allowed 
an  appeal,  but  he  thinks  the  refusal  to  dissolve  is  not  an 
order  or  decree  within  the  meaning  of  the  act 

There  was  no  application  to  him  for  an  appeal  from  the 
refusal  to  discharge  the  injunction,  unless  security  was 
given.     As  to  this  latter,  it  might,  on  this  ground  perhaps, 
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1824.    if  no  other,  be  doubted  whether  it  would  be  competent  for 

Ftbntanf.  ^  Judge  of  this  Court  to  gfant  an  appeal  from  it,  even  if 

Loinax    an  appeal  lay,  there  being  no  refusal  of  the  Chancellor  to 

Picoc.     g'^nt  such  appeal  therefrom,  other  than  considering  it  as  a 

part  of  the  case  in  which,  and  from  the  subsequent  order 

in  which,  the  appeal  was  prayed. 

Having  doubts,*  however,  on  grounds  independent  of 
this,  whether  an  appeal  would  lie  from  the  refusal  to  dis- 
charge the  injunction  for  want  of  security,  and  having 
done  every  thing  which  can  at  present  be  of  consequence 
to  the  party,  or  useful  to  the  public,  by  the  opinion  above 
expressed  as  to  those  proceedings,  I  think  it  best  to  dedine 
any  opinion  on  that  point,  and  shall  confine  my  decision  to 
the  question,  whether  the  appeal  was  properly  granted, 
from  the  order  refusing  to  dissolve  the  injunction,  after  the 
filing  of  the  answer. 

I  think  this  order  disaifirms  tlie  main  defence  relied  on; 
and  that  if  such  disaffirmance  is  incorrect,  and  if  the  cor- 
rection of  it  by  this  Court  must  be  suspended  until  the  in* 
calculable  expense  and  delay  of  the  suits,  now  pending,  to 
settle  the  title  to  this  property,  are  incurred,  a  case  of 
hardship  more  clearly  within  the  reason  of  the  law,  can 
hardly  be  imagined.  If  the  decision,  then,  brings  the 
party  within  the  reason  of  the  law,  the  words,  I  think, 
are  broad  enough  to  extend  the  remedy  to  him,  and,  con- 
sequently, this  is  an  order  or  decree^  from  which  an  ap- 
peal lies. 

The  next  question  is,  whether  the  decree  is  correct  ? 

Whatever  may  be  the  equity  of  the  appellee  s^nst 
.  Jldamsf  or  against  Page^  or  whether  there  is  such  equity 
or  not,  I  do  not  consider  it  important  at  present  to  enquire, 
inasmuch  as  I  think  the  ap]^llant  stands  on  higher  ground 
than  either.  He  must  be  taken  as  the  bona  fide  endorsee 
of  the  notes  in  question,  for  full  value,  unless,  indeed,  no- 
tice of  the  failure^  or  probable  failure,  of  the  consideration 
of  the  notes,  can  be  brought  home  to  iiim,  so  as  to  destroy 
that  bona  fide  character  of  the  transaction^  on  which  he 
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relies,  and  ibe  impeachment  of  which  is  the  only  ground  18^4. 
of  equity  relied  on  in  the  bill  The  bill  itself  admits,  ^J^^^;^- 
that  a  previous  communication  took  place  between  the  ap- 
pellant and  appellee,  before  the  endorsement,  and  that  no 
express  notice  was  given  by  the  latter  to  the  former,  of 
any  possible,  much  less  probable,  failure  of  the  considera- 
tion; for,  in  truth,  that  none  such  had  ever  been  thought 
of,  and  that,  consequently,  a  proihise  of  payment  was 
made. 

If  the  appellee  knew  at  that  time,  that  the  title  mighf 
prove  defective,  and,  notwith^nding  gave  the  promise, 
it  would  be  a  waiver  of  his  equity,  as  that  promise  induced 
the  purchase  of  the  notes;  and  this,  I  p^sume,  even  if  he 
had  told  Lomax  of  the  state  of  the  title,  and  his  know- 
ledge of  its  defects,  so  as  to  give  him.  the  same  informa- 
tion that  he  possessed  himself,  but  agreed  to  take  that 
risque  on  himself,  and  to  pay  at  all  events.  This  would 
be  to  extend  a  credit  to  the  drawer,  as  in  case  of  a  note  for 
accommodation. 

But,  it  is  alledged,  that  the  appellee  was  ignorant  of 
any  defect  in  the  title;  but,  that  the  appellant  knew  of  the 
defect,  and,  concealing  that  knowledge,  procured  a  pro- 
mise to  pay  the  purchase  money;  by  this  means,  seeking 
to  bind  him  to  pay  for  the  lot  at  all  events,  although  he 
knew  the  title  might  prove  defective.  This  charge  is  de- 
nied in  the  answer;  and  the  proof  of  it,  is  the  admission, 
that  the  appellant  had  precisely  the  same  knowledge  of  the 
title,  and  the  same  belief  of  its  goodness,  that  the  appellee 
had.  Both  knew  the  nature  of  the  title;  but,  it  is  insisted, 
that  the  appellant  was  bound  to  know  the  law,  and  that  the 
title  might  be  disputed;  and,  therefore,  the  bona  fides  of 
the  transaction  is  destroyed,  aqd  the  mala  fides  proved. 
On  the  contrary,  I  think  that  the  appellee,  who  was  the 
purchaser  of  the  land,  was  more  bound  to  know  the  law, 
and  its  bearing  on  bis  title,  than  the  appellant.  He  ought 
to  have  looked  to  tlfia;  and,  it  b  more  reasonable  to  pre- 
sume that  he  did  know  the  law,  as  it  regarded  his  own 
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1824.    title,  before  he  induced  the  appellant  to  purchase  the  notes, 
February.  ^^^  ^q  g^y,  that  after  such  promise,  the  appellant  must 
Lomax    take  the  notes  at  his  risque.     To  charge  the  appellant,  it 
Pioot     ^"g^t  to  appear  that  he  in  fact  had  a  knowledge  of  a  de- 
fect in  the  title,  which  the  appellee  had  not;  and  that,  not- 
withstanding this,  he  had  procured  the  promise  under  a 
concealment  of  his  knowledge  of  the  title.     Nothing  of 
this  kind  is  pretended. 

Both  parties,  in  fact,  are  equally  innocent,  or  equally 
guilty;  or,  if  there  is  any  difference,  it  is  against  the  pur- 
chaser, who,  with  a  knowledge  of  the  nature  of  his  title, 
induced  the  appellant  to  lay  out  his  money  in  the  notes. 
This  being  the  case,  the  appellant,  who  has  the  law  on  his 
side,  must  prevail. 

I  think,  therefore,  that  the  injunction  ought  to  be  dis«- 
solved,  and  must  now  be  dissolved. 

Judge  Brooke. 

The  injunction  in  this  case  was  granted  on  terms,  to  be 
ascertained  by  a  commissioner,  and  on  whose  report  the 
Clerk,  and  not  the  Chancellor,  was  to  judge  oi  the  suffi- 
ciency of  the  security,  without  affording  to  the  appellant 
an  opportunity  to  object  to  that  report,  and  to  shew  that 
the  security  was  insufficient.  This  course  was  certainly 
not  within  any  of  the  exceptions  stated  by  the  bar,  nor 
consistent  with  the  provisions  of  the  lldth  and  114th  sec- 
tions of  the  act  concerning  Superior  Courts  of  Chancery. 
1  Rev.  Codcy  p.  218.  It  was  further  in  violation  of  that 
act,  because,  in  effect,  no  security  was  given,  inasmuch  as 
an  alledged  defect  in  the  title  to  the  lot  conveyed  by  the 
deed  of  trust  was  the  ground  of  the  application  for  the  in- 
junction, which,  if  true,  deprived  the  appellant  of  the  se- 
curity required  by  the  act;  and,  if  untrue,  removed  the 
foundation  of  the  interposition  of  th^  Court  of  Chancery. 
There  being  nothing  in  the  act  authorising  an  appeal  from 
those  proceedings,  the  appellant  moved  the  Court  of  Chan- 
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cjery  to  dissolve  the  injunetion,  unless  safficietit  security  was  1824. 
given.  No  appeal  was  taken  from  the  refusal  of  thff  Chancel-  f^!^^; 
lor  to  dissolve  the  injunction;  and  itisnotnecessary  to  decide. 
Under  what  circumstances,  if  under  any,  an  appeal  would 
lie,  in  such  case.  At  a  subsequent  period  another  motion 
was  made  by  the  appellaht,  to  dissolve  the  injunction,  on 
the  merits;  which,  being  again  refused  by  the  Chancellor, 
an  appeal  was  allowed  by  one  of  the  Judges  of  this  Court, 
in  vacation.  If  that  appeal  is  sanctioned  by  the  act  afore- 
said, the  appellant  will  be  let  in  to  object  to  the  terms  on 
tvhich  the  injunction  was  granted,  and  to  the  refusal  of  the 
Chancellor  to  dissolve  it,  although  the  security  required  by 
.  the  act  was  not  taken.  Whether  the  appeal  was  provi- 
dently allowed  by  the  Judge  of  this  Court,  will  depend  on 
a  correct  construction  of  the  57th  section  of  the  act  before 
referred  to.  By  that  section,  an  appeal  is  allowed  from 
any  interlocutory  order  or  decree^  by  which  money  is  re- 
quired to  be  paid,  or  the  title  or  possession  of  property  is 
to  be  changed,  or  the  Court  shall  think  such  appeal  proper 
to  settle  the  principles  of  the  cause,  or  to  avoid  expense 
or  delay.  By  the  inteHocwtory  order,  refusing  to  dissolve 
the  injunction,  on  the  merits,  I  think  the  principles  o^  the 
eause  were  so  far  settled,  ad  to  eome  within  one  of  the  pro^ 
visions  of  the  section.  It  was  alao  calculated  to  produce 
the  expense  and  delay  Intended  to  be  avoided  by  the  act 
The  refusal  to  dissolve  the  injunction,  is,  in  aabftattoe;, 
stated  to  be,  because,  by  the  facts  in  the  case,  the  appeMant 
liad  placed  himself  in  the  shoes  of  the  vendors  of  Uie  lot  in 
question,  and  was  subject  to  all  the  equity  that  would  af- 
fect them,  until  the  title  was  cleared  up  by  decrees  .to  be 
made  in  the  suits-  referred  to  in  the  order  then  pending  in 
the  Court  of  Chancery,  in  which  the  appellant  was  no  par- 
ty, and  as  to  Which  new  parties  were  to  bemadlef,  involving 
great  delay  and  expense.  Whether  the  ajqpdlant  Wtts  to 
be  afiected  by  this  undecided  equity  against  the  vendors, 
was  the  real  point  in  controversy  bet¥9icen  him  a&df  the  ap- 
pellee. As  to  his  ri^t«>  the  principles  of  the  oMse  were 
Vol.  II.  35 
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1824.  decided  bj  the  order  to  dissolve  the  injunation;  «iid, 
Fehruarig,  whether  by  a  direct  order  to  that  effect,  or  by  consequence 
from  the  grounds  taken  by  the  Chancellor,  was  not  mate- 
rial. It  was  substantially  an  interlocutory  order,  within 
the  meaning  of  the  section,  and  justified  an  appeal  from  it 
That  appeal  brings  up  the  whole  proceedings  in  the  case. 
The  irregularities  before  stated  in  granting  the  injunction, 
and  refusing  to  dissolve  it  on  the  first  motion,  are  all  pro- 
perly before  this  Court,  and  liable  to  the  objections  before 
stated. 

In  the  view  that  I  have  taken  pf  the  merits,  it  is  not  ne» 
cessary  to  investigate  the  supposed  equity  against  the  ven- 
dors of  the  property.  Whether  Pagt  was  authorised  by 
the  will  of  Byrd  to  make  the  compromise,  or  whether  the 
executors  of  Adams  had  authority  to  sell  the  property  to 
the  appellee,  are  matters'  not  decided  by  the  Chancellor, 
and  depend  on  an  investigation  to  be  made  in  the  causes  re- 
ferred to,  the  proceedings  in  which  are  not  before  the 
Court  The  only  question  is,  whether  the  appellant  is  to 
be  affected  by  any  equity  against  those  parties,  if  any  ex- 
ists. If  he  is  not  to  protect  himself  by  their  rights,  it  is 
not  necessary  to  examine  thern  as  against  the  appellee, 
even  if  the  causes  involving  that  enquiry  were  before  the 
Court  Before  the  appellant  received  the  notes  of  Page^ 
in  discharge  of  the  debt  due  by  Byrd^s  estate,  it  is  not 
pretended  that  he  had  the  slightest  interest  in  this  enquiry. 
His  claim  upon  PagCj  as  executor  of  Byrd^  grew  out  of  a 
totally  distinct  transaction.  Holding  the  claim  against 
Pagt^  he  might  enforce  it,  if  P€ige  did  not  pay  it,  without 
regard  to  these  enquiries.  It  does  not  appear  that  he  bad 
any  interest  in  receiving  the  notes  of  the  appellee,  in  pre- 
ference to  any  ofiier  mode  of  payment  that  might  have 
been  resorted  to  by  Page.  The  notes  were  offered  in 
payment;,  yet  the  appellant  would  not  receive  them,  until 
he  was  assured  by  the  appellee  that  they  would  be  paid 
when  they  fell  due,  if  not  prevented  by  the  hardness  of 
the  times.     The  proposal  by  Pdge^  as  executor  of  Byrd, 
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to  endorse  the  notes  without  recourse,  and  to  assign  the  1824. 
deed  of  trust,  was  not  calculated  to  give  the  appellant  any  -^«*»'««ry« 
alarm,  as  to  the  nature  of  the  consideration  on  which  the  umiax 
notes  were  given.  As  executor,  Pt^e  was  not  bound  to  ^^ 
make  himself  personally  responsible  for  the  debt,  nor  to 
the  hazard  of  a  protest  in  the  bank^  in  the  event  that  they 
were  not  punctually  paid.  It  w^  proper,  also,  to  protect 
Hie  assets  of  his  testator,  by  assigning  the  deed  of  trust 
The  taking  collateral  security  by  the  appellant,  was  also 
a  reasonable  caution  against  the  insolvency  of  the  appellee, 
though  no  reasonable  suspicion  of  his  liability  to  pay  ex- 
isted. If,  however,  these  circumstances  put  the  appellant 
upon  an  enquiry  into  the  consideration  for  which  the  notes 
were  given,  he  made  the  enquiry,  and  was  assured  that 
they  woMld  be  paid.  The  appellee  possessed  as  much  in- 
formation as  to  the  nature  of  his  title,  when  he  gave  the 
assurance,  as  the  appellant,  and  ought  to  have  possessed 
more.  Perhaps  he  relied  on  the  covenants  in  his  deed^ 
the  validity  of  which  concerned  him,  and  not  the  appel- 
lant If  the  latter  is  not  to  be  protected  by  the  principles 
that  govern  the  negotiability  of  the  notes,  he  might  rely 
on  superior  equity,  at  least  on  equal  equity,  and  protect 
himself  by  his  judgments  at  law.  But  no  bad  faith  is  im- 
puted to  him.  He  received  the  notes  in  discharge  of  a 
bond  fide  debt,  paid  valuable  consideration  for  them,  and 
is  entitled  to  the  full  benefit  of  their  negotiability.  In 
every  point  of  view,  I  think  that  the  injunction  ought  to 
have  been  dissolved  by  the  Chancellor,  on  the  merits. 

The  decree  is,  therefore,  reversed,  the  injunction  dis- 
solved, and  the  cause  remanded. 
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1884.  BAB25IPAS  V.   H0PKIN8  &  H0D6SOV* 

f>ebru(srg. 

Pe  i-fittii  bom  ilk  a  foreign  emin  try,  ef  parettU  idBO  born  in  fereig  a  Muntrie^  in 
not  citizeni  of  Virgiwa,  aod,  consequetttly ,  eaqnot  inh^iTt  land*  there  ;  M» 
though  their  grandmollier  was  a  native  of  Virginia,  who  removed  to  England 
before  the  Revolution,  married  there,  and  resided  in  that  country  until  after 
the  peace,  when  she  irebirned  and  rewdcd  in  Vfarginia  until  her  deatk. 

This  was  an  appeal  from  the  Superior  Court  of  Law  for 
James  City  county.  The  case  was  twice  argued  in  this 
Court,  and  held  for  some  time  under  consideration,  when 
the  Judges  delivered  the  following  opinions.  These  opi- 
nions are  so  fiill  an  examination  of  all  the  points  in  contro- 
versy, that  a  report  of  the  arguments  of  counsel  (which 
were  also  very  elaborate,)  would  be  quite  unnecessary, 

Sfanardy  for  the  appellants. 

Leigh  and  Tucker,  for  the  appellees. 

February  12.     The  Judges  delivered  their  opinions.* 

Judge  Qrssn« 

This  was  an  action  of  ejectment  upon  the  dedlise  of 
ioha  L.  and  P.  J.  Marsiza  against  John  Mopkirw  and 
WilU^m  Bodg^ony  mA  Fortiay  his  wife.  Upon  the  trW, 
the  dele94anta  demurred  to  the  evidence.  From  this  de- 
murr^,  the^  cs^se  appears,  in  substance^  to  be  as  follows: 

The  lessors  of  the  plaintijBT  elaim  the  land  ia  <|ii£Btioo, 
as  the  heirs  at  law  of  Luct/  Paradise,  who  was  entitled  to 
it  under  the  will  of  her  father,  Philip  LudweU,  who  died 
in  1767.  She  was  born  in  Virginia;  and,  in  1769,  inter- 
married with  John  Paradise,  in  England,  a  native  of  that 
country,  where  she  resided  with  her  husband  until  1788, 

*  Judge  Bbooke,  did  not  ^  in  this  cause. 


Court  €f  ^^mU  ^t  Virginia.  tTt 

when  they  removed  to  Virginia,  hut,  shortly  after,  return-  1824. 
ed  to  England.  John  Paradise  died  in  England,  in  De-  f]^Jj^^^" 
cem'ber,  1795.  His  widow  afterwards  came  and  resided 
in  Virginia,- where  she  died  intestate,  on  the  94th  of  April, 
1814.  Upon  her  death,  Hopkins  and  Hodgson^  in  right 
of  their  wives,  who  were  nieces  of  Mrs.  Paradise,  enter- 
ed into  the  land,  claiming  that  their  wives  were  her  heirs 
at  law.  Mrs.  Paradise  had  two  daughters  bom  in  Eng- 
land, one  of  whom  died  an  infant  The  other,  Lucy,  on 
the  4th  of  April,  1787,  intermarried  in  England,  with 
Barziza,  a  Venetian  nobleman.  Mrs.  Barziza  died  in 
Italy  in  1800,  and  her  husband  died  in  Italy  on  the  13th 
ef  September,  1807.  Neither  Count  Barziza  nor  4iis 
wife  was  ever  in  the  United  States.  They  had  two  chil- 
dren, the  lessors  of  the  plaintiff,  John  L.,  bom  in  Venice, 
February  20th,  1789,  and  Philip  J,,  born  in  Venice,  Au- 
gust 10th,  1796.  Upon  this  demurrer,  judgment  was 
gl^en  for  the  defendants. 

The  question,  whether  these  grsnd-children  of  Mrs. 
Paradise  can  succeed  to  her  inheritance,  as  her  heirs  at 
law,  depends  upon  the  question,  whether  they  were  citi- 
zens of  Vir^nia,  at  the  time  of  the  death  of  Mrs.  Para- 
dise. For,  no  one  who  is  not  a  citizen,  can,  by  the  laws  of 
Virginia,  inherit  lands  here;  and,  all  who  are  citizens  can 
take  by  inheritance.  The  lessors  of  the  plaintiff,  being 
bwn  in  a  foreign  country,  of  parents  sdso  bom  in  foreign 
countries,  cannot  claim  to  be  citizens,  unless  that  character 
is  conferred  t^on  them  by  the  statutes  of  Virginia,  or  by 
the  constitution  and  laws  of  the  United  States.  To  ascer^ 
tain  the  effect  of  the  statutes  upon  this  subject,  it  will  be 
necessary  to  take  an  historical  review  of  all  the  statutes 
passed  upcm  the  subject;  because,  every  statute  (after  the 
first,)  passed  in  Virginia,  although  diffisring  in  some  of 
their  provisions  ^m  the  former  statutes,  yet  reserved  all 
rights  (^  ciliEenehip  aeqfuired  under  former  laws,  and  left 
5uch  rights^  unaffected  by  the  subsequent  statutes* 
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1824.  The  first  act  passed  upon  this  subject,  was  that  of  May, 
February.  1779.  But,  before  we  examine  Hie  efiect  of  that  and  the 
subsequent  acts  upon  the  subject  under  consideration,  it  is 
necessary  to  ascertain  what  was  the  situation  of  Mrs.  Pa- 
radiscy  before  the  act  of  1779,  in  respect  to  her  title  to  the 
rights  of  citizenship  in  Virginia. 

She  was  born  in  Virginia,  long  before  the  Revolution, 
when  Virginia  was  subject  to  the  Crown  of  England.  She 
removed  to  England  many  years  before  the  Revolution, 
and  there  intermarried  with  a  native  of  En^and;  and, 
with  her  husband,  permanently  resided  there  from  the 
time  of  her  marriage,  in  1769,  until  1788,  when  she  and  her 
husband  resided  temporarily  in  Virginia^  and,  in  1789, 
returned  to  England,  where  she  resided  until  afler  her 
husband's  death  in  1795;  and  how  long  after,  does  not 
appear. 

'  If  there  were  no  Legislative  declaration  on  the  subject^ 
it  might  be  questionable,  whether  the  f^t  of  her  birth  in 
Virginia^  notwithstanding  her  residence  as  aforesaid  in 
England,  would  give  her  a  character  of  a  citizen  of  Vir- 
ginia, after  the  Revolution;  or,  whether  her  residence  in 
England  gave  her  the  character  of  a  subject  of  Great  Bri- 
tain, and  denied  to  her  the  character  of  a  citizen  of  Virgi- 
nia. The  place  of  birth,  it  is  true,  in  general,  determines 
the  allegiance.  But,  in  this  case,  there  was  no  indepen- 
dent government  of  Virginia,  to  which  she  could  owe  al- 
legiance at  the  time  of  her  birth.  Yet,  it  may  be  said, 
that  her  allegiance  was  due  to  the  actual  government  of 
the  country  of  her  birth;  and,  that  when  the  sovereignty 
of  that  country  was  changed  by  revolution  or  otherwise, 
her  allegiance  still  continued  to  be  due  to  the  existing  go- 
vernment thereof,  for  the  time  being.  On  the  other  hand, 
when  the  people  of  Virginia  renounced  the  government  of 
Great  Britain  and  declared  themselves  independent,  it 
would  seem  that  all  persons  then  actually  and  permanently 
domiciliated  in  Virginia,  even  although  hostile  to  the  Revo- 
lution, were  members  of  the  community, « and  must  be 
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considered  as  citizens,  bound  and  protected  by  her  laws,     1824. 
aikl  owing  allegiance  to  her  government,  unless  they  electa  ^^JT^^* 
ed  to  adhere  to  their  former  allegiance,  within  a  reasonable    Barzizai 
time;  and  that,  from  necessity,  and  from  the  principles  of  uepkiai, 
all  government,  whilst  those  who  were  then  permanently       *^ . 
domiciliated  in  Great  Britain,  whether  born  there  or  in 
Virginia,  not  being  members  of  the  Virginia  community, 
nor  bound  by  the  laws,  nor  capable  of  the  protection  of 
Virginia,  could  not,  therefore,  be  considered  as  her  citi- 
zens, unless  they  elected  within  a  reasonable  time  to  ad- 
here to  Virginia.     This  reasonable  and  only  convenient 
rule  was  adopted  by  the  Legislature  of  Virginia,  as  will 
be  seen  hereafter;  and  I  think  that  Mi?.  Paradise  was  not 
a  citizen,  unless  declared  so  by  a  Legislative  act 

At  the  May  session  of  1779,  an  act  passed  for  escheating 
the  real,  and  forfeiting  the  personal  property  in  Virginia, 
of  all  British  subjects;  the  third  section  whereof  is  in 
these  words:  ^^  And  for  preventing  doubts  who  shall  be 
deemed  British  subjects,  within  the  meaning  of  this  act,  it 
is  hereby  declared  and  enacted,  that,  (first)  suli^ots  of  his  ' 
Britannic  majesty,  who,  on  the  19th  day  of  April,  in  the 
year  1775,  when  hostilities  were  commenced  at  Lexing* 
ton  between  the  United  States  of  America  and  the  other 
parts  of  the  British  ^empire,  were  resident,  or  followed 
their  vocations  in  any  part  of  the  world,  other  than  the 
said  United  States,  and  have  not  since  either  entered  the 
jniblic  empl03rment  of  the  said.  States,  or  joined  the  same, 
and  by  overt  acts  adhered  to  them;  and,  (secondly,)  &a^  ^ 
diall  be  deemed  British  subjects,  within  the  intention  of 
this  act''  This  act  expressly  declares,  that  the  property 
of  British  subjects  shall  be  deemed  to  be  vested  in  the 
Commonwealth,  the  real  by  way  of  escheat,  the. personal 
by  forfeiture;  and  directs  proceedings  to  be  instituted  by 
way  of  inquisition,  for  escheating  and  forfeiting  the  same. 
.  There  is  no  esception  in  favor  of  any  person  coming  with- 
in the  description  of  the  act,  neither  of  femes  coverts  nor 
infants. 
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1824.  At  the  October  sesftion,  1779^  this  act  was  amended  1^ 
FebnwTtj,  an  ftct,  the  fifth  section  of  which  i«  asfollows:  ^'thataUybyie^ 
Banteat  cot^erts^  widows  and  infants,  natives  of  this  State,  now, 
»pkW  ®^  lately  resident  in  Great  Britain,  or  other  parts  beyond 
the  seas,  all  widows,  natives  of  thin  State,  or  widows  of 
natives  of  this  State,  or  infants,  the  issue  of  natives  of  thfe 
State,  and  all  other  persons,  either  natives  of  this  State,  or 
.who  were  actually  married  to  natives  of  this  State,  and 
bond  fide  inhabitants  thereof,  at  least  one  year  at  any  time 
within  four  years,  next  before  the  commencement  ^(  ho»* 
tilities  on  the  19th  of  April,  1775,  or  who  left  North  Ame^ 
Hca  at  any  time  before  the  passing  of  the  act  declaring 
whal  shall  be  treason,  (October,  1776,)  and  have  not  been 
guilty  of  any  overt  act  injurious  to  the  ri^ts  or  liberties 
of  America;  and,  also,  all  persons  who  left  this  State  in 
their  non-age,  and  have,  during  their  absence,  arrived  to 
fVill  age,  within  four  years  last  pait;  and,  also,  the  barons 
of/hnts  covertSy  natives  of  tfii«  State  as  aforeeaid,  atsiui'iA 
relates  to  any  property  which  they  held  in  right  <rf  sttch 
fBtnes  iHwertSy  shall,  and  they  are  hereby  declared  to  be 
excepted  out  of  the  said  recited  act;  provided,  they  have 
already  returned,  or  shall  return  to  this  Commonwealth 
and  become  citidens  thereof  within  two  years,  to  be  com^ 
puted  in  the  case  of  infants,  from  the  time  they  arrive  to 
the  age  of  ^21  years,  and  in  all  other  cases,  from  the  emd 
of  this  present  session  of  Assem Wy.  '*  Mrs.  Paradise  Aiid 
her  daughter  fall  within  ^e  descriptibn  of  British  subjeeta 
in  the  act  of  May,  1779,  and  neither  of  them  ever  came 
within  the  exceptions  of  the  act  of  October,  1779,  If 
there  were  any  doubt  of  the  import  of  die  words  in  the  aet 
of  May,  1779,  '^subgects  of  his  Britannic  Majesty,"  and 
whether  they  embraced  natives  of  Virginia  residing  in 
England  on  the  19th  of  April,  1775,  the  aet  of  October, 
1779,  is  a  complete  Legislative  exposition  of  that  of  May, 
1779,  and  shews  that  persons  of  that  description  Were  em- 
braced by  the  hitter;  for,  otherwise,  there  would  have  been 
no  necessity  for  excepUng  them  by  the  act  of  October, 
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m^,  upon  the  condition  onlj  o£  their  returning  and  be^    1824. 
coming  citizens  within  a  limited  time.     The  Lq^slature  ^^^^!^^^^ 
declaring^  by  the  aet  of  May,  17799  that  the  real  property   Barzizat 
of  Britiak  subjeets  had  escheated  to  the  Commonwealth,  Hopkioi^ 
in  e£G3ct  declared,  that  they,  (to  wit:  all  coming  within  the      ^^ 
deseriptioQ  of  that  act,)  were  aliens.     Whatever,  there- 
(ore,  might  be  thought  of  a  claim  to  citizenship  in  behalf 
of  Mrs.  Paradise,  by  reason  of  her  birth  in  Virginia,  in 
the  absence  of  all  L^islattye  provision  upon  the  subject, 
it  cannot  be  doubted  that  it  was  perfectly  competent  to  the 
Legislature  to  prescribe  any  rule  which  they  thought  pro- 
per, for  aseertainingf  who  should  be  deemed  to  be  aliais,  and 
who  citizens. 

The  two  acta  above  referred  to^  decisively  ascertain^ 
who  shall  be  considered  as  British  subjects,  and  therefore 
aliens,  and  embrace  the  case  of  Mrs.  ParcuU^ey  unless 
another  act,  passed  at  the  session  of  May,  1779,' should  be 
supposed  to  except  cases  such  as  her's.  This  act  passed  sub-* 
sequent  in  point  of  time  to  that  of  May,  1779,  before  re- 
cited. But,  as  the  law  then  was,  they  were  to  be  consi- 
dered as  cotemporaneous,  and  both  taking  etteci  from  the 
first  day  of  the  session^  and  are,  therefore,  to  be  considered 
as  one  act  That  act  is  entitled,  '^  an  act  declaring  who 
shall  be  deemed  citicens  of  this  Commonwealth,'^  and 
provides,  **  that  all  white  persons  horn  within  the  territory 
of  this  C<Mnmonwealth;  and  all  who  have  resided  therein 
two  years  next  before  the  passing  of  this  act;  and  all  who 
shall  hereafter  migrate  into  the  same,  other  than  alien  ene* 
mies,  and  shall,  &c,  and,  all  infants,  wheresoever  bor% 
whose  father,  if  living,  or  otherwise,  whose  mother  was  a 
citizen  at  the  time  of  their  birth;  or  who  migrate  hither, 
their  father,  if  living,  or  otherwise  their  mother,  becoming 
a  citizen;  or  who  migrate  hither  without  father  or  mother; 
shall  be  deemed  citizens  of  this  Commonwealth,  until  ti^y 
relinquish,  &c. ;  and  all  others,  not  being  citizens  of  any 
of  the  United  States  of  America,  shall  be  deemed  aliens. '' 
Th^se  two  acts  seemingly  conflict  with  each  other^  when 
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1824.  the  expressions  of  each  are  taken  in  their  natural  and  most 
^*^^J^^^*  extensive  sense;  and,  if  the  Legislature  had  not  expounded 
B»nixM  them,  there  might  have  been  great  difficulty  in  ascertain- 
ing, in  order  to  reconcile  them,  and  give  them  both  effect^ 
whether  the  last  act  excepted  from  the  generality  of  the 
description  of  British  subjects  in  the  first  act,  natives  of 
Virginia  residing  in  Great  Britain;  or,  whether  the  first 
act  excepted  from  the  generality  of  the  description  of  citi- 
zens of  Virginia,  all  such  as  were  residing  elsewhere  than 
in  the  United  States.  In  either  case,  both  acts  would  have 
ample  subjects  for  their  operation.  We  are,  however,  re- 
lieved from  this  difficulty,  by  the  act  of  October,  1779, 
which,  by  Legislative  authority,  gives  to  the  acts  of  May, 
1779,  the  latter  construction.  I  conclude,  therefore,  that 
Mrs.  Paradise  was  not,  at  the  time  of  the  birth  of  Mrs. 
Barziza,  and  from  that  time  up  to  May,  17*^  a  citizen 
of  Virginia.  But,  if  she  were,  the  act  of  May,  1779,  did 
not  confer  on  Mrs.  Barziza  the  character  of  citizen,  even 
if  it  did  confer  that  character  upon  her  mother;  for,  her 
father  was  living  at  the  time  of  the  passing  of  the  act,  and 
never  was  a  citizen;  and  the  act  did  not  confer  upon  the 
"  infant"  the  character  of  citizen,  b^  reason  of  the  citizen- 
ship of  the  mother,  at  the  time  of  the  birth  of  the  infant, 
if  the  father  was  living  at  the  passing  of  the  act.  The 
word  **  otherwise,"  when  it  first  occurs  in  the  act,  can 
have  no  other  meaning,  than  that  the  condition  of  the  mo- 
ther should  not  afiect  the  condition  of  the  infant,  if  the  father 
was  living.  For,  the  same  word  occurs  a  second  time  in 
the  act,  and  with  the  same  context,  where  it  can  nlean  no- 
thing, but  that  the  child,  if  the  father  be  dead  at  the  time 
of  emigration,  may  be  a  citizen,  if  the  mother  becomes  a 
citizen;  but,  not  so,  if  the  father  be  living.  The  act  re- 
ferred to  the  condition  of  the  father,  if  alive,  and  if  dead, 
then,  and  then  only,  to  that  of  the  mother,  for  determin- 
ing the  condition  of  the  infant  child. 

In  October,  1783,  another  act  passed,  entitled,   "  an  act 
for  the  admission  of  emigrants,  and  declaring  the  rights  to 
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citizenskip;''  which  provides,  "  that  all  free  persons  bom  1824. 
within  the  territory  of  this  Commonwealth; 'all  persons,  "^^^[^I^* 
not  being  natives,  who  have  obtained  a  right  of  citizenship 
under  the  act  of  May,  1779,  aforesaid;  and  also  all  chil- 
dren, wheresoever  bom,  whose  fathers  or  mothers  are  or 
were  citizens  at  the  time  of  the  birth  of  such  children, 
shall  be  deemed  citizens  of  this  Commonwealth,  until  they 
shall  relinquish  that  character,  in  the  manner  herein-after 
mentioned;''  and  repeals  the  act  of  May,  1779,  entitled, 
'^an  act  declaring  who  shall  be  deemed  citizens  of  this 
Commonwealth." 

In  October,  1786,  an  act  was  passed  to  the  effect  (as  to 
this  subject^)  of  the  act  of  1783,  verbatim^  repealing  ex- 
pressly the  act  of  1779,  and  all  acts  coming  "within  the 
meaning  of  that  act,  and,  consequently,  the  act  of  1783. 

In  1792,  the  same  act  was  re-enacted  verbatim^  except 
that  it  saved  all  rights  of  citizenship  obtained  "  under  for- 
mer laws,''  instead  of  confining  that  saving  to  rights  ob- 
tained under  the  act  of  1779;  and  repealing  all  .laws  coming 
within  the  purview  of  that  act.  And  so  our  statute  law 
upon  this  subject  remains  to  this  time.  All  these  acts  con- 
tain various  provisions  for  enabling  aliens  to  acquire  the 
character  of  citizens,  and  for  enabling  citizens  to  expatriate 
themselves.  The  act  of  1783,  (if  Mrs.  Paradise  was  not 
a  citizen  before,  either  by  her  birth,  or  by  virtue  of  the 
act  of  1779,)  may  have  conferred  that  character  upon  her; 
and,  if  it  did,  the  next  enquiry  would  be,  whether  the  act 
of  1786  conferred  upon  Mrs.  Barziza^  the  same  charac- 
ter. These  acts,  which  are  in  the  same  words,  are  suscep- 
tible of  only  two  constructions;  either,  that  they  were 
wholly  retrospective,  and  embraced  only  children  already 
bom;  or,  both  retrospective  and  prospective,  embracing 
children  born  and  to  be  born.  If  retrospective  only,  then 
the  word  **  arc"  must  be  considered  as  meaning  the  same 
as  "  are  now,^^  and  apply  to  fathers  or  mothers  then  living 
only;  and  the  word  **  toere^^  would  apply  only  to  the  case 
of  children  bom  of  fathers  or  mothers  then  dead.     To 
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1624.  gtre  the  clause  this  elect,  it  would  be  necessarir  to  tims* 
Fdn'uary.  p^^  some  words,  and  interpolate  others,  so  as  to  read  thus: 
'<  whose  fathers  or  mothers,  if  living,  now  are  eittxens,  cm* 
if  dead,  were,  at  the  time  of  the.  biHii  of  their  children, 
citizens,  &c.'^  This  transposition  would^  I  thinks  be  vio* 
lent;  and,  I  cannot  suppose  that  the  Legislature  ever  con* 
t^mplated  to  sanction  the  consequences  of  such  a  construc- 
tion. The  effdct  wouUl  be,  that,  if  a  naturali^d  citisen 
U^ouglit  with  him  to  this  ooimtry,  a  family  of  infant  chil<> 
dren  born  abroad,  before  his  naturalii^on,  and  died  hehre 
the  passing  of  the  act,  they  would  be  aliens,  though  if  liift 
parent  was  alive  when  the  act  p«saed,  they  would  be  citi* 
zens.  If  a  naturalized  citizen,  alive  when  the  act  pasted^ 
had  adult  children  bom  abroad  before  \m  naturalijaatioo, 
and  residing,  and  continuing  to  reside  in  their  native  coun^ 
try  for  life,  they  would  be  ipso^  facto  citizens  by  virtue  of 
the  act.  If  a  native  or  naturalized  citizen  bad  children 
born  abroad  after  the  act^  they  would  be  ^ieaa.  The 
other  construction  seems  to  me  to  be  more  coQfor9iable  to 
the  probable  views  of  the  Legislature,  and  does  no  vio- 
lence to  the  context  and  order  of  the  sentence;  and  only 
renders  it  necessary,  in  order  to  make  the  seo^^^of  the 
sentence  clear  and  intelligible,  that  the  words  which  are 
necessarily  understood,  shall  be  repeated  in  their  proper 
place,  so  as  to  read  thus ;  ^^  whose  iathers  or  mothers  are 
citizens  at  the  time  of  the  birth  of  such  children,  or  were 
citizens  at  the  time  of  the  birth  of  such  children,  ^cc" 
The  word  ^^  are,''  thus  usedy  would  necessarily  have  a  fu^ 
ture  meaning,  and  import  the  aame  as  ^'may  be,''  ^^  shall 
b0."  This  construction  would  afibrd  an  uniform  rule,  ap* 
pUcable  to  ail  futqre,  as  well  aa  past,  cases,  and  a  rale  which 
would  most  naturaUy  suggest  itself  to  those  who  were 
about  to  extend  the  rule  of  naturalization,  h^yofA  the 
limits  of  the  common  law;  to  wit;  that  the  child  should 
A>yow  the  condition  of  its  parents,  at  the  time  of  ita  birth. 
But,  to  adopt  the  first  construction,  would  npt  avail  the 
lessors  of  the  plaintiff;  for,  although,  if  the  act  of  1783 
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gave  citizenship  to  Mrs.  Paradise^  if  she  was  not  before    I8d4. 
a  citizen;  and,  upon  the  construction  aforesaid,  the  act  of  ^«9*''»«ry- 
1766  would,  in  that  ease,  give  eitizeoahip  to  Mrs.  Bar-  btwomb 
zizOf  aod  the  act  of  1792  might,  if  not  contrary  to  the  act  ooDkioM^ 
of  Congress  of  1790,  faaye  ^ven  citizenship  to  her  eldest      ^^ 
son,  bora  in  1789;  yet,  die  act  of  Congress  of  March, 
1790,  prevented  the  act  of  Vii^giniaof  1792,  from  having 
that  effect.      That  act  of  Congress  provides,  that  <<the 
children  of  citizens  of  the  United  States  that  may  be  bom 
beyond  sea,  or  out  of  the  limits  of  the  Unite^l  States,  shall 
be  considered  as  natural  bom  citizens;  provided,  Uiat  the 
right  of  eiiizenship  shall  not  d^^eend  to  persons,  whose 
fathers  have  never  been  resident  in  the  United  States;" 
and  all  the  subsequent  laws  of  Congress  on  this  subject, 
have  the  same  provision.     Virginia  had  no  power  to  pass 
any  law,  countcfraeting  the  effect  of  this  act.     Although 
Virginia  may  authorise  aliens  to  inherit  lands  in  Virginia, 
she  has  not  done  so.     She  has  left  the  right  of  inheritance 
as  an  incident  to  the  right  of  citizenship;  and,  if  she  at- 
tempts to  cp&£er  citizenship  upon  foreigners,  in  a  manner 
prohibited  by  the  constitution  and  laws  of  the  United 
States,  such  attempt  cannot  enure  to  another  purpose,  and 
give  a  right  to  inherit,  independent  of  citizenship. 

1  think  that  Mrs.  Barziza  never  was  a  citizen,  her 
mother  not  being  a  citizen  at  the  time  of  her  birth;  that 
her  children  bom  abroad  cannot  be  citizens,  and  of  course,  * 
have  no  title  to  the  land  in  question.  Neither  can  they 
•elaim  under  &e  treaty  of  London.  It  has  been  decided 
upon  this  very  title,  in  the  case  of  Orr  v.  Hodgson  fy  Hop- 
kinSf  in  the  Supreme  Court  of  the  United  States,  that  the 
case  of  these  partie8>  (they  not  being  British  subjects,)  was 
not  provided  for  by  that  treaty.  I  observe,  that  in  that 
case,  the  Court,  without  discussion,  considered  Mrs.  Para- 
due  as  an  alien. 

The  judgment  is  ri§^t,  and  ought  to  be  affirmed. 
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1824.  •      Judge  Coalter. 

February, 

Philip  Ludwell  resided  in  Virginia  many  years  before 
the  Revolutionary  war,  and  possessed  large  estates  there, 
and  it  is  probable,  though  it  does  not  appear  from  the  evi- 
dence in  the  cause,  that  his  daughter  Lucy^  afterwards 
Lucy  Paradise^  was  bom  there.  He  removed  to,  and 
resided  in  London  previous  to  the  year  1767,  in  which 
year  he  made  his  will,  and  soon  after  died.  Lucy,  his 
daughter,  in  .1769,  her  father  being  then  dead,  intermar- 
ried with  John  ParadisCy  only  son  of  Peter  Paradise, 
of  the  county  of  Middlesex,  in  England,  where  she  con- 
tinued to  reside  with  him  until  after  the  war.  They  had 
a  daughter,  who,  it  is  admitted,  was  born  about  the  year 
1771  or  1772;  at  any  rate,  before  the  Declaration  of  Inde- 
pendence. This  daughter  was  married  about  the  year 
1787,  to  Count  Barziza,  a  Venetian,  and  resided  with 
him  from  that  time  until  her  death,  in  Venice,  where  she 
had  several  sons,  who  are  lessors  of  the  plaintiff. 

I  am  of  opinion,  that  although  Mrs.  Paradise  may  have 
been  born  in  Virginia,  yet,  on  the  Declaration  of  Indepen- 
dence she  was  no  more  a  citizen,  participating  in  that  de- 
claration and  forming  a  part  of  the  new  empire,  than  any 
other  citizen  of  London.  Had  she  there  adhered  to  the 
Royal  cause,  she  was  not  guilty  of  treason  against  the  State; 
whilst,  on  the  contrary,  had  she  there,  by  overt  act,  ad- 
hered to  the  cause  of  the  revolted  colonies,  she  would  have 
been  guilty  of  treason  against  the  King.  She  was  his  na- 
tural born  subject,  and  so  continued  until  the  dose  of  the 
Revolution.  She  comes  within  the  description  of  a  Bri* 
tish  subject,  as  given  in  the  3rd  section  of  the  act  of  May, 
1779,  chap.  14,  as  explained  by  the  5th  section  of  the  act 
of  October,  1779,  chap.  18.  And,  although,  perhaps^ 
within  the  letter  of  the  act  of  May,  1779,  chap.  65,  §  1, 
declaring  "who  shall  be  deemed  citizens,^'  she  cannot  be 
considered  to  be  within  the  meaning  of  that  act,  as  it  can- 
not be  supposed  that  the  Legislature,  at  the  same  session, 
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and  as  it  were,  by  the  same  act,  declared  her  to  be  a  Bri-    1824. 
tish  subject  and  a  citizen  of  the  State.     Suppose  a  citi-  -f^^'^ry- 
zen  of  London,  not  domiciled,  but  travelling  here  with  his   BaraizM 
wife,  long  before  the  Revolution,  had  had  a  child  born  here,   HopSdni, 
who,  with  his  parents,  ever  after  resided  in  London;  he      *•• 
would  be  within  the  letteTy  but  I  presume  not  within  the 
meaning  of  the  act 

If  she  was  a  British  subject  and  not  a  citizen  of  Virginia 
during  the  Revolutionary  struggle,  she  was  one  of  those 
for  whose  rights  the  treaty  of  peace  made  provision.  She 
was  protected  by  that  treaty,  with  other  British  subjects, 
and  if  no  other  act  of  the  Legislature  had  passed,  would  . 
have  been  protected  by  that  alone.  In  October,  1783, 
chap.  W,  the  Legislature,  however,  passed  a  law  ^^for  the 
admission  of  emigrants,  and  declaring  their  right  to  citi- 
zenship." From  the  preamble,  as  well  as  title,  the  great 
object  of  that  law  was  the  admission  of  foreigners  to  the 
rights  of  citizenship.  The  first  section,  however,  begins 
by  declaring  who  shall  be  deemed  citizens,  and  uses  nearly 
the  same  words  as  to  nativeSy  which  are  used  in  the  act  of 
May,  1779,  above-mentioned.  By  this  act  Mrs.  Para- 
dise theretofore  declaredly  a  British  subject y  now  claims 
to  have  been  made  a  citizen  of  Virginia,  without  even  the 
necessity  of  migrating  thereto,  much  less  of  taking  the  oath 
of  allegiance,  &c.  Suppose,  instead  of  being  a  married 
woman>  she  had  been  an  adult  male  when  the  act  of  May, 
1779,  chap.  14,  passed,  and  instead  of  entering  into  the 
employment  of  the  States,  had,  by  overt  act,  adhered  to 
-the  King,  was  it  the  intention  of  the  act  of  1783  to  confer 
a  citizenship  without  emigration  or  oath,  on  such  person  ? 
Or,  in  case  of  emigration,  that  he  should  be  ipso  facto  and 
instantevy  eligible  to  offices.  Legislative,  Executive  or  Ju- 
dicial ?  The  preamble  to  the  act  of  1783  says,  "  that  wis- 
dom and  safety  suggest  the  propriety  of  guarding  against 
the  introduction  of  secret  enemies,  and  of  keeping  the  offi- 
ces of  government  in  the  hands  of  citizensy  intimately  ac- 
quainted with  the  spirit  of  the  constitution  and  the  genius 
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1824.  of  the  people,  as  we))  as  permanently  attached  to  the  eom- 
^^Jj^^J^*  mon  interest;"  and  the  latter  clause  of  the  first  section, 
Baraizu   prescribes  the  time  of  residence  and  other  acts,  entitling 

lonkii 


HoHiin*^  naturalized  citizens  to  hold  ofiSces.     Why  should  a  native 


of  the  State,  who  had  adhered  \o  the  King  during  the  Re* 
volution,  be  more  worthy  of  confidence  on  his  return  to 
the  country,  than  a  native  of  Great  Britain  coming  witfi 
him  ?  Refugees,  as  they  were  called,  (citizens  or  natives 
who  left  the  country  after  the  commencement  of  hostili- 
ties, )  were  certainly  not  favorites  of  the  Legislature. 

I  doubt,  therefore,  whether  the  act  of  1783  intended  to 
reach  cases  of  this  kincl^  and  which,  as  it  regarded  proper- 
ty, were  sufficiently  protected  by  the  treaty.  It  was  not 
important  or  necessary,  and  I  am  not  satisfied  fhaf  it  was 
according  to  the  policy  of  the  times,  to  invest  natives  of 
this  description,  who  did  not  think  proper  to  return  to  their 
country,  with  the  character  of  citi2enship,  and  thus  ren- 
dered capable  of  transmitting,  by  inheritance,  the  soil  of 
the  country  to  their  children,  who  might  be,  to  all  intents 
and  purposes,  aliens  to  that  country.  The  treaty,  enabling 
them  to  hold  their  property,  to  alien  or  devise  it  to  citi- 
zens, and  to  transmit  it,  by  inheritance,  io  their  next  of 
kin,  being  citizens,  it  appears  to  me,  at  present,  to  be  all 
that  justice  required,  or  policy  rendered  proper.  I  pre- 
sume it  never,  could  have  been  intended,  ihai  native  refu- 
gees were  intended  to  be  made  citizens  by  that  act,  even 
if  the  act  of  October,  1783,  chap.  17,  had  never  been  pas- 
sed, although  they  came  within  the  letter  of  the  act,  ^^free 
persons  bom  toithin  the  territory  of  the  Common^ 
wealth,^^  The  17th  chapter  is  not  enacted  as  an  excep- 
tion to  the  generality  of  the  words  above  quoted  from  the 
16th  chapter,  so  as  to  leave  refugees  on  the  ground  of  fo- 
reigners generally;  but,  it  excludes  either  native  or  citizen 
refugees  from  the  right,  even  of  migrating  to,  or  becoming 
citizens  of  this  Commonwealth.  But  for  this  act,  they 
would  have  stood  under  the  former  acts,  and  the  act  of 
1783,  chap.  16,  as  all  other  foreigners  or  natives  who  were 
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out  of  the  country,  and  elected  to  remain  so,  only  entitled    1824. 
to  migrate  and  become  citizens.     Surely  native  refugees  ^^^Arttary- 
would  not  have  been  made  citizens  by  the  act  of  1783,    SanizM 
chap.  16,  and  entitled  to  all  the  privileges  of  citizenship,    Ho5tiiifc 
if  the  act  of  the  same  session,  chap.  17,  excluding  them       ^^• 
from  the  privilege  of  all  the  rest  of  the  world,  that  of  mi- 
grating and  becoming  citizens,  had  not  been  made.     That 
act  was  made  to  except  them  from  the  privilege  conferred 
on  all  the  rest  of  the  world;  not  to  except  them  out  of  the 
general  expressions  of  the  first  act 

Those  words,  then,  were  not  intended  to  be  taken  in 
their  utmost  latitude,  any  more  than  the  same  words  used 
in  the  act  of  May,  1779;  which,  by  reason  of  other  laws, 
did  not,  as  is  above  shewn,  embrace  the  case  of  Mrs.  Para' 
dise.  I,  therefore^  strongly  incline  to  think,  that,  taking 
all  the  laws  together,  and  also,  the  treaty  of  peace,  with  a 
view  of  the  policy  of  the  country,  as  expressed  in  the  pre- 
amble of  the  act  of  1783,  it  was  not  intended  that  cases 
like  her's  should  be  covered  by  that  act,  but  left,  as  to 
the  rights  of  the  parties,  under  the  treaty;  and  that,  if  she  ' 
wished  to  become  a  citizen,  she  was  obliged,  like  all  other 
British  subjects,  td  migrate,  and  take  the  oath,  &c.,  re- 
quired by  law. 

It  does  not  appear  that  she  ever  became  a  citizen  in  this 
way,  and  consequently,  if  she  was  not  made  a  citizen  by 
the  ikct  of  1783,  she  stood  under  the  treaty  of  peace,  and 
what  is  called  Jay^s  treaty,  and  no  one,  except  a  citizen  or 
a  subject  of  Great  Britain,  would  inherit  her  real  estate. 

K  she  never  was  a  citizen,  according  to  this  view  of  the 
case,  neither  was  her  daughter.  But,  she  died  before  her 
mother,  leaving  the  lessors  of  the  plaintiff,  her  children. 
Had  they  migrated  and  become  citizens  before  the  death  . 
of  their  grandmother,  they  could  have  inherited  her  lands 
as  the  next  of  kin.  But,  when  she  died,  they  were  na^ 
tives  and  subjects  of  Venice^  and  were  not  provided  for  by 
the  treaty  aforesaid. 

Vol.  II.  37 
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1824.        If>  however,  I  am  wrong  in  this  view  of  the  case,  then 
February.  ^^  question  arises,  whether,  taking  it  that  Mrs.  Parculise 
was  made  a  citizen  of  Virginia  by  the  act  of  1783,  and  not 
before,  that  will  have  any  effect  on  the  case  before  the 
Court 

If  Mrs.  Paradise  was  made  a  citizen  by  the  act  of  1783, 
and  the  words  of  that  act  as  to  children,  wheresoever  bom^ 
can  be  construed  in  the  present  tense  thus,  a  child,  whose 
father  or  mother  are  noWy  by  virtue  of  this  act,  or  ang 
other  act  a  citizen,  shall  be  a  citizen,  then  Mrs.  Barziza 
was  also  made  a  citizen  by  that  9ict  And,  if  those  words 
can  also  have  di  prospective^  as  well  as  di  present  interpre- 
tation, then  any  child,  born  abroad,  which  Mrs.  Paradise 
or  Mrs.  Barziza  might  thereafter  have,  would  be  citizens. 
Mrs.  Barziza  cannot  claim  her  citizenship  by  reason  that 
her  mother  was  a  citizen  at  her  birth.  She  must  claim  it 
by  the  operation  of  those  words  in  the  act,  construed  as 
aforesaid,  and  conferring  the  right  of  citizenship  on  her,  as 
the  tlien  child  of  her  mother,  then  herself,  for  the  first 
time,  made  a  citizen. 

But,  if  these  words  can  be  thus  construed,  so  as  to  con- 
fer citizenship  on  Mrs.  Barziza,  but  cannot  be  construed 
also  prospectively,  then  her  children,  born  abroad  thereaf- 
ter, would  not  be  citizens  by  virtue  of  the  act  of  1783. 
But,  the  act  of  1786,  chap.  10,  if  construed  in  the  same 
way,  would  confer  citizenship  on  any  such  child^  bom 
between  1783  and  1786.  Whether  either  of  the  lessors  of 
the  plaintiff  would  be  found  to  be  in  this  predicament,  I 
have  not  particularly  enquired.  I  had,  at  first,  some  doubt, 
whether  the  acts  ought  not  to  be  so  construed ;  but,  on  ma- 
ture reflection,  I  think  they  cannot  It  is  pretty  manlGest, 
that  these  words  cannot  have  both  di  present  andprospeC' 
tive  interpretation;  and  we  nwst,  therefore,  give  them  one 
or  the  other.  It  seems  to  me  most  reasonable  to  give  the 
latter.  Suppose  an  emigrant  to  this  State,  betweoi  1779 
and  1783^  had  brought  his  infant  childrea  with  hiai,  lea- 
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ving  his  adult  children  in  foreign  parts.     The  former    1824. 
would  have  been  citizens  under  the  act  of  1779.     Was  it  ^^'^^^*°^' 
the  intention  of  the  Legislature^  by  the  act  of  17839  to  BanizaB 
confer  citizenship,  even  without  migration,  on  the  adults 
and  their  children,  then,  to  all  intents  and  purposes  aliens 
to  the  State?     To  interpret  the  act  in  the  present  tense, 
as  above  stated,  would  have  this  effect 

If  the  words,  then  can  only  be  construed  jW(Wpcc/«vc/y, 
Mrs,  Barziza  never  was  a  citizen,  either  under  the  act  of 
1783  or  1786;  nor  is  she  so  made  by  any  act  of  Congress 
that  I  can  discover.  Her  children,  consequently,  were 
not  made  citizens;  and,  as  they  ai%  not  provided  for  by 
the  treaties  aforesaid,  the  judgment  must  be  affirmed. 

Judge  CABEI.L. 

Whether  the  Bctrzizasy  lessors  of  the  plaintiff,  are  citi- 
zens of  this  Commonwealth,  capable  of  taking  lands  by  de* 
scent,  depends  on  the  question,  whether  their  grandmo- 
ther, Mrs.  Paradise^  was  a  citizen  at  the  time  of  the  birth 
of  their  mother,  Mrs.  Barziza, 

Our  Revolutionary  struggle,  which  terminated  success- 
fully in  the  establishment  of  our  Independence,  separated 
us,  not  only  from  our  former  Sovereign,  the  British  King^ 
but  from  our  former  brethren,  the  subjects  of  the  British 
Empire.  In  the  emphatic  language  of  our  Declaration  of 
Independence,  it  made  them,  as  it  did  all  the  rest  of  man-^ 
kind,  '^  enemies  in  war,  in  peace  friends.'^  They  became 
ahens  to  us,  and  we  aliens  to  them.  There  is  nothing  in 
the  case  of  Mrs.  Paradise,  to  distinguish  her  from  any 
other  subject  of  the  British  Empire.  Her  birth  in  the 
former  Colony  of  Virginia,  gave  her  no  greater  rights 
than  were  possessed  by  any  other  British  subject  At 
that  time  the  inhabitants  of  Virginia  and  the  inhabitaints 
of  Enf^bind  were  equally  British  subjects,  and  cduld  muto^ 
ally  infaertt  lan^s  firom  eadi  other,  wheth^  lying  i<x  Eiiff- 
land  or  Virginia.     But,  if  Mn.  PuradiH  eoold,  idftor  our 
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1824.  Revolution,  have  inherited  lands  in  this  eountry,  so  mi^t 
February.  |^y  other  subject  of  Great  Britain.  She  had  ceased  to  be 
BtfmixM  ttn  inhabitant  of  this  country  before  the  commenoement  of 
the  Revolution;  durii^the  whole  of  its  progress,  she  and 
her  husband  remained  and  resided- in  England,  pursuing 
their  vocations  there;  they  took  no  part  on  our  side,  they 
espoused  not  our  cause;  nor  should  they  be  permitted  to 
participate  in  the  fruits  of  our  success,  exc^t  in  the  mode 
prescribed  by  our  laws  in  relation  to  other  aliens.  These 
are  my  opinions  on  general  principles,  independently  of 
any  consideration  drawn  from  our  statutory  regulations^ 
declaring  who  shall  be  British  subjects.  But,  the  statute 
of  1779,  seems  to  me  to  leave  no  doubt  on  the  subject  It 
is  impossible  to  separate  Mrs.  Paradise  from  that  class  of 
persons  expressly  declared  by  that  statute  to  be  British 
subjects. 

But,  it  is  contended,  that,  admitting  Mrs.  Paradise  to 
have  been  previously  a  British  subject,  she  was,  as  a  na- 
tive of  Virginia,  made  a  citizen  by  the  act  of  1783.  I  do 
not  think  it  material  to  this  case,  and  therefore  shall  not 
give  any  opinion,  whether  Mrs.  Paradise  was,  or  was  not 
embraced  by  that  act  The  Barzizas  can. only  claim 
through  their  mother.  Admit  that  Mrs.  Paradise  became 
a  citizen  by  the  act  of  1783;  wss  Mrs.  Barziza  made  a 
citizen  by  that  act?  If  she  was  so,  it  must  be  by  the  ope- 
ration of  the  words  in  the  act,  <<  all  children  wheresoever 
bom,  whose  fathers  or  mothers  are,  or  were  citizens  at  the 
time  of  the  birth  of  such  children,  &c.^^  The  construction 
of  this  act  appears  to  me  too  plain  for  ingenuity  itself  to 
raise  a  doubt  It  was  the  intention  of  the  LiCgislature  to 
establish,  not  only  a  general,  but  a  permanent  rule,  for  all 
cases  where  citizenship  is  claimed  by  right  of  birth  fix>m 
citizen  parents.  The  right  is  restricted  to  childi«n  "  whose 
&thers  or  mothers  are,  or  were  citizens  at  the  time  of  the 
birth  of  such  children;^^  but,  the  right  is  extended,  as 
well  to  cases  where  the  birth  occurred  before,  as  where  it 
might  occur  after  the  passage  of  the  act     Previous  ciues 
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are  proyided  for  by  the  words  '^K^ere^"  and  subsequent    1S24. 
cases  by  the  words  ^^are  citiaens  at  the  time  of  their  birth,  February. 
&c  "     It  is  no  objection  to  this  construction,  that  the  word   owxizai 
M  ^g^>f  is  in  the  present  tense,  and  must,  therefore,  have  a   hJ^ui,^ 
^  present  signification.     Even  present  time  is  relative.     It      ^* 
may  have  been  present ybnvicr/y;  it  may  be  present  now; 
or,  it  may  be  present  at  some /utttre  period.     The  word 
<^are,''  therefore,  although  in  the  present  tense,  has,  when 
applied  to  a  transaction  yet  to  come,  a  future  signification, 
and  is  only  equivalent  to  shali,  ovmay  be.     And  it  must 
be  so  construed  in  the  case  before  us;  for,  it  related  to  pa- 
rents who  then  were,  or  who  might  be  citizens  at  the  time 
of  births  then  occurring,  or  which  might  thereafter  occur. 
Mrs.  Paradise^  then,  not  being  a  citizen  at  the  time  of 
the  birth  of  Mrs.  Barziza^  Mrs.  Barziza  was  not  made 
a  citizen  by  the  act  of  1783,  and  of  course,  could  transmit 
to  her  children  no  right  to  inherit  lands  in  this  country; 
nor  is  the  case  of  her  children  helped  by  the  British  trea- 
ty, as  they  are  not  British  subjects. 

I  am,  therefore,  of  opinion  to  affirm  the  judgment. 

The  following  was  entered  up  as  the  judgment  of  the 
Court: 

The  Court,  &c,  is  of  opinion,  that  Mrs.  Barziza  never 
was  a  citizen  of  this  Commonwealth,  and  therefore  could 
not  transmit  any  right  of  inheritance  to  lands  in  this  coun- 
try; that  her  children,  the  appellants,  are  also  aliens,  and 
inequable,  under  the  laws,  of  inheriting  lands  here;  and 
that,  not  being  British  subjects,  they  cannot  claim  under 
the  treaty  between  this  country  and  Great  Britain;  and, 
that  there  is  no  error  in  the  said  judgment  Therefore,  it 
is  considered  that  the  same  be  affirmed,  &c. 
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18341  DODMN^   &C.   V.   SlMPSOK^   &C« 

An  «rie«aUr  v1m>  mIU  or  pledget  the  MMte  of  hk  tettitor^s  eitale,  fir 
ute,  when  he  it  not  ia  advanee  to  the  ettate,  eommilt  a  fraud  i  and  the  par* 
ehaser  or  mortgagee,  with  notJoe  of  such  improper  oonduet,  at  the  time  of 
the  parehate,  wHI  be  decreed  to  make  rettitution. 

Bat,  if  the  pnrehaaar  or  mortgagee  hat  not  notiee  of  the  fraud  at  the  time  of 
the  parchat^  &€.,  be  will  be  proceeted  aa  porohaaer  without  netiee. 

John  •/2,  Pride  died,  leaving  a  will,  by  which  he  ap- 
pointed John  Sitnpson  his  executor,  and  Elizabeth  B. 
Simpson,  wife  of  the  said  «/aAn,  his  residuary  legatee. 
John  Simpson  administered  on  the  estate,  and  Daniel 
Dodson  and  Michael  Wells,  became  the  sureties  in  his 
executorial  bond.  Simpson  beeoming  much  involved  in 
his  circumstances,  conveyed  two  of  the  slaves  of  his  testa- 
tor's estate,  in  trust  to  secure  a  debt  of  his  own,  due  to 
•^.  ^  R.  M,  Ctmningham,  Shortly  afterwards,  Simp* 
son  absconded  from  Petersburg,  where  he  resided,  and  the 
said  property  was  taken  possession  of  by  Moore,  the 
trustee. 

Dodson  and  WeUs,  the  sureties  of  Simpson,  in  his  ex- 
ecutor's bond,  filed  a  bill  in  the  Chancery  Court  of  Rich- 
mond, stating  the  foregoing  facts,  making  Simpson  and 
Ids  wife,  Mary  Covington,  a  legatee  in  the  will,  Wiltiam 
Moore,  the  trustee,  ^.  fy  B.  M.  Cunningham,  defen- 
dants. The  bill  alledges,  that  John  •d,  Priiie  died  consi- 
derably indebted:  that  but  few  of  his  debts  have  been  paid: 
that  the  estate  has  been  greatly  wasted,  and  applied  to  the 
payment  of  the  private  debts  of  Simpson:  that,  he  is  in- 
volved to  an  amount  greater  than  his  own  property,  and 
that  of  his  testator,  could  pay:  that  the  complainants  are 
informed,  that  it  is  the  intention  of  Moore  to  sell  the  said 
property  within  a  very  few  days:  that  they,  as  the  sureties 
of  Simpson,  as  executor  of  Pride,  will  undoubtedly  be 
called  on  to  pay  all  the  debts  due  by  the  said  Pride  at  his 
death,  and  now  unpaid:    that,  although  Elizabeth  J5. 
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Simpson  is  the  residuary  legatee  of  the  said  John  «^.     1824. 
Pride,  she  cannot  claim  the  property  aforesaid,  until  the  ^]^Jl![J^* 
debts  and  legacies  are  paid;  and  John  Simpson  could  noiDodtoo^o, 
legally  convey  it  in  trust  to  pay  his  own  debts,  tiU  he  had  simpimi, 
paid  the  debts  and  legacies  of  his  testator:  that,  it  is  their      ^- 
intention  to  apply  to  the  next  County  Court  of  Chester- 
field, to  rule  the  said  Simpson  to  give  counter-security  for 
his  executorship;  but,  if  the  sale  of  the  said  slaves  should 
not  be  prevented,  the  complainants  believe  that  such  appli- 
cation would  be  fruitless,  as,  before  that  Court,  the  remain- 
ing assets  of  the  estate  will  be  wasted:  that,  besides  the 
claims  of  the  Cunninghams,  several  attachments  have 
been  served  on  the  property  conveyed  by  the  deed  of 
trust,  for  the  private  debts  of  Simpson,  under  the  law  re- 
lating to  absconding  debtors.     They,  therefore,  pray  for 
an  injunction  to  prevent  the  defendants  from  proceeding  to 
sell,  convey  away,  or  otherwise  dispose  of,  the  two  slaves 
aforesaid,  belonging  to  the  estate  of  John  t^.  Pride,  de- 
ceased, until  further  order;  and  that  John  Simpson  may 
be  compelled  to  settle  his  accounts  as  executor. 

The  Chancellor  denied  the  motion  for  an  injunction;  but 
it  was  afterwards  awarded  by  a  Judge  of  this  Court 

The  answer  of  •/^.  4*  -R-  ^'  Cunningham,  states,  that 
John  Simpson  became  indebted  to  them  for  merchandize, 
and  gave  his  negotiable  note,  for  the  same:  that,  Simpson  • 
being  unable  to  pay  when  it  felLdue,  executed  the  deed  of 
trust  mentioned  in  the  bill:  that,  when  the  time  had  nearly 
expired,  within  which  the  money  was  to  have  been  paid,  the 
defendants,  with  the  consent  of  Simpson,  assigned  their 
interest  in  the  property  included  in  the  deed  of  trust,  to 
LesKe  and  M^Indoe,  they  having  become  responsible  to 
the  defendants,  for  the  debt  due  from  the  said  Simpson: 
that,  the  first  intelligence  they  received  that  there  was  any 
doubt  respecting  the  two  negroes  included  in  the  deed,  was 
from  the  bill  of  the  complainants:  that  they  are  advised, 
that  Simpson  had  a  legal  authority  to  dispose  of  these  ne- 
groes in  the  manner  he  has  done,  to  sell  them  to  any  person 
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1824.    he  pleasesy  and  to-apply  the  money  as  he  may  think  pro- 
February,  p^,..  ^^  legatees  OF  distributees  having  their  recourse  to 
DodBODjIie.  the  executorial  bond:  that,  if  the  sureties  can  prevent  the 
SimTCon    ®^^utor  from  selling  these  negroes^  the  executor  will  be 
^      shackled^  in  such  a  manner  as  not  to  be  able  to  administer 
the  assets:  that,^  Elizabeth  B.  Simpson  was  in  fact  a  spe- 
cific legatee,  and  her  husband,  the  executor,  had  the  sahie 
right  to  assent  to  the  legacy  that  he  would  have  in  any 
other  case;  in  which  case,  the  property  became  liable  for 
his  debts;  and  his  sureties  must  stand  in  the  same  situation, 
(and  no  better,)  as  other  sureties. 

Moore  answered,  denying  all  personal  knowledge  of  the 
transaction. 

The  complainants  filed  an  amended  bill,  stating,  that  the 
complainant  Daniel  Dodson  had  since  obtained  adminis- 
tration de  bonis  non,  with  the  will  annexed,  on.  the  estate 
of  the  said  John  A.  Pridey  in  consequence  of  Simpson 
having  failed  to  give  counter-security:  that  the  complain- 
ant Daniel  immediately  took  the  slaves  into  his  possession; 
but,  he  is  fearful,  without  the  aid  of  the  Court,  the  said 
slaves  will  be  sold  under  the  deed  of  trust  and  he  be  harrassed 
5vith  a  suit  for  the  recovery  of  them:  that  there  is  a  mate- 
rial difierence  between  the  actual  sale  of  a  slave  of  his 
testator  by  an  executor,  to  an  ignorant  and  innocent  pur- 
chaser where  the  money  is  actually  paid,  and  the  mere 
pledge  of  such  slaves,  by  an  executor,  on  a  conveyance  in 
trust,  to  secure  the  payment  of  his  own  private  debts, 
previously  contracted^  They  pray,  that  Leslie  and  M^In- 
doe  may  be  made  defendants;  and  that  all  the  defendants 
may  be  injoined  from  proceeding  to  sell  the  slaves  afore- 
said, until  the  debts  of  the  said  John  Ji.  Pride  shall  be 
paid  oflf;  unless  they  will,  in  the  first  place,  enter  into 
bond  and  security  to  indemnify  the  complainants  against 
such  debts;  and  that  they  may  be  restrained  from  com- 
mencing suit  against  the  complainant  Daniel  for  the  said 
slaves,  until  the  debts  aforesaid  shall  be  discharged. 
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The  Court  of  Chancery^  on  motion^  dissolved  the  in-    1824. 
junction,  and  an  appeal  was  allowed  by  this  Court  {]^j!3-^ 

DodsoOytM. 
Spooner^  for  the  appellant,  contended,  that  it  was  not  simpioii, 
competent  to  Simpson  to  pledge  his  testator's  estate,  to       **•• 
the  injury  of  sureties  or  creditors.     The  authorities  are  de- 
cisive,  that  an  executor  cannot  bequeath  the  assets  of  his 
testator.     1 1  Finery  p.  4S 1 ;  Plowden^  525.     The  modem 
cases  are  still  more  favorable  to  creditors.     The  case  of 
Farr  v.  Newman^  4  Term.-  Rep.  621,  proves,  that  assets, 
although  a  considerable  time  in  the  possession  of  an  execu- 
tor, cannot  be  taken  in  execution  for  his  private  debts.    In 
5  Veaey^  p.  211,  212,  it  is  decided,  that  a  power  to  sell 
does  not  include  a  power  to  pledgey  even  as  to  chattels 
which  cannot  be  traced.     He  also  relied  on  the  cases  of 
Hilly,  Simpson  J  7  Ves.  p.  152,  and  M^Leod  v.  Drum-  ' 
mondj  14  Ves.  p.  352.    An  executor  is  like  vl  factor.    He 
may  selly  but  G2itinot pledge  the  estate  of  his  principal.     1 
Livermorey  p.  129,  130;  5  Ves.  211,  212;  Robertson  v. 
Ewelly  3  Munf.  7. 

No  Counsel,  for  the  appellees. 

February  12.     The  Judges  delivered  their  opinions.* 

Judge  Gbeen. 

A  factor  cannot  pledge  or  deliver  the  property  of  his 
principal  for  the  satisfaction  of  his  o^n  debt,  since  the  le- 
gal title  to  the  property  is  in  the  principal,  and  not  in  the 
factor,  the  latter  having  a  special  authority  to  sell  the  pro- 
perty for  the  use  of  his  principal  only.  The  case  of  an  ex- 
ecutor differs  from  this.  The  legal  title  is  in  him,  and  his 
disposition  of  the  property,  for  any  purpose,  passes  the  le- 
gal title  effectually.    Yet  the  executor  holds  the  legal  title 

*  Jadge  fiaooKs,  abient 
Vol,  n.  38 
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1824.    in  t^s^  ^^^  creditors  and  legatees^  whether  specific^  pccu- 
February*  niary  OF  residuary.     As  to  them,  he  is  guilty  of  a  breach 
^i^^^^e.  of  trust,  when  he  disposes  of  the  testator's  property  in 
«.  '"'       any  way,  for  his  own  use.     And,  as  in  all  other  cases, 
Ac.   '  where  a  trustee  has  parted  with  the  legal  title,  in  breach  of 
his  trust,  the  cestui  que  trusts  may  pursue  the  property 
into  the  hands  of  a  purchaser,  with  notice  of  the  trust  and 
of  the  breach  of  trust;  so  they  may,  in  the  case  of  an  im- 
proper sale,  or  other  improper  disposition  of  the  testator's 
assets,  when  the  purchaser  has  notice  of  the  existence  and 
violation  of  the  trust.     For,  in  that  case,  the  purchaser  is 
guilty  of  a  fraud,  and  on  that  account  is  held  to  be  himself 
a  trustee.     But,  in  such  case,  as  in  all  other  cases,  a  pur- 
chaser of  the  legal  title,  without  notice  of  the  trust  and 
of  the  breach  of  trust,  being  guilty  of  no  fraud,  nor  of  such 
gross  negligence  as  amounts  to  evidence  of  fraud,  may 
protect  himself  by  the  plea  of  purchase  without  notice; 
and  a  mortgagee  for  a  precedent  debt,  is  a  purchaser  to  all 
intents  and  purposes.     Accordingly,  all  the  cases  on  this 
subject,  have  turned  upon  the  enquiry,  whether  the  pur- 
chaser had  notice  of  the  trust  and  of  its  breach.     If  he  had 
notice  of  the  existence  of  the  trust,  it  did  not  follow,  that 
the  disposition  of  the  property  was,  of  course,  a  breach  of 
the  trust;  for,  it  is  a  part  of  the  trust  that  the  executor  shall 
sell  or  raise  money  upon  the  property,  for  the  use  of  the 
testator's  estate;  and  even  in  the  case  of  a  disposition  of 
the  property,  manifestly  known  by  the  purchaser  to  be  for 
the  executor's  own  use^  and  not  for  the  use  of  the  estate, 
it  does  not  follow  that  the  purchaser  is  chargeable  with 
notice  of  the  breach  of  trust     That  must  depend  upon  the 
whole  circumstances  of  the  case:     As,  if  the  executor  had 
settled  his  accounts,  and  appeared  to  be  a  creditor,  when 
in  fact  he  was  a  debtor;  or,  if  the  executor  was  himself  a 
legatee  of  the  property  disposed  of,  and  the  purchaser  had 
no  reason  to  believe  that  his  legacy  was  necessary  for  the 
payment  of  debts.     In  such  cases,  the  purchaser  might 
justly  suppose,  that  the  executor  was  disposing  of  the  pro- 
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perty  fairly  and  bona  fide j  and  the  purchaser  could  not  be    1824. 
charged  with  fraud.     The  fact,  that  the  property  is  pledg-  ^'^^"'^ry. 
ed  or  delivered  by  the  executor  for  the  satisfaction  of  his  Dodson.au. 
own  precedent  debt,  is  only  important,  as  it  proves  that   giroSio- 
the  purchaser  knew  that  the  executor  was  applying  the    .  **•• 
property  to  his  own  use;  and  if,  from  other  circumstan- 
ces, it  appears  that  he  knew  also,  that  he  was  so  applying 
it  improperly,  and  in  breach  of  his  trust,  then  the  purcha- 
ser is  chargeable  with  fraud.     As,  if  the  executor  should 
give'  a  specific  legacy,  bequeathed  to  another,  in  satisfac- 
tion  of  his  own  debt,  it  would  necessarily  follow,  that  he 
was  violating  his  duty,  unless  the  estate  was  indebted  to 
him.     For,  such  legacy  could  not  properly  be  disposed  of 
for  any  other  purpose  but  for  paying  the  testator's  debts; 
and  prima  faciey  the  disposition  of  it  in  satisfaction  of  his 
own  debt,  has  no  tendency  to  satisfy  the  testator's  debts. 

I  think  the  administrator  de  bonis  non  has  an  equity, 
which  may  be  asserted  in  a  Court  of  Chancery. 

To  apply  these  principles,  which  are  elaborately  discuss- 
ed in  14  Ves,  355,  and  17  Ves.  153,  to  the  case  .at  bar. 
It  is  not  alledged,  and  does  not  appear,  that  the  appellees, 
%d.  fy  R.  M.  Cunningham  J  knew  that  the  slaves  in  ques- 
tion were  assets  of  the  estate  of  Pride.  The  answer  is, 
however,  somewhat  evasive  on  that  point  But,  if  they 
did  know  that  fact,  they  knew,  at  the  same  time,  that  the 
wife  of  the  executor  was  the  residuary  legatee  of  the  whole 
estate;  and,  it  does  not  appear,  that  they  knew,  or  had  any 
reason  to  believe,  that  any  ^debts  were  due  from  the  testa- 
tor's estate,  or  that  the  negroes  in  question  were  necessary 
for  the  payment  of  debts  and  legacies.  And,  in  the  ab- 
sence of  such  facts,  they  might  have  taken  a  lieny  bona 
fide^  upon  the  property,  as  the  property  of  Simpson^  their 
debtor.  As  to  the  charge  in  the  amended  bill,  that  Simp^ 
son  never  had  any  possession  of  the  property,  but  as  exe- 
cutor, it  is  completely  repelled  by  the  execution  of  the 
deed,  by  Simpson^  convejring  the  property  as  his.  It  is 
true;  that  an  executor,  who  is  also  a  legatee,  taking  posses- 
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1824.    sion  of  the  testator's  property ^  is  considered  as  taking  pos« 
Fetntiary.  g^ssioD  as  executor;  for,  he  cannot,  in  the  first  instance, 
Do(iaon,&e.take  it  rightfully,  in  any  other  character;  and  he  shall  be 
^^'       presumed  to  have  possessed  himself  rightfully,  and  not 
*w-      wrongfully.     And,  being  originally  so  possessed,  as  exe- 
cutor, such  possession  shall  be  presumed  to  continue  in  the 
character  in  which  it  was  acquired,  until  he  does  some  act, 
shewing  unequivocally,  that  he  elects  to  hold  the  property 
in  his  character  as  legatee.     No  act  can  be  more  decisive 
to  shew  such  election,  than  a  conveyance  of  the  property 
as  his  own,  for  securing  the  payment  of  his  own  debt  An 
answer,  therefore,  to  this  charge,  was  wholly  unnecessary. 
The  circumstance  that  the  legal  title  is  in  the  trustee,  can 
make  no  difierence  in  this  case.     The  decree  is  right,  and 
should  be  affirmed. 

This  decision  will  not  preclude  the  appellants  from  ask- 
ing a  reinstatement  of  the  injunction,  or  from  pursuing  the 
fund,  if  they  shall  hereafter  establish  the  chai^  of  a  frau- 
dulent disposition  of  the  assets  by  the  executor,  and  the 
participation  in  such  fraud  by  the  purchasers. 

Judge  COALTEB. 

I  have  no  doubt,  that  a  sale  by  an  executor,  for  Uie  pur* 
pose  of  paying  his  own  debt,  and  a  fortiarij  a  de^  of 
trust  made  by  him,  to  secure  the  payment  of  his  own  pro- 
per debt,  when  he  is  not  in  advance  to  the  estate,  so  as  to 
make  such  sale  or  incumbrance  proper,  Is  a  fraudulent 
waste  of  the  assets;  and  that,  if  the  person  purchasing,  or 
In  whose  favor  such  trust  is  created,  has  a  knowledge  of, 
and  consequently  participates  in,  such  fraud,  the  transac- 
tion may  be  set  aside,  either  in  favor  of  creditors,  legatees, 
or  an  administrator  de  bonis  non,  with  the  will  annexed; 
and,  if  these  do  not  interfere,  because  the  executor  has 
given  security,  and  they  are  satisfied  to  rest  on  that  securi- 
ty, such  sureties,  it  appears  to  me  at  present,  have  a  right  to 
call  for  a  settlement  of  the  estate,  and  to  have  these  assets, 


Court  of  Apptah  of  Virginia.  801 

thus  fraudulently  eloigned,  so  secured  as  that  damage  shall    1824. 
not  arise  to  them,  from  such  fraudulent  combination;  but,  ^<^*''««ry« 
if  I  am  wrong  as  to  the  rights  of  the  sureties  in  this  case?  D8ckon,&«, 
the  administrator  dt  bonis  non  is  before  the  Court  in  the  simuioiH 
amended  bill.     The  executor  has  not  answered;  but,  it  is       *«• 
alledged,  has  absconded,  and  left  the  country;  so  that  the 
fraud,  as  to  him,  is  undenied,  and  probably  undeniable. 

Can  this  fraud  be  brought  home  to  the  appellees  ?  Their 
answer,  as  to  their  knowledge  that  the  slaves  ia  question 
were  of  the  goods  of  the  testator,  appears  to  me  to  be  eva- 
sive;  which  may  perhaps  arise  from  that  not  being  expli- 
citly charged  in  the  bill;  and  they  seem  to  rely  very  much 
on  the  fact  stated  in  the  bill,  that  the  wife  of  the  executor 
was  residuary  legatee. 

•  If  the  appellees  in  this  case  knew  that  the  slaves  were 
part  of  the  assets,  what  are  the  circmnstances  ?  The  deed 
of  trust  is  taken  within  about  eight  months  after  the  quali- 
fication of  the^xecutor,  who  seems  to  have  been  a  saddler, 
or  shop-keeper  of  some  kind  in  Petersburg;  and,  it  is  to 
secure  •^,  ^  JR.  M,  Cunningham^  the  appellees,  probably 
merchants  of  the  same  town,  the  sum  of  1^2,545  56y  due 
by  negotiable  note,  endorsed  by  Francis  Y.  Yancey j  and 
payable  in  sixty  days  after  the  date  of  the  note  and  deed. 
It  conveys  all  the  articles  of  saddlery  and  merchandize  in 
the  shop,  all  his  household  and  kitchen  furniture,  and  seve- 
ral slaves;  amongst  others,  those  in  controversy.  It  was 
stipulated,  that  when  the  note  fell  due,  if  it  was  not  paid, 
the  appellees,  having  given  Jen  days  notice  before  the  time 
of  payment,  by  a  writing,  to  the  debtor,  left  at  his  shop, 
if  the  note  should  not  be  punctually  paid,  the  trustee  should 
sell,  &c.  All  this  convinces  me,  that  Simpson^  the  exe- 
cutor, was  in  desperate  circumstances;  and  that  the  appel- 
lees knew  it  at  the  time  this  deed  of  trust  was  taken.  They 
did  not,  at  that  date,  advance  g  2,545  5^\  relying  on  the 
note  and  security  then  taken,  and  believing  their  debtor  a 
man  in  good  circumstances.  It  was  an  old  debt,  for  which 
a  new  note  and  deed  of  trust,  authorising  unexampled  pro- 
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1824.    ceedings,  were  taken.     They  could  not  have  presamed 
February,  that  a  man  so  pressed  had  paid  monies  in  advance  to  the 
Dodsoa  ka  estate,  which  would  justify  a  conversion  of  the  assets  to 
g.  '^'       his  own  use.     They  were  at  least  bound  to  enquire,  and 
^*      must  have  winked  hard  not  to  see,  that  a  palpable  fraud 
was  committing.     This  is  a  very  different  thing  from  a 
man's  purchasing  out  and  out,  from  an  executor,  who  is 
committing  a  fraud.     He  has  no  inducement  to  pay  his 
money,  vid  take  the  risque  of  such  fraud,  and  has  no  inte- 
rest in  shutting  his  eyes. 

Whilst,  therefore,  I  think  the  evidence,  as  to  the  know- 
ledge of  the  appellees,  that  the  slaves  in  question  were  part 
of  the  assets  belonging  to  the  estate,  is  not  sufficient  to  jus- 
tify a  decree  against  them  on  a  final  hearing,  (though  from 
their  residing  in  the  same  town,  and  the  circumstance 
that  the  executor  was  much  in  debt,  and  that  to  them- 
selves, they  probably  had  a  knowledge  of  his  property,) 
yet  I  do  not  think  the  answer  such  a  denial  on  this  subject, 
as  to  justify  a  dissolution  of  the  injunction  on  the  merits. 
I  think  it  might  well  have  been  dissolved  and  a  sale  direct- 
ed, on  the  appellees  giving  security  to  abide  by  the  final 
decree,  or  directing  the  money  to  be  paid  into  Court,  sub- 
ject to  its  final  order.  These  provisions  not  being  made, 
but  the  dissolution  being,  as  I  presume,  on  the  merits,  I 
think  the  decree  is  erroneous,  and  must  be  reversed,  and 
the  injunction  dissolved  on  the  terms  aforesaid,  and  the 
cause  remanded  to  be  finally  proceeded  in. 

Judge  Cabell. 

There  is  no  difference  of  opinion  as  to  the  principles  ap- 
plicable to  this  case.  We  all  agree,  that  if  an  executor 
commits  a  fVaud  by  improperly  selling  or  pledging  the  as- 
sets of  the  estate,  and  the  purchaser  or  mortgagee  is  a  par- 
ticipator in  that  fraud,  the  sale  or  mortgage  should  be  set 
aside  as  fraudulent.  I  agree  with  the  Judge  who  first  de- 
livered his  opinion,  that  no  such  evidence  of  participation 
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appears  against  tjie  appellees,  who  claim  under  the  deed  of    1824. 
trust  contained  in  the  record.     The  transaction,  as  to  them,  f^J^T*!^* 
may  have  been  perfectly  fair,  and  there  is  no  evidence  inDgd8on,8co. 
the  record  to  shew  it  otherwise.  Simpson 

I  concur,  therefore,  in  the  opinion  to  affirm  the  decree.       &«• 
This,  however,  will  not  preclude  the  appellant  from  ob- 
taining redress  by  exhibiting  and  establishing  a  new  case. 

Decree  affirmed. 


Jones's  Administrator  v.  Hook's  Administrator.     \^24. 

February. 

In  an  action  brought  in  Virginia,  on  a  judgment  obtained  in  North  CaroHna, 
the  act  of  limitations  of  N.  Carolina  cannot  he  pleaded  in  bar ;  but,  the  law 
of  the  firmer  most  prevail ;  the  act  of  limitations  affecting  the  remedy,  and 
not  the  right. 

Nor,  CM  it  teems,  docs  the  act  of  limitations  of  Virginia  applj  to  such  a  case. 

On  the  11th  day  of  September,  1811,  the  administrator 
of  ^gnes  Jones^  deceased,  brought  an  action  of  debt 
against  the  administrators  of  John  Hook^  deceased,  in  the 
Superior  Court  of  Law  for  Bedford  county,  on  a  judgment 
obtained  in  North  Carolina  for  206/.  5^.  8rf.  of  the  curren- 
cy of  North  Carolina,  equal  to  154/.  13*.  Id.  Virginia  cur- 
rency, including  costs.  The  North  Carolina  judgment 
was  obtained  in  the  County  Court  of  Warren  of  that  State, 
in  February,  1800,  a  copy  of  which,  duly  authenticated, 
was  produced  in  Court 

The  defendants  pleaded,  1.  Nil  debet,  on  which  issue 
was  joined;  2.  That  the  action  was  founded  on  a  judgment 
obtained  in  North  Carolina;  that,  by  a  law  of  that  State, 
actions  to  revive  judgments  obtained  in  the  Courts  of  the 
said  State,  must  be  sued  and  prosecuted  within  years 
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1824.    next  after  the  rendering  of  such  judgment;  and,  that  the 
^]^^J*J^'  plaintiff  did  not  prosecute  this  action  within  the  said  time, 
jonet't        The  plaintiff  replied  to  the  last  mentioned  plea,  that, 
^^^y    from  the  time  of  rendering  the  judgment  in  the  declaration 
^dmC'    nicntioned,  the  plaintiff's  intestate  was  out  of  the  Common- 
wealth of  Virginia  until  her  death,  to  wit:  in  the  State  of 
'North  Carolina;  and  that  since  her  death,  the  plaintiff,  her 
administrator,  has  been  out  of  the  Commoflwealth  of  Vir- 
ginia, to  wit:  in  the  State  of  North  Carolina,  from  the  day 
of  ,  until  the  bringing  of  this  action. 

The  defendants  rejoined,  that  neither  the  intestate  of  the 
plaintiff,  nor  the  plaintiff,  since  her  death,  have  been  in- 
habitants or  citizens  of  the  Commonwealth  of  Virginia, 
but  have  been  citizens  and  inhabitants  of  the  State  of 
North  Carolina  from  the  date  of  the  judgment  and  at  the 
time  thereof,  on  which  this  action  is  founded,  until  the 
commencement  of  this  action. 

To  this  rejoinder  the  plaintiff  demurred;  and  he  demur- 
red, also,  to  the  second  plea. 

The  following  agreement  of  facts,  was  entered  into  by 
the  parties,  .viz:  that  in  the  year  1796,  Agnes  Jonesy  the 
plaintiff's  intestate,  instituted  an  action  of  detinue  in  the 
State  of  North  Carolina,  against  John  Hooky  the  defen- 
dant's intestate,  who  was  then  within  the  jurisdiction  of 
the  State  of  North  Carolina,  but  an  inhabitant  of  Virginia, 
and  obtained  a  judgment  against  him  in  the  year  1800,  for 
the  sum  of  £2Q0y  Carolina  currency.  John  Hook,  in  the 
year  1796  or  1797,  returned  from  North  Carolina  to  Vir- 
ginia, where  he  then  lived,  and  continued  to  live,  until  his 
death,  without  having  satisfied  the  said  judgment,  and  died 
in  the  year  1808.  Agnes  Jones  remained  in  the  State  of 
North  Carolina  from  the  time  of  the  said  judgment  until 
4ier  death;  and  the  plaintiff,  her  administrator,  has  not  been 
within  the  limits  of  this  Commonwealth  until  the  year 
1810,  the  year  before  the  institution  of  this  suit  By  the 
law  of  North  Carolina,  actions  of  debt,  on  simple  contracts, 
must  be  brought  within  three  years  after  the  cause  of  ac- 
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lion  accrued.  Upon  this  statement  of  facts,  it  was  sub-  1824. 
mitted  to  the  Court,  whether  the  defendants  could  avail  ^^*''«*^- 
themselves  of  the  act  of  iiinitations  of  this  State,  or  of  the  Jones's 
aforesaid  act  of  North  Carolina,  to  bar  the  plaintiff's  claim.  **'™'*^* 
The  Court  gave  judgment  for  the  defendants,  and  the  ?^V* 
plaintiff  appealed  to  this  Court. 

Leighy  for  the  appellant 

The  question  is,  whether  the  appellee  could  avail  him- 
self of  an  act  of  limitations  of  North  Carolina,  in  bar  of  an 
action  brought  in  Virginia,  on  a  North  Carolina  judgment 
Even  if  this  question  should  be  decided  in  the  affirmative, 
the  acknowledgment  of  the  executors  that  the  debt  has 
never  been  paid,  would  take  the  case  out  of  the  statute. 

If  a  law  of  North  Carolina  can  be  pleaded  to  a  suit  in 
Virginia,  the  laws  of  that  State  must  have  force  here. 
But,  admitting  that  it  can  be  so  pleaded,  it  does  not  apply 
in  this  case;  because,  the  law  relied  upon  in  this  instance, 
is  one  relating  to  simple  contracts^  and  does  not  appjy  to 
judgmeiits.  If  it  be  said,  that  dLjudgment  of  North  Caro- 
lina is  only  a  simple  contract  in  J'»V^«nia,l  answer,  that 
the  law  in  question  speaks  only  of  simple  contracts  in 
North  Carolinay  and  the  subject  of  this  suit  was,  unques- 
tionably, in  North  Carolina,  k  Judgment, 

But,  this  question  must  be  decided  by  the  laws  of  Vir- 
ginia, and  not  of  North  Carolina.  The  act  of  limitations 
has  always  been  held  to  affect  the  remedy y  and  not  the 
right;  and,  therefore,  wherever,  an  action  is  brought,  it 
must  obey  the  law  of  the/orumy  and  not  of  the  place  of 
contract  These  principles  are  fully  supported  by  the  ca- 
ses of  Williams  V.  Jones,  13  East,  439;  2  Mass.  Reports, 
p.  84;  5  Johns.  Reports,  13^^  3  Johns.  Reports,  263, 
Ruggles  V.  Keeler. 

If  the  law  of  Virginia  is  to  give  the  rule,  and  not  that 
of  North  Carolina,  there  is  no  obstacle  to  the  recovery  of 
the  appellant,  because  no  part  of  the  act  of  limitations  of 

Vol.  n.  39 
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1824.  Virginia  applies  to  foreign  judgments.  But,  if  it  does 
February,  comprehend  such  a  case,  the  appellant  falls  within  the  ex- 
Jones's  ceptions  of  the  act,  as  neither  the  plaintiff  nor  his  intestate 
■^™'»'-  was  ever  in  Virginia  from  the  time  when  the  judgment 
Hook's     was  obtained,  until  the  year  1810. 

Johnson,  for  the  appellees,  said,  that  he  did  not  expect 
the  Court  to  affirm  the  judgment,  but  to  send  it  back  with 
instructions.  The  only  question  is,  whether  the  Court 
can  decide  the  cause,  on  the  case  agreed,  either  for  the 
plaintiff  or  the  defendant?  The  case  agreed  ought  to  set 
forth  such  facts  as  to  enable  the  Court  to  pronounce  a  judg- 
ment    Brewery.  Ojney  1  Call,  212. 

In  this  case,  three  things  are  necessary  to  be  ascertain- 
ed;  1.  That  a  Court  of  North  Carolina  can  proceed  expartei 
•  2.  That  the  Court  of  North  Carolina  is  a  Court  of  Record; 
3.  That,  according  to  the  laws  of  North  Carolina,  a  judg- 
ment is  a  record,  and  not  a  simple  contract. 

As  to  the  argument,  that  the  agreement  of  the  parties 
that  the  judgment  has  not  been  paid,  takes  this  case  out  of 
the  operation  of  the  act,  the  answer  is,  that  an  administra- 
tor cannot,  by  his  mere  declaration,  take  a  debt  of  his  in- 
testate out  of  the  operation  of  the  statute. 

The  case  agreed  states,  that  every  simple  contract  is 
barred  by  the  act  of  North  Carolina.  No  exceptions  are 
stated,  and,  therefore,  none  can  be  presumed  to  exist. 

The  territorial  rights  of  Virginia  are  not  infringed  by 
this  doctrine;  because,  it  proceeds  on  the  supposition,  that 
the  law  of  Virginia  permits  the  operation  of  the  act  of 
limitations  of  N.  Carolina  within  the  limits  of  the  former 
State;  and  Virginia  can  repeal  the  rule  whenever  she  thinks 
proper. 

The  question  is,  whether  this  limitation  of  North  Caro* 
lina  be  a  part  of  the  contract,  or  only  affects  the  remedy  ? 
There  is  nothing  in  the  case  agreed,  to  shew  that  the  law  in 
question  relates  only  to  the  remedy.  Upon  this  principle, 
it  is  to  be  presumed  that  parties,  in  making  their  contracts, 
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take  into  view  the  prospect  of  recovery,  and  the  terms  on    1824. 
which  it  can  be  had,  and  adapt  their  contracts  to  the  exisit-  P^^""^^* 
ing  state  of  the  law.     The  case  from  Massachusetts  is  no    jones'h 
authority,  and  proceeds  on  the  erroneous  supposition,  that     '*'"''*'• 
my  doctrine  would  interfere  with  the  jurisdiction  of  an    Hook^ 
independent  State;  whereas,  it  is  perfectly  clear,  that  the 
doctrine  does  not  suppose  any  inherent  authority  in  the 
foreign  law,  but  only  gives  it  effect  as  far  as  the  indepen- 
dent State  chooses  to  permit 

The  case  from  Eastj  is  in  my  favor;  because,  it  estab- 
lishes the  principle,  that  when  the  right  is  extinguished  by 
the  law  of  a  foreign  country,  it  is  lost  altogether.  In 
North  Carolinay  there  can  be  no  doubt  that  all  remedy 
was  lost  in  this  case,  if  the  law  bears  the  construction  that 
I  have  put  on  it;  and,  the  remedy  being  lost,  the  right  also 
was  gone,  if  the  maxim  be  true,  that  there  is  no  right 
without  a  remedy.  The  right,  therefore,  was  extipguish- 
ed  every  where. 

That  actions  on  foreign  judgments  are  classed  among 
simple  contracts,  is  proved  by  1  Chitty^s  PL  102,  98, 
and  Phill.  on  Evid.  254. 

The  case  agreed  furnishes  no  information,  whether  a 
judgment  in  North  Carolina  is  considered  as  a  simple 
contract,  or  not 

Jn  England,  the  judgment  of  a  Court,  not  a  Court  of  . 
Record,  is  on  the  footing  of  a  /orct^n  judgment     We 
cannot  say,  from  any  thing  in  this  record,  whether  the 
Court  which  rendered  this  judgment  was  a  Court  of 
Record. 

The  act  of  limitations  is  pleaded  in  har,  and  not  in 
abatement.  A  judgment  in  North  Carolina  would  have 
been  a  conclusive  bar  to  an  action  for  the  same  cause  in 
Virginia.  It  ijs  true,  that  a  new  assumpsit  will  take  a  case 
out  of  the  act  of  limitations.  But,  the  assumpsit  only  re- 
vives the  original  cause  of  action,  and  does  not  create  a 
new  one. 

IHme  is  always  an  important  part  of  a  contract. 


308 


Court  of  .Appeals  qf  Virginia. 


ftdm'r. 
Hook's 


1824.         Z^rd  Kaimes,  book  3,  ch.  8,  §  6,  p.  364,  says,  that  iq 
February.  Scotland,  length  of  time,  which  would  be  a  bar  in  Eiig- 

Joneti    l^^^9  may  be  used  as  ^presumption,  though  not  hy  plea. 
Apply  this  doctrine  to  the  present  case. 

The  judgment  of  a  Court,  not  of  recordy  is  a  simple 
contract.  The  case  agreed,  does  not  find  that  the  Court 
of  North  Carolina  was  a  Court  of  Record,  It  does  not 
appear  whetlier  this  judgment  was  rendered  on  the  appear- 
ance of  the  defendant  A  foreign  judgment  not  obtained 
on  the  personal  appearance  of  the  defendant,  is  of  no  au- 
thority whatever.  PhilL  on  Evid.  254,  ch.  3,  §  3;  Btich^ 
anan  v.  Ruckery  9  East,  192. 

But,  the  Constitution  of  the  United  States,  art  4,  §  1, 
has  a  decisive  influence  on  this  ca6e.  This  clause  relates 
to  the  effect  of  the  records  themselves,  and  not  merely  to 
the  mode  of  authenticating  them.  The  law  of  Congress, 
1  vol.  p,  115,  fully  confirms  this  construction,  and  explains 
this  article  of  the  Constitution;  and  the  decisions  of  the 

Supreme  Court  are  in  the  same  spirit      Mills  v. , 

7  Cranch,  481 ;  Hampton  v.  M^Connell,  3  Wheaton,  234. 


Leighy  in  reply. 


As  to  the  objection,  that  it  does  not  appear  that  this 
judgment  was  obtained  after  process  served  on  the  defen- 
dant, the  case  agreed  states,  that  John  Hook  was  within 
the  jurisdiction  of  the  Court  It  is  to  be  presumed,  that 
the  Court  of  North  Carolina  was  a  Court  of  Record,  un» 
less  the  contrary  appears.  It  is  the  defendant's  duty  to 
shew  that  he  is  within  the  act  of  limitations;  and  not  the 
plaintiff's  duty  to  shew  that  he  is  without  it  In  North 
Carolina,  this  was  a  judgment;  in  Virginia,  it  is  said  tD 
be  a  simple  contract;  therefore,  the  act  of  limitation? 
would  be  a  bar  in  Virginia,  while  it  would  not  in  North 
Carolina  ! 

All  writers  agree,  that  the  act  of  limitations  affects  thd 
remedy,  and  not  the  right.     The  power  of  reviving  a 
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contract  by  a  new  assumpsit,  proves  that  the  act  relates  1824. 

merely  to  the  remedy.     A  plea  of  the  act  of  limitations  is  ^^^^^^^ 

certainly  a  plea  in  bar;  but,  this  is  merely  because  it  des-  jonesU 

troys  the  ar/um,  *'*^.'**" 

As  to  the  Constitution  of  the  United  States,  and  the  de-  '*?**^^ 
cisions  of  the  Supreme  Court,  they  only  prove  that  no 
plea  shall  be  admitted  to  falsify  the  original  judgment 

February  14.     Judge  Gb££1?. 

The  appellant  brought  an  action  of  debt  against  the  ap- 
pellees, on  the  llthday  of  September,  1811,  upon  a  judg- 
ment recovered  by  the  intestate  of  the  appellant  against 
the  intestate  of  the  appellees,  in  the  County  Court  of  War- 
ren, in  North  Carolina,  in  February,  1800;  and  the  decla- 
ration makes  profert  of  the  record  of  that  judgment  Af- 
ter a  variety  of  pleading,  the  parties  agreed  a  case  to  this 
efiect:  that  such  a  judgment  was  rendered  as  is  set  out  in 
the  declaration,  which  was  never  satisfied,  either  by  Hook, 
or  his  administrators:  that  the  original  suit  was  brought  in 
North  Carolina,  in  1796,  when  Hook,  then  an  inhabitant 
of  Virginia,  was  in  North  Carolina:  that  Hook,  in  1796  or 
1797,  returned  to  Virginia,  and  continued  to  reside  in  Vir- 
ginia, until  the  time  of  his  death,  in  1808:  that  the  testa- 
tor of  the  appellant  remained  in  North  Cai*olina,  until  her 
death;  and  her  administrator  was  never  in  Virginia,  until 
1810:  that,  by  the  law  of  North  Carolina,  actions  of  debt 
on  simple  contracts  must  be  brought  within  three  years  af- 
ter the  cause  of  action  accrued;  and  they  agreed,  that  if 
the  defendants  could  avail  themselves  of  the  act  of  limita- 
tions of  Virginia,  or  of  the  aforesaid  act  of  North  Caroli<> 
na,  to  bar  the  plaintiff's  claim,  judgment  should  be  given 
for  the  defendants;  otherwise,  that  judgment  should  be 
given  ibr  the  plaintiff  for  $  400,  and  $  12  60.  Upon  this 
case,  the  Court  gave  judgment  for  the  defendants,  and  the 
plaintiff  appealed. 
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1824.         This  agreed  case  admits  the  validity  and  obligatory  et- 

February.  f^^^  ^f  ^^  North  Carolina  judgment,  unless  that  effect  be 

Jones's    obviated,  either  by  the  law  of  North  Carolina,  stated  in 

admV.    ^^  agreed  case,  or  by  the  statute  of  limitations  of  Vir- 

The  statute  of  Virginia  has  no  effect  upon  the  case;  for, 
even  if  it  came  within  any  of  the  provisions  of  our  statute, 
as  it  does  not,  it  falls  within  the  exceptions  of  the  statute. 

The  law  of  North  Carolina,  as  agreed  by  the  parties^  is 
strictly  an  act  of  limitations;  for,  it  is  a  limitation  of  the 
remedy,  and.  does  not  affect  the  right,  further  than  by  re- 
fusing a  remedy.  The  cases  cited  at  the  bar,  shew  that 
the  general  rule  is,  that  rights  as  to  personal  and  transitory 
things,  are  to  be  determined  by  the  laws  of  the  country 
where  the  right  accrued;  but,  that  remedies  are  to  be  go- 
verned by  the  laws  of  the  country  in  which  the  remedy  is 
sought  If,  therefore,  the  limitation  as  to  the  remedy 
found  in  the  law  of  North  Carolina  would  ha ve^  applied  to 
this  case,  if  the  remedy  had  been  pursued  in  that  State; 
yet,  it  does  not  apply  to  any  remedy  pursued  in  Virginia. 
It  is  probable,  that  even  in  North  Carolina,  the  act  limit- 
ing actions  of  debt  on  simple  contracts  to  three  years, 
could  not  apply  to  an  action  on  the  judgment  in  question. 
The  counsel  for  the  appellees,  in  the  Court  below,  suppo- 
sed that,  as  at  the  common  law,  an  action  on  a  foreign 
judgment  was  an  action  on  a  simple  contract,  that  the  sta- 
tute of  North  Carolina,  limiting  actions  of  debt  upon  sim- 
ple contracts,  properly  applied  to  this  case>  if  any  statute 
of  limitations  of  North  Car6lina  could  apply  to  the  case; 
overlooking  the  Constitution  and  laws  of  the  United  States, 
which  give  to  judgments  of  any  of  the  United  States,  the 
same  effect  in  all  the  other  States,  as  they  have  in  the  State 
where  they  are  rendered. 

The  judgment  is  to  be  reversed,  and  entered  for  the  ap* 
pellants,  according  to  the  agreement  of  the  parties. 
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Judge  Co  ALTER.  1824. 

Febrwxry^ 

I  have  not  considered  it  necessary  in  this  case;  and  not 
having  some  of  the  authorities  referred  to,  have  therefore 
made  up  no  opinion  on  the  question,  whether,  if  there  is 
any  statute  in  North  Carolina  by  which  this  action  could 
be  barred  there,  that  statute  would  operate  here;  and,  in- 
deed, as  it  is  admitted  by  the  case  agreed,  that  neither  the 
intestate  of  the  appellees,  nor  the  appellees  themselves  ever 
were  in  the  State  of  North  Carolina  after  the  rendition  of 
the  judgment  in  question,  so  as  to  be  amenable  to  process 
there,  it  is  not  to  be  presumed  .that  a  statute  so  unjust  can 
exist 

Our  statute  of  limitations,  I  think,  does  not  extend  to 
the  case;  and,  if  it  did,  the  facts  agreed  would  bring  it 
within  the  exceptions  in  that  statute. 

It  is  admitted  by  the  case  agreed,  that  the  judgment  in 
question  is  a  subsisting  judgment  unsatisfied,  and  of  course 
that  the  action  of  the  appellants  is  sustainable  thereon,  un- 
less the  statute  of  limitations  of  North  Carolina,  in  rela- . 
tion  to  simple  contracts,  or  our  statute  of  limitations,  is  a 
bar  to  the  action. 

In  regard  to  the  former,  it  is  alledged,  that  the  case 
agreed  is  imperfect,  because  it  is  not  stated  whether  the 
intestate  of  the  appellees  had  been  served  with  process  in 
North  Carolina,  or  whether  the  judgment  was  against  him 
as  an  absentee;  nor  is  it  stated,  whether  the  judgment  was 
in  a  Court  of  Record  or  not;  and,  if  in  a  Court -of  Record, 
still  that  the  judgment  has  no  greater  force  in  this  State, 
than  a  simple  contract 

According  to  my  view  of  the  case,  these  questions,  at 
most,  would  only  have  been  important  on  the  trial,  had 
the  defendants  wished  to  impeach  the  judgment;  but,  this 
matter  is  put  to  rest  by  the  case  agreed,  which  admits  the 
validity  of  the  judgment 

Admitting  every  thing  that  would  shew,  that  this  judg- 
ment had  no  more  validity  than  a  simple  contract,  and  the 
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1824.    foundation  of  it  subject  to  be  impeached,  it  does  not  follow 
February,  ^^X  a  judgment  of  any  kind  is  a  contract.     The  law  of 
Jones't    North  Carolina,  th«  substance  of  which  is  stated  in  the 
*^^'    case  agreed,  relates  to  contracts,  not  tojiidgments.    What 
Hook's    the  law  is  there,  in  relation  to  judgments,  has  not  been 
stated;  doubtless,   because  it  would  shew,  that  this  suit 
would  not  have  been  barred  by  it  in  that  State.     The  idea 
seems  to  have  been,  that,  supposing  it  to  have  no  nH>re  va- 
lidity here  than  a  simple  contract,  that  either  the  law  of 
that,  or  of  this  State,  in  relation  to  such  contracts,  would 
be  a  bar.     Our  law  does  not  apply,  as  before  stated;  and 
the  most  that  could  be  contended,  would  be,  that  this  ac- 
tion, if  prosecuted  in  North  Carolina,  would  be  barred 
there.     But,  no  such  law  is  shewn;  and,  therefore,  the 
question,  whether  such  law,  if  it  did  exist,  could  av^l  the 
party  here,  does  not  arise. 

The  judgment  must,  therefore,  be  reversed,  and  entered 
for  the  appellants. 

Judge  Cabell.  * 

The  case  agreed  admits  the  judgment  on  which  the  ac- 
tion is  brought,  and  admits,  moreover,  that  it  has  never 
been  satisfied.  The  only  question  between  the  parties  is, 
whether  the  action  is  barred  by  the  act  of  limitations  of 
North  Carolina  or  Virginia. 

I  consider  the  law  as  clearly  settled,  that  whatever  re- 
lates to  the  essence  of  the  contract,  is  to  be  governed  by 
the  law  of  the  place  where  the  contract  was  formed;  but, 
that  what  relates  to  the  remedy  for  enforcing  the  contract, 
is  to  be  governed  by  the  law  of  the  place  where  the  con- 
tract is  sought  to  be  enforced.  According  to  this  princi- 
ple, it  is  the  act  of  limitations  of  Virginia,  and  not  that  of 
North  Carolina,  to  which  we  must  look,  in  deciding  thi§ 
cause;  and,  if  the  case  comes  within  our  act,  it  is  also 
manifest  that  it  comes  within  the  exceptions  to  the  act 
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The  judgment  must,  therefore,  be  reversed,  and  entered    1824. 
for  the  appellant,  according  to  the  case  agreed.*  ^^H^H^ 

*  Judge  BbooxBi  abient. 

Hook's 
adm'r. 


MuNFORD  and  others  J?^"*' 

February, 

Overseers  of  the  Poor  of  Nottoway. 


The  Sheriff  WM  bound,  formerly,  to  eotleet  the  poor-xites,  if  appointed  by  the 
Oveneen  of  the  Poor,  bat  not  otherwise  $  and  the  soreties  to  his  oflSoial  bond 
were  responsible  for  them.    The  law,  as  it  now  stands,  makes  it  the  official 
--dnty  of  the  Sheriff  to  collect  the  poor-rates  in  all  cases. 

A  jodgokent  against  a  principal  in  a  bond,  is  not  conchuive  evidence  i^ainst  his  i 
sureties. 

Where  the  principal  and  sureties  are  sned  joinUy,  and  the  judgment  is  errone- 
OQS  as  (o  the  sureties,  it  must  be  reversed  as  to  all ;  althongh  the  judgment 
would  have  been  good  against  the  principal,  if  he  had  been  sued  alone. 

This  was  an  action  of  debt,  brought  in  the  Superior 
Court  of  Law  for  Nottoway  county,  in  the  name  of  the 
Governor  of  Virginia,  for  the  benefit  of  Roy  all  and  others. 
Overseers  of  the  Poor  for  the  said  county,  against  Mun- 
ford  and  others,  on  a  bond  given  by  the  said  Munfordj 
for  the  faithful  discharge  of  his  duties  as  Sheriff,  with  the 
other  defendants  as  his  sureties.  The  declaration  recites 
the  condition  of  the  said  bond,  in  the  following  words: 
^^  If,  therefore,  the  said  James  H.  Munford  shall  well  and 
truly  collect  aU  levies,  and  account  for  and  pay  the  same> 
in  such  manner  as  is  by  law  directed;  and  also,  all  fines^ 
forfeitures,  and  amercements,  accruing  or  becoming  due  to 
the  Commonwealth  in  the  said  county,  and  shall  duly  a«- 
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1824.    count  for  and  pay  the  same  to  the  Treasurer  of  this  Com- 
February.  monwealth  for  the  time  being,  for  the  use  of  the  Gommon- 
Monford,  wealth,  in  like  manner  as  is,  or  shall  be  directed  in  case  of 
^'      public  taxes,  and  shall,  in  all  other  things,  truly  and  faith- 
^^^etws  fully  execute  the  said  office  of  Sheriff,  during  his  continu- 
'-    ance  therein,  then  the  above  obligation  to  be  void;  other- 
wise, to  remain  in  full  force  and  virtue. "     The  breach  as- 
signed is,  that  after  the  execution  of  the  said  bond,  *'a 
judgment  was  recovered  in  the  County  Court  of  Notto- 
way, against  the  said  Munford,  who  had  been  duly  ap- 
pointed collector  of  the  poor-rates  for  said  county,  in  fa- 
vor of  the  said  Overseers  of  the  Poor,  for  the  sum  of  2 100 
73*  cents,  and  for  {$12  4  cents  costs,  which  sum  of  2 100 
73  cents,  was  the  amount  of  poor-rates  collected  by  the  said 
James  H,  Munford  for  the  year  1815,  and  which  he  had 
failed,  neglected  and  refused  to  pay  over  and  account  for, 
according  to  law,  to  the  said  Overseers;"  and,  that  the 
judgment  and  costs  have  never  been  paid. 

Some  of  the  defendants,  including  Munfordy  the  princi- 
pal obligor,  appeared  and  pleaded  ^^  conditions  perform- 
ed," and  the  plaintiffs  replied  generally.  By  consent  of 
parties,  leave  was  given  them  to  give  special  matters  in 
evidence. 

The  jury  found  a  special  verdict  to  this  effect:  that 
James  H,  Munford  was  duly  appointed  and  qualified  as 
Sheriff  of  the  county  of  Nottoway  for  the  year  1815;  that 
he  was  not  appointed  or  notified  of  his  appointment  as  col- 
lector of  the  poor-rates  in  the  said  county,  unless  the  judg- 
ment offered  in  evidence  by  the  plaintiff,  obtained  against 
him  by  the  Overseers  of  the  Poor  in  the  County  Court  of 
Nottoway  should  be  considered  as  conclusive  evidence  of 
his  appointment  of  collector  of  poor-rates.  If,  therefore, 
flie  law  be  for  the  plaintiffs,  they  find  for  tfie  plaintiffs  the 
debt  in  the  declaration  mentioned,  &c ;  otherwise,  they  find 
for  the  defendants. 

The  Court  gave  judgment  for  the  plaintiffs,  and  the  de- 
fendants obtained  a  supersedeas. 
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CHhner,  for  the  appellants.  1824. 

No  Counsel,  for  the  appellees.  MunfeX 

&•. 
February  18.     Judge  Grjben.  Ormeert 

ofPogrAo* 

I  think,  that  upon  a  just  construction  of  the  various  acts 
of  Assembly,  passed  from  time  to  time  before  that  of  Feb- 
ruary, 1821,  upon  the  subject,  the  Sheriff  was  bound  ex 
Ojfficio  as  Sheriff,  (if  appointed  by  the  Overseers  of  the  Poor 
to  do  so,  but  not  otherwise,)  to  collect  the  levies  for  the 
support  of  the  poor,  generally  called  poor-rates;  and  that 
it  was  not  necessary  that  he  should  execute  a  separate  bond 
with  security,  to  the  Overseers  of  the  Poor,  as  collector  of 
the  poor-rates;  but,  he  was  bound  by  his  ofEcial  bond,  to- 
gether with  his  sureties  thereto,  to  collect  and  account  for 
them,  i/  appointed  to  do  so  by  the  Overseers,  but  not 
otherwise.  It  is  unnecessary  to  go  at  large  into  an  exami- 
nation of  those  Acts  of  Assembly  in  this  case,  as  the  cause 
turns  on  another  point, ^m  which  the  appellants  are  entitled 
to  a  judgment  in  their  favor. 

The  jury  have  found,  that  Munford  was  not  appointed 
by  the  Overseers  of  the  Poor,  to  collect  the  poor-rates,  un- 
less a  judgment  recovered  by  the  Overseers  against  him, 
as  collector,  was  conclusive  evidence  of  that  fact;  that  is, 
unless  such  judgment  precluded  and  estopped  the  sureties 
from  giving  any  evidence  going  to  contradict  that  fact 

The  question,  how  far  sureties  are  bound  by  a  judgment, 
or  other  evidence  against  their  principal,  which  estops  or 
concludes  him,  has  never,  as  far  as  I  am  informed,  been 
settled  in  this  Court,  except  in  the  case  of  Baker  v.  PreS' 
ton,  and  his  sureties,  Gilm.  Rep.  p.  235,  decided  in  a 
Special  Court  In  that  case,  it  was  decided,  that  theTrea- 
sury  books  kept  by  Preston,  were  conclusive  evidence 
against  him,  and  estopped  him  from  giving  any  evidence 
to  contradict  them,  and  that  his  sureties  were  in  like  man- 
ner estopped  and  concluded.    The  Court  argued^  that  if  a 
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1824.  judgment  against  tHe  principal  would  conclude  his  sureties, 
February.  gQ  ought  the  evidence  on  which  such  judgment  is  rendered, 
Munford,  to  coucludc  tliem;  and  the  case  of  Braxton  v.  fFinsloWy 
*"•  1  Wash.  31,  and  Cheensides  v.  Bensony  a  Atk.  248,  were 
Owerwtxn  the  cascs,  and  the  only  cases  relied  upon,  to  shew  that  a 
*^  judgment  against  the  principal  was  conclusively  binding 
on  the  sureties.  No  such  point  was  decided  in  Braxton 
V.  JVinslow,  either  as  reported  in  1st  Washington^  or  in 
CalPs  manuscript  report  of  the  case;  and,  neither  the 
Court,  in  the  judgment  reported  in  fVashingtony  nor  any 
Judge,  (all  of  whom  gave  their  opinions  seriatim^  as  re- 
'  ported  in  CalVs  manuscript,)  intimated,  in  the  most  re- 
mote way,  that  a  judgment,  either  in  the  first  instance 
against  the  executor,  establishing  the  demand  against  the 
testator's  estate,  or  an  after-jodgment  against  the  executor, 
establishing  a  devastavit  by  him,  were,  to  any  purpose, 
conclusive  against  the  sureties.  They  only  decided,  that 
until  a  creditor  had  established  his  demand  and  a  deviasta- 
Tit  by  such  judgments,  he  was  not  entitled  to  sue  the  sure- 
ties of  the  executor,  upon  the  official  bond  of  the  execu^ 
tor.  So  far  as  the  Court  decided,  that  it  was  necessary  to 
establish  a  devastavit  against  the  executor  in  a  separate 
suit  against  him,  before  a  suit  could  be  maintained  against 
his  sureties,  the  decision  was  extra-judicial,  as  the  question 
did  not  arise  in  that  case;  yet,  it  was  considered  as  giving 
the  law  of  the  country,  until  it  was  corrected  by  a  Liegis- 
lative  act  The  Court,  however,  might  well  have  decided, 
that  an  original  judgment  against  the  executor,  so  far  as  it 
went  to  establish  a  demand  against  the  estate  of  the  testa- 
tor, could  not  be  controverted  by  the  sureties  of  the  execu- 
tor in  a  suit  upon  his  official  bond.  For,  the  condition  of 
that  bond  is,  that  the  executor  shall  administer  the  assets 
according  to  law.  A  judgment,  whether  rightful  or 
wrongful,  until  reversed,  bound  the  assets;  and,  accord- 
ing to  law,  the  executor  was  bound  to  apply  the  assets  in 
a  due  course  of  administration,  to  the  payment  of  such 
judgment^  and,  if  he  failed  to  do  so,  the  bond  v^ras  forfeit- 
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ed.     As  to  the  case  put  in  the  report  of  Braxton  v.  Wins-    1824. 

loWy  both  in  print  and  manuscript,  by  way  of  illustration,  ^-^^'^ry. 

(of  the  correctness  of  which  I  doubt,)  the  Court  did  not  Munfoni, 

intimate -that  a  judgment  against  C  would  be  conclusive  of      ^' 

the  amount  of  the  debt  ascainst  B,  S^"^" 

^  of  Poor,  See. 

The  case  of  Cheensidesy  8^c.  v.  Benson,  fyc. ,  as  report- 
ed in  the  first  edition  of  Atkynsy  is  almost  unintelligible; 
but,  even  from  that  report,  when  analized,  it  can  be  ascer- 
tained, that,  in  fact,  the  judgment  against  the  administra- 
trix did  not,  in  any  way,  operate  to  the  prejudice  of  her 
sureties;  nor,  was  it  used  against  them  to  any  purpose. 
For,  it  was  admitted  by  the  counsel  for  the  plaintiffs,  that 
a  true  inventory  had  not  been  returned;  and  that  fact  was 
established  by  the  judgment  against  the  sureties,  without 
resorting  to  the  judgment  against  the  administratrix;  and 
the  sureties  had  the  same  relief  precisely,  as  if  no  judg- 
ment had  been  rendered  against  the  administratrix  estab- 
lishing a  devastavit  The  observations  attributed  to  the 
Chancellor,  in  relation  to  the  effect  of  that  judgment,  if 
made,  were  not  followed  up  in  the  decree;  and,  it  appears 
from  a  copy  of  the  decree  from  the  Register,  (in  a  note  to 
the  report  of  the  case  in  the  last  edition  of  JitkynSj)  that 
the  report  was  erroneous;  for,  the  decree  was,  that  the  in- 
junction should  be  continued  until  an  account  was  taken  of 
the  administration  of  the  assets  by  the  administratrix, 
without  regard  to  the  judgment  against  her  (which  ascer- 
tained that  she  had  £22Q  in  her  hands,  unad ministered;) 
and  that,  upon  her  paying,  or  her  sureties  paying,  the  ba- 
lance of  the  assets  found  not  to  be  duly  administered  upon 
such  account,  and  all  costs,  the  injunction  should  be  perpe- 
tuated; or,  in  case  of  a  failure  to  pay  such  balance  and 
costs,  the  judgment  for  the  penalty  of  the  administration 
bond,  should  stand  as  a  security  only  for  such  balance,  and 
the  costs.  This  case  is  also  reported  in  Ridgeway;  and  a 
totally  different  representation  of  the  observations  of  the 
Chancellor  is  there  given,  from  what  they  are  represented 
to  be  in  Mkyns.     In  Ridgeway^  the  Chancellor  is  report- 


818  Court  cf  Appeals  of  Virginia. 

1824.    ed  to  have  said,  that  the  sureties  ought  not  to  be  bound  by 
Febmanf,  ^jj^  judgment  against  the  administratrix^  it  being  a  judg- 
Munford,  ^^^^  ^Y  default,  and  they  not  being  parties  to  the  suit. 
^^'      And  that  this  was  really  the  ground  upon  which  the  Court 
Oyersci^rs  proceeded,  appears  from  the  terms  of  the  decide,  copied 
from  the  record,  which  corresponds  with  the  declaration 
•  attributed  to  the  Chancellor,  in  Ridgeway^s  report  of  the 
case.     This  case  is  abridged,  to  a  different  purpose,  in  the 
6th  volume  of  the  supplement  to   Viner^s  Jibridgement, 
and  is  cited  in  1  Coxe^s  Casts j  p,  401;  where  it  is  said  to 
be  wrongly  reported  in  ^tkyns;  and  I  do  not  perceive 
that  the  case  has  been,  any  where  else,  explained,  com- 
mented on,  or  even  cited.     I  think,  therefore,  that  the 
question  is  still  open,  whether  a  judgment  against  the  prin- 
cipal is  conclusive  evidence  against  the  sureties,  or  not. 

The  general  rule  is,  that  verdicts  and  judgments  bind 
conclusivelt/y  parties  and  privies;  because,  privies  in  blood, 
in  estate,  and  in  law,  claim  under  the  person  against  whom 
the  judgment  is  rendered;  and  they,  claiming  his  rights, 
are,  of  course,  bound  as  he  is.  But,  as  to  all  others,  they 
are  not  conclusively  binding;  because,  it  is  unjust  to  bind 
a  party  by  any  proceeding,  in  which  he  had  no  opportu- 
nity of  making  a  defence,  of  offering  evidence,  of  cross- 
examining  witnesses,  or  of  appealing,  if  he  was  dissatis- 
fied with  the  judgment;  and  this  is  called  by  the  Court,  in 
Burke  V.  Cfranberry,  **a  golden  rule.''  Oilm.  JRip,  25. 
Sureties,  and  joint  contractors,  do  not  claim,  to  any  pur- 
pose, under  their  principal,  or  under  each  other.  There 
are  cases,  in  which  those  who  are  not  parties  to  the  suit, 
and  do  not  claim  under  either  of  the  parties,  may  be  bound 
by  the  judgment,  as  in  the  cases  of  contracts  of  indemni^ 
ty,  and  in  the  nature  of  contracts  of  indemnity,  and  in 
those  cases  in  which  a  person,  although  not  in  form  a  party 
to  the  suit,  is  bound  to  assist  in  the  prosecution  or  defence, 
and  either  does  so  in  fact,  or,  having  notice  of  the  pen- 
dency of  the  suit,  fails  to  do  so.  But,  these  cases  do  not 
come  within  the  principle  or  reason  of  the  general  rula 
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aforesaid;  and,  the  case  of  principal  and  surety,  so  far  as  1824. 
it  relates  to  the  effect,  upon  the  sureties,  of  a  judgment  ^^»*"«>ry- 
against  the  principal,  does  not  come  within  the  reason  of  Munford, 
this  latter  class  of  cases,  hut  within  the  general  rule.  In  ^^ 
10  Vin.  Abr.  464,  it  is  said:  <*  If  A.  and  B.  be  bound  in  Ovcrseeri 
a  reoogniEancexthat  Bi  shall  keep  the  peace,  and  in  a  sdrt 
f<ieui8  against  B.  it  is  found  that  he  broke,  the  peace,  in 
another  scire,  facias  against  A.  he  shall  not  be  estopped 
by  the  first  trial. '^  So,  if  A.  binds  himself  to  pay  for 
goods  sold  and  delivered  to  B. ,  the  admission  of  B.  as  to 
tlie  amount  of  the  goods  sold  and  delivered  to  him,  is  not 
even  admissible  evidence,  in  a  suit  against  A.  5  Esp. 
Cases,  26;  and  so,  I  presume,  if  A.  and  B.  were  to  cove« 
nant,  that  if  B.  should  pay  for  goods  furnished  to  him,  and 
if  he  did  not,  that  A.  woul^S  the  admissions  of  B.  as  to 
the  amount  of  the  goods  sold  to  him,  would  be  inadmissi- 
ble as  evidence  against  A. ;  and,  a  judgment  against  B. 
founded  on  his  admissions,  ought  tb  be  no  more  evidence 
against  A.  than  B's  admission  would  be.  The  decisions 
of  this  Court,  that  the  admissions  of  one  partner,  after  the 
dissolution  of  the  partnership,  are  no  evidence  against  the 
other  partners,  whether  the  partners  be  defendants,  as  in 
Shelton  v.  OocJfce,  Crawford  ^  Co.,  S  Munf.  191,  or 
plaintiffs,  as  in  Bootes  v.  Welford  fy  Co.^  4  Munf.  215, 
seem  to  me  to  have  a  strong  bearing  upon  the  question  in 
this  cause.  During  the  continuance  of  the  partnership, 
each  partner  may  bind  the  firm  by  parol,  as  any  man  may 
bind  himself;  and,  although  this  power  is  lost  by  a  disso- 
lution of  the  partnership,  3^t,  all  the  partners,  after  disso- 
lution, are  subject  to  joint  obligations  as  to  their  partner- 
ship transactions,  as  completely  as  principal  and  sureties, 
or  any  other  joint  contractors  are,  by  deed. 

By  the  rule  of  the  civil  law,  a  judgment  against  the 
prineipsJ,  whUsrt  in  force,  is  conclusive  against  his  sureties. 
But,  this  is  because  the  sureties  are  p^mitted  to  controvert 
the  judgment  against  the  principal,  even  if  it  be  a  judg- 
iftent  of  a  Court  of  final  resort  No  such  privilege  is 
giveti  to  sureties  by  our  law. 
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1824.        Nor  can  the  creditor  complain  of  the  burthen  of  proving 
February,  j^jg  ^g^  repeatedly,  in  different  suits,  against  the  principal 
Munfoni,  ^^^  ^^^  sureties;  for,  generally  he  can,  if  he  will,  convent 
^^'      them  all  in  one  suit,  and  so  avoid  that  inconvenience.      In 
OrerBeert  the  case  at  bar,  the  Overseers  of  the  Poor  might  have  pro- 
ceeded  against  the  Sheriff,  and  his  sureties,  jointly,  in  the 
first  instance.     In  those  cases  where,  from  any  cause,  a 
creditor  cannot  convene,  in  one  suit,  the  principal  and  sure- 
ties, it  is  better  that  he  shall  suffer  the  inconvenience  of 
proving  his  case  in  such  suit,  than  that  the  sureties  should 
be  conclusively  bound  by  a  proceeding,  in  which  they 
could  not  be  heard  in  their  defence. 

Upon  the  whole,  I  do  not  think  that  any  judgment 
against  Munford  only,  can  be  conclusive  evidence  against 
his  sureties,  as  to  the  fact  of  bis  being  appointed  to  collect 
the  poor-rates.  From  the  finding  of  the  jury,  I  should 
infer,  that  proof  was  given  by  the  sureties,  that,  in  fact, 
Munford  was  not  appointed  by  the  Overseers  of  the  Poor 
to  collect  the  poor-rates,  and  that  the  judgment  against 
him,  proceeded  upon  the  supposition,  that  he,  as  Sheriff, 
was  ex  officio  bound  to  collect  the  poor-rates,  without  such 
appointment.  Whether  this  were  so,  or  not,  is  immaterial 
to  the  question,  whether  the  sureties  were  bound  conclu- 
sively by  the  judgment  For,  such  paay  have  been  the 
fact;  and  the  possibility  of  such  a  state  of  things  demon- 
strates the  impropiety  of  holding  the  sureties  conclusively 
bound  by  a  judgment  against  the  principal,  which  they 
had  no  opportunity  to  resist  or  impeach.  In  this  case,  the 
principal  and  his  sureties  were  sued  and  pleaded,  jointly; 
and,  it  may  be  supposed,  .that,  as  the  former  judgment 
was  conclusive  evidence  against  Munford^  it  might,  upon 
the  issue  in  this  cause,  be  given  in  evidence  against  him; 
and,  as  it  bound  him,  so  it  must  bind  them,  or,  at  least, 
that  upon  such  evidence,  a  verdict  and  judgment  should 
be  given  against  him.  To  this,  it  is  to  be  observed,  that 
the  plaintiffs,  alledging  a  joint  responsibility,  must  prove 
the  case  which  they  alledge^  or  fail  in  their  action  in  toto: 
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that  the  sureties,  having  a  right  to  repel  this  evidence  by    1824. 
any  other  in  their  power,  and,  having  done  so  effectually,  ^^^^*'****^' 
thereby  negatived  the  allegation  of  a  joint  responsibility,  Munford^ 
and  so  destroyed  the  plaintiffs'  action,  as  to  Munford^  as   .  ^' 
well  as  themselves;  although,  if  Mux^fbrd  had  been  sued  Pi®"^!" 
aJone,  he  could  not  have  resisted  the  evidence  offered  by 
tihe  plaintiffs.     Munford  is  entitled  to  be  discharged  in 
this  action,  not  because  he  is  not  liable  to  the  plaintiffs' 
demand,  but  because  he  is  not  liable,  as  they  alledge, 
jointly  with  others.     It  is  not  intended  by  any  thing  said 
here,  to  decide  upon  the  propriety  of  giving  in  evidence 
against  the  sureties,  any  thing  which  may  be  given  in  evi-  ^ 

dence  against  the  principal.  That  might  depend  upon  cir- 
cumstances. But,  when  admissible,  it  must  be  taken  with 
thb  limitation;  that,  whether  such  evidence  be  conclusive 
against  the  principal,  or  not,  it  is  only  prima  facie  evi- 
dence against  them,  and  may  be  contra4icted,  repelled,  or 
avoided;  unless  it  be  conclusive  upon  them,  for  some  other 
reason,  than  that  it  is  conclusive  upon  him. 

The  judgment  should  be  reversecl^  and  final  judgment 
rendered  for  the  appellants. 

Judge  COALTXR. 

I  am  of  opinion,  after  a  careful  examination  of  all  the 
acts  of  Assembly  cyi  the  subject,  that  the  Sheriff  was  bound 
to  collect  the  poor-rates,  if  appointed  to  do  so  by  the  Over- 
seers of  the  Poor;  and,  that  his  sureties  in  the  bond  sued 
on  in  this  case,  would  be  responsible  for  such  collection.   . 

I  am  also  of  opinion,  that  although  by  the  law  as  it  now 
stands,  it  is  made  the  official  duty  of  the  Sheriff  to  coUeot 
those  rates,  and  his  sureties  are,  therefore,  responsible 
therefor;  yet,  at  the  time  'this  bond  was  given,  they  were 
not  so  responsible,  unless  he  was  appointed  coUeefor  by  the 
Overseers,  and  that,  consequently,  to  charge  them,  it 
must  appear  that  he  was  so  appointed. 

Vol.  n.  41 
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1824.        I  am  furdier  of  opinion,  that  as  well  on  general  pitnei* 

February,  pj^g^  ^  because  it  migjit  not  be  competent  for  Uie  Sheriff 

Munfonl,  if  in  fect  he  did  collect  the  poor-rates,  to  deny  his  appoint- 

^^'      ment,  the  judgment  against  him  for  those  rates  h  not  con- 

9!?'"*T*  elusive  as  to  his  sureties,  that  he  was  so  appointed. 

I  say  this  judgment  is  not  conclusive  on  general  princi- 
ples. Peake  on  Eviekncey  vol.  1,  p.  26,  says,  **a  judg- 
ment of  a  debt  is  conclusive  evidence  of  it  against  the  par- 
ties; but,  as  against  third  persons,  a  verdict,  in  a  civil  case, 
is  no  evidence  whatever;  for,  the  first  principles  of  natural 
justice  require  that  a  man  should  be  heard,  before  his  cause 
is  decided;  and,  if  he  were  bound  and  in  the  least  degree 
prejudiced  by  a  verdict,  when  he  had  no  opportunity  to 
cross-examine  the  witnesses,  it  would,  in  effect,  be  overturn- 
ing the  most  salutary  rule  of  jurisprudence.  *'  This  point 
too,  was,  as  I  consider,  decided  in  tiiis  Court  in  Bufordy. 
Bufordy  4  Munf.  243.  The  Court,  there,  did  not  over- 
rule the  objection  taken;  but,  admitting  its  correctness, 
did  not  think  that  the  opinion  of  the  Court  below  went  as 
far  as  was  contended  for. 

But,  if  a  Sheriff  acts  as  such  for  the  second  year,  without 
giving  a  new  bond,  or  taking  a  new  oath  of  office,  it  will 
not  lie  in  his  mouth,  nor,  as  I  suppose,  in  that  of  his  de- 
puty acting  under  him,  to  say  he  was  not  Sheriff,  although 
the  sureties  will  not  be  bound  for  his  acts  in  the  second 
year.  I  apprehend,  that  it  is  not  competent  for  the  She- 
riff or  deputy,  acting  as  such  defacto^  to  say  they  are  not 
such  dejure.     Lane  v.  Harrison^  6  Munf.  573. 

It  would  be  strange,  then,  in  this  case,  to  say,  that  though 
the  Sheriff  may  have  been  estopped  to  say  that  he  was  not 
collector,  his  sureties  should  be  concluded  by  that  judg- 
ment 

The  case,  then,  must  be  considered  not  only  as  one  in 

which  there  is  a  total  absence  of  such  proof,  except  what 

^^7^ prima  fade  inferred  from  the  judgment  afcu^esaid; 

«t>  in  which  it  was  proved  that  no  such  appointment  was 


C<mrt  of  appeals  of  Virginia.  823 

made,  and  consequently  the  judgment  must  be  reversed^     1824. 
and  entered  for  the  appellants.  ^I^JT!!^' 

Munfordy 

Judge  Cabell.  ^ 

OTerieers 
of  Poor^Sco* 
I  entirely  concur  in  the  opinions  of  the  other  Judges, 

md  also,  in  the  resolution  to  reverse  the  judgment,  and  to 

enter  final  judgment  for  the  appellants.  * 

*  Judge  BBoon^  aboent. 


NoRRis  V*  Grummby  and  others.  1824. 

February, 

If  a  SberiiT,  before  a  judgment  it  obtaiued,  makes  an  afrangement  with  the  de- 
fendant, by  which  he  (the  Sheriff)  undertakesy  for  a  valuable  eonaideration^ 
to  paj  the  debt  to  ttie  plaintiff,  when  the  judgment  is  rendered,  and  exeeu* 
tion  sued  out,  and  returns,  **  ready  to  render  ;*  he  will  be  eonsidered  as 
Uving"  leried  the  debt,*'  within  the  meaning  of  the  statute;  alid,if  he&tts 
to  pay  the  plaintiff,  the  sureties  in  his  official  bond  will  be  liable  for  his  de- 
fault, unless  the  plaintiff  was  privy  to  such  arrangement. 

An  indu%enoe  granted  by  a  creditor  to  the  principal  debtor,  will  not  discharge 
the  sureties  of  such  debtor,  unless  the  creditor  has  bound  htinself,  in  law  or 
equity,  not  to  pursue  his  remedy  agamst  the  principal,  for  any  length  of  time. 

Qtutre,  whether  this  equity  of  the  sureties  applies  at  all  to  the  case  of  a  Sheriff's 
bond,  or  other  official  bond  ? 

This  was  an  appeal  from  the  Chancery  Court  of  Win- 
chester. The  following  opinions  of  the  Judges  of  this 
Court,  will  present  a  complete  view  of  the  circlunstances 
of  the  case,  and  the  principles  involved  in  it 

Wickhatn^  for  the  appellants* 

Johnaon,  for  the  appellees. 
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1824.        February  19.     The  Judges  delivered  their  opinions. 

Norrit  >f«tlge  GrEEN. 

V. 

Cnimniej,  /.  -i  »^ 

fcc.  On  the  26th  day  of  April,  1819,  Browriy  who  resided 

in  Rockingham,  (and  probably  in  the  district  of  Ragan,  a 
deputy  Sheriff  of  that  county,)  bargained  with  the  latter  to 
assign  to  him  certain  bonds  at  a  discount,  and  to  give  him 
a  horse,  and  to  pay  him  j2l800  in  money;  in  consideration 
of  which,  Ragan  was  to  satisfy  an  execution  expected  to 
issue,  against  Brown,  and  his  sureties.  Bird  and  Deary j 
from  the  Superior  Court  of  Shenandoah,  upon  a  suit  then 
depending  against  them,  on  behalf  of  the  appellant  It 
was  also  agreed,  that  Ragan  should  have  all  the  time  for 
the  payment  of  the  debt,  which  could  be  procured  by 
Brown^s  giving  and  forfeiting  a  forthcoming  bond.  Broum 
accordingly,  on  the  same  day,  assigned  the  bonds,  deliver- 
ed the  horse,  and  paid  the  money  to  Ragan,  according  to 
their  agreement 

A  judgment  was  rendered  in  the  suit  of  Norris  v. 
Brown  et  a/.,  on  the  26th  of  May,  1819,  one  month  after 
this  transaction  between  Brown  and  Ragan;  upon  which, 
an  execution  issued,  which  came  to  the  hands  of  Ragan, 
a  forthcoming  bond  was  taken  and  returned  by  Hicks, 
(probably  a  sub-deputy  Sheriff  in  the  employment  of  Rch 
gan.)  This  bond  was  defective,  and  was  quashed  at  the 
instance  of  Norris.  On  the  2d  of  November,  1819,  a 
ca.  sa.  issued  upon  the  judgment,  directed  by  order  of  the 
plaintiff's  counsel,  to  the  Sheriff  of  Rockingham,  which 
Hoffman^  a  deputy  Sheriff  of  Shenandoah,  surreptitiously 
got  possession  of,  in  the  expectation  of  finding  Bfimm 
and  Bird,  who  resided  in  Rockin^am,  at  Bushong*s 
sale,  in  that  county,  which  was  to  take  place  in  a  few  days; 
and  to  enable  him  to  levy  the  execution  upon  all  the  defen- 
dants, he  prevailed  upon  Deary,  who  lived  in  Frederick, 
to  attend  at  Bushong^s  sale,  and  to  procure  a  prison-bounds 
bond  to  be  executed;  but,  not  finding  Brown  and  Bird, 
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or  either  of  them,  at  the  sale,  and  not  daring  to  levy  the    1824. 
execution  on  Deary  alone,  in  consequence  of  the  manner  'f^^»'«ory. 
in  which  he  had  procured  the  execution,  the  prison-bounds     j^orrii 
bond  was  never  delivered  to  him,  nor  did  he  arrest  Deary.  ^    ^• 
But,  not  to  be  wholly  disappointed  in  securing  the  profit       &o. 
which  he  expected  from  levying  the  execution,  he  induced 
Deary  to  believe  Uiat  he  had  rendered  him  an  essential 
service,  in  the  management  of  this  execqtion;  in  conside- 
ration whereof.  Deary  executed  to  him  his  bond  for  $  50, 
a  sum  nearly  equivalent  to  what  he  would  have  received, 
if  he  had  actually  levied  the  execution,  and  the  money  bad 
been  paid  to  the  plaintiff;  and,  upon  this  bend,  he  institu- 
ted a  suit  against  Deary, 

The  attorney  of  NorriSy  having  reclaimed  the  execution 
from  the  hands  of  Hoffmanj  sent  it  to  Ragctn  to  be  exe- 
cuted; who,  thereupon,  executed  himself  a  forthcoming 
bond,  which  has  also  the  names  of  Brown  and  Bird  to 
it  But,  bow  Brown^s  name  came  to  be  signed  to  this 
bond,  does  not  appear;  he  seems  to  have  been,  at  the  date 
of  this  bond,  in  Kentucky.  This  bond  was  presented  by 
JERckSy  (who,  as  aforesaid,  was  probably  a  sub-deputy  She- 
riff in  the  emplojnnent  of  Ragan^)  to  John  Ragan^  the 
brother  of  the  deputy  Sheriff,  who  also  executed  it  This 
bond  bears  date  the  »3d  of  November,  1819,  and  the  ap- 
pointed day  of  sale  was  the  dlst  of  December,  1819.  The 
execution  and  bond  were  returned  by  James  M.  Bushy 
another  deputy  Sheriff  of  Rockin^iam.  But,  whether  the 
execution  was  put  into  his  hands  before  or  after  the  return- 
day,  does  not  appear.  It  is  probable,  that  he  had  no  agen- 
cy in  levying  or  managing  the  execution,  further  than  to 
endorse  the  return,  at  the  request  of  Ragan;  and  that,  in 
Act,  the  execution  was  never  executed.  Upon  this  bond, 
execution  wto  awarded  on  the  2«d  day  of  May,  1820, 
BDd  issued  on  the  SOth  of  May,  1820,  and  sent  by  the 
plaintiff's  attorney  to  the  said  James  M.  Bush  to  be  levi- 
ed, with  directions  to  levy  on  the  property  of  the  RaganSy 
and  not  on  J^rown^s  for  the  present;  the  attorney  having, 
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1824.    about  that  time  for  the  first  timey  heard  it  intimated  that 
f)ebrtu2ry.  j^agan  had,  as  deputy  Sherifi^  giren  his  receipt  for  the 
amount  of  the  execution  to  Bratofiy  on  or  before  the  day 
appointed  for  the  sale  of  the  property  by  the  forthcomiiig 
bond.     This  execution  was  levied  according  tp  the  attor- 
ney's instructions.     Early  in  July,  the  attorney  ascertain- 
ed the  existence  of  the  receipt  firom  Bagan  to  Sroum. 
This  bears  date  December  31st,  1819,  but  obviously  was 
given  at  a  later  period;  for,  it  expressly  states,  that  the 
forthcoming  bond  was  not  present; — states  the  amoant  of 
the  debt  conjecturally  and  erroneously;  and  even  mistakes 
the  name  of  the  creditor.     The  attorney  having  received 
this  information,  and  read  the  receipt,  called  upon  Sagdn 
for  the  money,  who  said,  that  he  had  not  the  money — 
promised  to  pay  $  2,000  on  the  first  of  October-^-and  beg- 
ged indulgence;  which  the  ajttorney  refused  to  give,  and 
tojd  him  to  get  the  execution  from  CrousCy  (a  deputy  She- 
riff who  had  received  the  execution  from  Bu8?^)  and  by  a 
proper  return  thereof,  shew  a  disposition  to  do  what  he 
was  in  duty  bound  to  do.     The  attorney,  meeting  with 
CrousCf  and  not  knowing  that  the  execution  was  levied, 
authorised  him  to  deliver  the  execution  to  Bagan.     This 
is  the  statement  of  the  attorney;  but,  Croust  testifies,  that 
the  attorney  knew  that  the  execution  was  levied,  and  posi- 
tively directed  him  to  deliver  the  execution  to  Bagan, 
which  he  did  in  the  presence  of  the  attorney.     The  pro- 
position of  Bagan,  as  to  indulgence,  does  not  seem  to  have 
been  positively  rejected  by  the  attorney,  •dllen;  but,  he 
refused  to  give  any  indulgence,  without  the  assent  of  his 
alient     On  the  20th  of  July,  1820,  he  saw  Narris,  and 
with  his  assent,  wrote  to  Bagan  to  this  efiect:  that  I^hr- 
ris  was  willing  to  assent  to  Bagan^a  proposal,  ^<  which  is, 
that  you  take  the  execution  from  Crousty  and  return  there- 
on, money  made  and  ready  to  render,  in  your  official 
character  of  Sherifi*;  that  yx)u  are  to  pay  {02,000,  or  the 
half  of  the  whole  amount,  on  the  1st  of  October  next,  or 
sooner,  if  received^  and  for  the  balance,  to  be  indulged 
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until  the  1st  of  July,  1821,  if  not  paid  before;  so  that,    1824. 
should  there  be  any  necessity  for  noticing  the  high  She-  ^^^^onf' 
riff,  in  order  to  prevent  you  or  his  securities  from  taking    Norris 
any  advantage  of  our  indulgence,  at  the  October  or  May  ^    '^' 
term;  yet,  in  no  event  is  an  execution  to  issue  on  the  judg-      ^«- 
ment  on  the  notice,  until  after  the  1st  of  June,  1821." 
^^  The  circumstance  of  the  notice,  should  it  be  deemed  ne- 
cessary, is  only  to  be  viewed  as  a  step  of  precaution,  and 
not  as  a  trap;  for,  if  plighted  words  can  bind,  no  execution 
shall  issue  ere  the  1st  of  June,  1821."     **Qet  the  execu- 
tion from  Crouscy  and  make  the  return."     Ragan  ac- 
cordingly made  the  return;  and  on  the  24th  of  May,  1821, 
a  judgment  was  rendered  on  that  return  against  Ragan 
and  his  sureties. 

It  is  not  necessary  to  advert,  particularly,  to  the  circum- 
stances under  which  this  judgment  was  rendered,  since,  if 
the  facts  of  the  case  would  have  enabled  the  sureties  to  de- 
fend themselves  at  law,  they  are,  notwithstanding  they 
made  no  defence  at  law,  clearly  entitled  to  relief  in  equity, 
because  they  were  not  informed  of  the  facts  of  the  case  in 
time  to  make  their  defence  at  law. 

Upon  this  case,  the  Court  of  Chancery  over-ruled  a  mo- 
tion to  dissolve  an  injunction  which  had  been  awarded  up- 
on the  exhibition  of  the  bill,  upon  the  ground  that  Ragan 
was  not  liable  as  deputy  Sheriff,  to  the  payment  of  the 
amount  of  the  execution  to  the  plaintiff,  he  having  made 
no  money  by  virtue  of  the  execution,  which  he  returned 
^*  money  made  and  ready  to  render,"  or  of  any  other  exe- 
cution in  the  case;  and  that  the  return  was  false,  and  could 
not  bind  the  sureties,  it  being  made  in  consequence  of  a 
fraudulent  combination  between  Ragan  and  the  attorney 
for  the  plaintiff,  to  charge  the  sureties  of  Ragan  with  the 
debt.  And,  it  is  urged  by  the  counsel  of  the  appellees, 
that  even  if  the  return  were  true,  the  stipulation,  on  the 
part  of  the  plaintiff,  to  give  Ragan  time  for  the  payment 
of  the  money,  wouM,  in  equity,  discharge  the  sureties. 
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1824.        I  throw  out  of  the  case,  all  the  matter  which  is  doubtful, 
Fehruanh  and  consider  it  as  if  Hicks  was  not  a  sub-deputy  in  the  em* 
^"^J^l^^  ployment  of  Ragcm;  which  will  render  it  unnecessary  to 
*•       enquire,  whether  Ragan  and  his  sureties  were  responsiUe 
eco.    *  for  Hicks^s  acts,  and  whether  they  would  not  be  respon- 
sible for  the  debt,  in  consequence  of  his  taking  a  fiiulty 
forthcoming  bond,  and  how  such  liability  might  be  effect- 
ed by  the  subsequent  transactions;  and,  as  if  the  attorney 
for  Norris  had  known  that  the  last  execution  was  levied 
on  the  property  of  the  two  Ragansj  and  had,  notwith^ 
standing,  insisted  on  Crouse^s  surrendering  the  execution 
to  Ragan;  and,  as  if  the  execution,  upon  which  the  last 
forthcoming  bond  was  taken,  had  been  Irfted  by  Bttsh, 
the  forthcoming  bond  taken  by  him,  and  the  bond  and 
execution  remained  in  his  hands  from  the  date  of  the  forth- 
coming bond,  until  they  were  returned;  and,  that  the  re- 
ceipt dated  December  31,  1819,  was  executed  after  the  re- 
turn-day of  the  execution,  to  wit:  the  31st  day  of  January, 
1821. 

In  this  view  of  the  case,  it  is  clear,  that  no  money  was 
made  by  Ragan^  in  his  office  of  Sheriff,  upon  the  first  ex- 
ecution, which  was  quashed,  or  upon  the  second,  upon 
which  the  forthcoming  bond  was  given  and  forfeited,  if 
the  receipt,  bearing  date  the  31st  of  December,  1819,  was 
really  executed  by  him  after  the  return-day  of  the  execu- 
tion. For,  the  receipt  of  the  consideration  for  which  he 
stipulated  to  pay  Norris's  debt,  imposed  no  obligation  on 
him,  in  his  official  character,  but  only  individually;  and, 
in  case  of  his  failure  to  perform  his  contract,  he  was  indi- 
vidually bound;  and' his  sureties,  for  the  due  execution  of 
•his  office  of  Sheriff,  could  not,  in  that  case,  be  responsible 
either  to  Brown^  or  the  plaintiff,  until  Ragan  did  some 
official  act  to  bind  himself,  in  respect  to  the  funds  placed 
in  his  hands  by  Brown^  to  account  for  them  as  Sherifll 
He  could  not  be  bound  as  such,  nor  couM  his  sureties,  at 
~  '  ^^  ^nie  he  executed  the  receipt;  there  being  no  execution 
in  the  hands  of  any  Sheriff  of  Rockingham,  which  gave 
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authority  to  any  such  to  receive  the  money ,  he  could  do  no    1824. 
act  which  could  bind  him  officially,  unless  to  return  the  ^^^^^^ 
execution,   << ready  to  satisfy."     The  effect  of  such  la  re-     Norm 
turn  will  be  considered  hereafter.  Cmmmey, 

It  is  true,  that  a  fSalse  return,  produced  by  a  fraudulent  ^*' 
combination  between  the  plaintiff  and  the  deputy  Sheriff, 
ought  not  to  charge  the  high  Sheriff,  or  the  sureties  of  the 
d^uty.  But,  if  a  deputy  Sheriff  should,  without  fraud  on 
the  part  of  the  plaintiff,  but  with  fraudulent  views  of  his 
own,  make  a  return  which  would  preclude  the  plaintiff 
from  taking  out  another  execution,  he  would  violate  the 
condition  of  his  bond,  which  provides,  that  ^^  he  shall,  in 
all  things,  tnriy  and  faithfully  execute  and  perform  the 
said  office  of  Sheriff,''  and  his  sureties  would  be  responsi- 
ble. One  of  the  duties  of  his  office  is,  to  make  true  re* 
turns;  and  if,  in  such  case,  the  sureties  were  not  responsi- 
ble, then  the  plaintiff  might  lose  his  debt,  by  the  default 
of  the  Sheriff,  without  remedy.  It  is,  therefore,  I  pre- 
sume, that  the  act  of  Assembly  has  made  the  Sheriff  and 
his  sureties  liable,  not  because  of  the  fact  of  his  having 
made  the  money  upon  an  execution,  but  because  of  his  re* 
turn  that  he  has  made  it  Upon  such  a  return,  the  high 
Sheriff  would  be  bound  to  the  creditor;  for,  it  would  be, 
in  effect,  his  own  return,  by  his  deputy,  which  he  could 
not  controvert  He  could  not  alledge  the  falsehood  of  the 
return,  or  the  fraud  of  his  deputy,  in  his  defence,  since 
that  very  fraud  and  falsehood  had  the  effect  of  barring  the 
remedy  of  the  creditor  against  his  original  debtor.  And 
if  the  high  Sheriff  be  liable  for  any  default  of  his  deputy, 
the  sureties  are  bound  by  the  terms  of  their  obligation  to 
indemnify  him.  If,  therefore,  Ragan  had  made  the  re- 
turn in  question,  without  the  knowledge  or  concurrence  of 
the  plaintiff  or  his  attorney  (or,  with  their  concurrence, 
and  at  their  instance,  if  they  believed  it  to  be  true,  and 
were  chargeable  with  no  fraud,)  for  some  fraudulent  pur- 
pose of  his  own,  even  if  it  were  confessedly  felse;  it  would 
have  prevented  the  plaintiff  from  taking  out  any  other  ex- 

VoL.  n.  42 
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1824.  ecution  on  his  judgment; -and  his  sureties  would  have  beea 
F^trnary,  jjound  for  the  debt  to  the  high  Sheriff^  if  the  plaintifif 
Norrit  thought  proper  to  resort  to  him,  or  otherwise,  by  force  of 
the  provisions  of  the  act  of  Assembly,  to  the  plaintiff;  un- 
*«••  less,  indeed,  it  could  be  said,  that  Ragan  was  incompe- 
tent to  do  any  official  act,  in  relation  to  an  execution  to 
which  he  was  a  party  defendant;  and  that,  therefore,  such 
a  return  by  him  was  merely  void,  and  might  and  ought, 
for  that  cause,  to  have  been  quashed,  so  as  to  enable  the 
plaintiff  to  take  out  another  execution.  I  do  not  perceive 
any  such  incompetency.  If  the  execution  had  come  to 
the  hands  of  the  high  Sheriff,  nothing  would  have  forbid- 
den him  to  deliver  it  to  Ragan^  to  be  executed.  There 
were  other  parties,  out  of  whom  the  money  might  have 
been  made,  and  ought  to  have  been  made,  in  justice,  if 
Ragan  had  been,  in  fact,  only  a  surety.  At  all  events, 
the  plaintiff  could  not  complain  that  the  high  Sheriff,  by 
hia  deputy,  upon  such  an  execution,  had  returned  that  the 
money  was  made.  There  would  h%  no  impropriety  in  the 
plaintiff's  delivering  the  execution  to  Ragan  in  the  first 
instance;  and,  I  have  no  doubt  that  this  is  the  daily  prac- 
tice throughout  the  country.  I  can  see  no  di^rence,  as  to 
the  question  of  Ragan^s  competency  to  act  ofi&cially  in  re- 
lation to  the  execution,  whether  it  was  delivered  to  him  by 
the  plaintiff,  or  by  the  high  Sheriff.  Whatever  act  he  did 
in  relation  to  the  execution,  was,  in  point  of  law,  the  act 
of  his  principal,  and  liot  his  act 

Before  we  come  to  the  enquiry,  whether  Norris  or  his 
counsel  are  chargeable  with  any  fraud  in  this  transactipn, 
it  is  proper  to  ascertain  whether,  in  fact,  the  return  in  ques- 
tion was  true,  or  false  and  fraudulent 

As  soon  as  Brown  put  funds  in  Ragan^s  hands,  in  con- 
sideration of  which  Ragan  promised  to  discharge  Norris^s 
judgment,  he  became  individually  Broton^s  debtor  for  that 
sum;  and  neither  this,  nor  his  subsequent  failure  to  per- 
form his  contract,  could  have  affected  his  sureties.  But, 
as  soon  as  he  elected,  acting  in  his  office  of  Sheriff,  to  ap- 


Court  of  Appeak  of  Virginia,  881 

ply  his  individual  debt  to  Browuj  in  satisfaction  of  the  1824. 
execution  in  his  hands,  he  performed  his  contract  with  ^]^Jj^JJ^* 
Browfiy  and  thenceforth  was  a  debtor,  as  Sheriff,  to  Nor-  Norrit 
m.  If  a  Sheriff  were  to  purchase  property  of  a  person  cnimmey, 
against  whom  he  had  a^./a.  in  his  hands,  to  the  amount  **• 
of  the  execution,  and  agree  to  apply  it  in  ssftisfaction  of 
the  execution,  and  did  so,  by  returning  the  fact;  or  were 
to  accept  an  order  on  a  merchant,  payable  after  the  return- 
day,  not  having  levied  the  execution,  and  to  return  **  ready 
to  render, '^  or  to  accept  any  thing  else  in  satisfaction,  and 
made  a  like  return;  although,  in  these  cases,  he  would  not 
literally  have  "  made  money'*  on  the  execution,  yet  he 
would,  in  the  language  of  the  statute,  have  *Mevied  the 
debt,"  and  he  and  his  sureties  would  be  responsible;  and 
if  so,  then  the  Sheriff,  being  indebted  to  the  defendant  on 
any  account,  might  take  his  own  debt  in  satisfaction  of  the 
execution,  return  the  fact,  and  bind  himself  officially,  and, 
consequently,  his  sureties.  The  return  was  then  true. 
The  moment  he  assented  to  apply  his  debt  to  Broum, 
(having  the  execution  in  his  hands  as  Sheriff,)  in  satisfac- 
tion of  the  execution,  he  ^^levied  the  debt,"  and  his  return 
is  conclusive  proof  of  his  assent  Nor  does  it  appear  to 
me,  that  this  return  was  fraudulent  He  had  actually  re- 
ceived funds  to  the  full  amount  of  the  debt,  which  he  was 
bound  in  conscience  to  apply  to  its  discharge.  The  sure- 
ties could  be  no  more  affected  by  this  return,  than  if  he 
had  received  those  funds  whilst  the  execution  was  in  full 
force  and  in  his  hands,  and  applied  them  as  he  did,  to  his 
own  use;  and  no  more  than  if  Brown  had  deposited  the 
full  amount  in  money  in  his  hands,  before  the  execution 
issued,  and  after  execution  issued,  he  had,  by  Brown^s 
order,  applied  the  money  to  the  satisfaction  of  the  execu- 
tion, and  aftefwards  applied  it  to  his  own  use.  His  fraud 
consisted,  as  against  the  plaintiff,  in  entering  into  the  origi- 
nal arrangement  with  Brown,  with  intent  to  appropriate 
the  funds  to  his  own  use;  and  as  against  the  plaintiff  and 


gg2  Court  qf  *SppetU»  ^  Virginia. 

1824.    ^^  sureties,  in  misApplyifig  the  funds,  and  not  in  mukiog 

February,  ^jj^  return. 

Norrit        ^^^  ^^  ^^  return  were  false  and  fraudulent  on  the  part 
^^^  '^'       of  Eagan,  was  Norria  or  his  counsel  privy  to  the  false- 
ly*      hood,  or  did  they  participate  in  the  fraud  ?     Narris  knew 
nothing  of  the  transaction  but  from  the  information  of  his 
attorney,  who  assured  him  that  the  Shmff  and  his  sureties 
were  already  answerable  for  the  debt;  and  in  giving  this 
assurance,  the  attorney  acted  conscientiously.     He  had 
delivered  the  execution  of  the  2d  of  November  to  Ra- 
gan.     He  had  seen  JRi$gan*s  receipt  for  the  amount  of 
the  execution,  dated  on  the  day  the   forthcoming  bond 
would  have  been  forfeited,  if  the  money  had  not  beeo 
paid,  or  the  property  produced.      He  might  well  have 
supposed,  that  the  money,  or  some  equivalent,  was  then 
duly  paid,  to  a  Sheriff  authorised  to  receive  it,  although 
the  execution  was  returned,  and  the  forthcoming  bond 
purports  to  have  been  taken,  by  Bush.     For,  that  might 
well  have  been  done,  and  the  execution  been  in  the  hands 
of  Ragarij  until  the  return-day;  and,  although  the  receipt 
states,  that  the  forthcoming  bond  was  not  present  when  the 
receipt  was  given;  yet,  that  might  have  happened,  and  the 
bond  and  execution  might  have  been  at  Ragan^s  house, 
or  in  the  hands  of  his  sub-deputy.     This  impression  on 
Jlllen^s  mind,  was  fortified  by  Ryan^s  admission,  that  he 
had  received  the  money  officially,  and  was  bound  for  it  as 
Sheriff.     If  all  this  were  fiaJse,  it  was  the  falsehood  of  Ra- 
gan;  and  if  a  deputy  Sheriff,  by  false  representations,  in- 
duces a  plaintiff  to  consent  to  a  false  return,  which,  if  made 
without  this  concurrence  of  the  latter,  would  bind  the  sure- 
ties of  the  former,  the  sureties  cannot  avail  themselves 
J:  f"^J?  *^^t,    to  discharge   themselves  from  liability, 
*^^  ^^^  ^een  as  Ragan  induced  JlUen  to  believe  it 
ih   *'   A       ^^^  *^  duly  received  the  money  when  au- 
tnorised  to  do  so,  as  Sheriff,  i?^an^*  sureties  would  have 
been  bound,  and,  that  even  if  the  return  on  the  subsequent 
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execution  had  been  false,  becauae  no  money  was  made  on    1834. 
that  execution.     For,  a  Court  of  Equity  would  not  restrain  ^^!^^^^' 
an  execution  on  the  judgment  founded  on  that  return;  since     Norrb 
the  sureties,  being  bound  otherwise  than  by  that  return,  cniramey, 
must  have  done  equity  before  they  could  ask  it     It  is,       ^^ 
therefore,  that  a  Court  of  Equity  permits  eren  a  judgment 
obtained  by  fraud,  to  stand,  as  a  security  for  any  ^m  justly 
due.     The  time  giyen  to  Ragan^  on  condition  that  he 
would  make  the  return,  does  not  indicate  that  the  plain- 
tiff or  his  counsel  were  conscious  of  doing  any  wrong  to 
the  sureties.     They  believed,  and  were  induced  to  think 
so  by  JRagany  that  they  were  already  bound.     But,  with- 
out the  return,  that  liability,  if  it  existed,  could  only  be 
enforced  by  a  tedious  action;  whereas,  the  return  being 
made,  a  summary  remedy  might  be  had.     It  was  for  the 
sake  of  having  this  summary  remedy,  and  not  for  that  of 
charging  the  sureties  otherwise  than  they  were  already 
^ohai^eable,   that  this  indulgence  was  given  to  Bagan. 
This  object  was  perfectly  fair  and  honest;  for,  if  Ragan 
iiad  received  the  money  as  Sheriff,  he  was  bound,  in  law 
and  justice,  to  make  the  return,  and  to  give  the  summary 
remedy.     The  plaintiff  only  sought,  what  he  believed  that, 
by  law  and  equity  he  was  justly  entitled  to. 

I,  therefore,  consider  .the  return  to  be  neither  false  nor 
fraudulent;  that  if  it  were  both,  it  would  bind  the  sure- 
ties, unless  the  plaintiff  or  his  attorney  were  privy  to  the 
ialsehood,  or  participated  in  the  fraud;  that  if  the  return 
was  false  and  fraudulent,  they  were  not  privy  to  the  one, 
nor  participated  in  the  other;  and,  that  the  injunction 
should  be  dissolved,  unless  the  time  given  to  the  deputy 
Sheriff,  for  the  payment  of  the  money,  absolved  his  sure- 
ties. 

The  long  settled  rule  of  Courts  of  Equity,  and  which 
has  been  adopted  to  its  full  extent  in  the  Courts  of  Law,  in 
England,  is,  that  if  a  creditor,  by  agreement  or  any  other 
act,  precludes  himself  at  law  from  proceeding  against  the 
principal,  after  the  debt  is  due,  for  a  moment;  or,  if  the 
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« 
1824.    agreement  be  such  as  would  induce  a  Court  of  Equity  to 

February,  prohibit  the  creditor's  proceeding  at  law;  the  surety  is  dis- 
Norrif    charged,  because  the  creditor  thereby  inflicts  an  injury  on 

^  '^'  the  surety,  and  deprives  him  of  the  means  of  relieving  him- 
&«•  self,  either  by  paying  the  debt  and  immediately  proceeding 
against  his  principal,  (for,  in  that  case,  he  would  be  sub- 
stituted in  equity  to  the  tights  of  the  creditor;  and,  if  the 
creditor  had  deprived  himself  by  any  act  or  agreement,  of 
the  right  of  proceeding  immediately  against  the  principal, 
this  right  <rf  the  surety  would  be  impaired  or  frustrated;) 
or,  by  filing  his  bill  quia  timety  to  compel  the  debtor  to 
pay  to  the  creditor,  for  the  exoneration  of  the  surety;  in 
which  case,  if  the  creditor  could  not  himself^  in  conse- 
quence of  his  own  act  or  agreement,  compel  the  principal 
to  pay,  neither  could  the  surety,  who,  in  such  case,  asserts 
the  rights  of  the  creditor  for  his  own  safety.  And,  in  this 
case  also,  the  rights  of  the  surety  would  be  impaired  by 
the  act  of  the  creditor.  But,  if  the  act  or  agreement  of 
the  creditor  is  such',  that  he  might,  notwithstanding,  pro- 
ceed immediately  against  the  principal,  if  required  in  wri- 
ting by  the  surety,  as  the  act  of  Assembly  authorises;  or 
might,  upon  the  payment  of  the  debt  by  the  surety,  substi- 
tute him  to  the  right  of  proceeding  immediately  against  the 
principal;  or  the  surety  might,  notwithstanding  such  act  or 
agreement,  proceed  without  impediment  or  delay,  by  his 
bill  quia  timet;  then  no  injury  has  been  done  to  the  sure- 
ty by  the  creditor,  and  there  is  no  possible  reason  for  ab- 
solving him.  As  judgment  with  a  stay  of  execution  enter- 
ed of  record,  prevents  the  plaintiff  at  law  from  proceeding 
immediately,  and  absolves  the  surety,  and  an  agreement  to 
give  time  founded  on  valuable  consideration,  such  as  giv- 
ing a  new  security,  would  be  obligatory,  and  would  be 
enforced  in  equity;  such  an  agreement  would  also  discharge 
the  surety.  But,  an  agreement  without  consideration,  to 
give  time  to  the  principal,  would  be  a  nude  pact,  and  could 
not  be  enforced  at  law  or  in  equity,  and  the  creditor  could 
proceed  immediately  against  the  debtor,  notwithstanding 
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such  agreement,  and  in  that  case,  none  of  the  remedies  of    1824. 
the  surety  would  be  impaired,  and  consequently,  he  would  -f«*»^«r!f. 
not  be  discharged.     So,  if  the  creditor  were  to  agree  to     xorris 
give  time  to  the  principal,  upon  valuable  consideration,  crominey 
and  at  the  same  time  it  were  agreed,  that  he  might  proceed      ^^* 
immediately  against  the  principal,  if  required  by  the  sure- 
ty; in  that  case,  the  rights  and  remedies  of  the  surety 
would  not  be  impaired,  nor  would  he  be  absolved. 

That  the  true  ground  upon  which  sureties  are  relieved 
in  such  cases  is,  that  the  creditor  has  impaired  the  reme- 
dies of  the  surety,  by  his  act  or  agreement,  appears  deci- 
sively, from  all  the  cases  in  England  and  Virginia,  upon 
that  subject;  notwithstanding  the  loose  and  indefinite  ex- 
pressions sometimes  used.  Indeed,  if  this  be  not  the  true 
criterion,  I  can  perceive  none,  but  the  arbitrary  will  of  the 
Court  in  deciding  each  particular  case. 

Thus,  in  Nisbet  v.  Smithy  2  Bro.  C.  C.  579,  the  surety 
called  on  the  creditor  to  sue  the  principal,  which  he  did, 
and  took  a  confession  of  judgment,  with  a  stay  of  execu- 
tion for  three  years.  This  agreement  was  endorsed  on  the 
power  of  attorney  to  confess  judgment  The  original 
contract  was  merged  in  the  judgment;  so  that,  if  the  surety 
had  paid  the  debt  to  the  creditor,  and  he  had  ceded  to  the 
surety  his  rights,  the  latter  could  not  have  proceeded 
against  the  principal,  until  after  three  years;  and  so,  if  he 
had  filed  his  bill  quia  timetj  the  principal  could  not  have 
been  compelled  to  pay,  until  after  three  years.  The  re- 
medies, therefore,  of  the  surety,  were  deeply  impaired  by 
this  act  of  the  creditor. 

In  Mees  v.  Barrington^  2  Ves.  jun.  540,  the  <»^itor 
took  new  notes  of  the  principal,  giving  further  time  for 
payment  than  that  stipulated  by  the  bond.  The  Chancel- 
lor said:  ^^  The  surety  has  a  right,  the  day  after  the  bond 
is  due,  to  come  here,  and  insist  upon  its  being  put  in  suit 
The  obligee  had  suspended  that  till  the  time  contained  in 
the  notes  runs  out  Therefore,  he  has  disabled  himself 
to  do  that  equity  to  the  surety,  which  he  has  a  right  to  de- 
mand.^' 
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1834»         In  Samuel  v.  Howarthy  9  Merivale,  272,  there  was  a 

Fekrmny.  contract  to  guarantee  the  pa3rment  for  goods  to  be  purcha- 

Norrit    ^^  ^7  uiothoT,  upon  the  usual  credit     A  note  was  given 

^^^  ^'       by  the  principal  for  the  payment  of  the  money,  at  the  ex- 

fce.      piration  of  the  credit;  and,  when  due,  was  given  up  by  the 

creditor,  and  another  taken,  payable  at  a  further  day.    The 

guarantor  was  held  to  be  discharged.     The  Chancellor,  re* 

ferring  to  the  general  rule,  gave  this  reason  for  it:  ^'tha^ 

in  (act,  the  surety  cannot  have  the  aatne  remedy  against 

the  principal,  that  he  would  have  had  under  the  ongmal 

contract" 

Skipy.  Huey^  fyc,  3  Atk.  91,  does  not  seem  to  come 
under  this  rule;  for,  there  the  principal  professedly  applied 
to  the  creditor,  to  give  up  the  bond,  and  take  new  securi- 
ties for  the  debt,  for  the  purpose  of  dischaiging  the  sur^y; 
which  was  done.  Some  of  the  new  securities  proving  of 
no  value,  the  Court  refused  to  subject  the  surety,  the  cre- 
ditor being  plaintiff. 

In  Peel  v.  Tatlock,  I  Bos.  &  Pull.  422,  ^e  whole 
Court  concurred  in  refusing  relief  tp  the  surety;  and  Bui.* 
i.£R,  Justice,  said:  ^^  J  do  not  see  how  the  responsibility 
of  the  surety  could  be  g^ven  up,  since  no  fkror  shewn  hy 
the  creditor  to  the  principal,  nor  any  thing  done  between 
them,  which  did  not  create  an  iiyury  to  the  surety y  could 
discharge  the  latter.  '^ 

In  ex  parte  CHffordy  6  Ves.  809,  and  JBoultbee  v. 
Stubbs,  18  Yes.  20,  it  is  admitted  by  the  Chancellor,  that 
if  the  creditor  giving  time,  reserves  his  remedies  against 
the  principal  or  sureties,  the  latter  are  not  discharged  by 
giving  time  to  the  principal;  for,  in  the  latter  case,  it  is 
equivalent  to  an  agreement  that  the  creditor  msty  proceed 
at  pleasure  against  the  sureties,  and  thus  throw  them  on 
the  principal,  notwithstandiog  the  conditional  indulgence 
given  to  him* 

In  Moore  v.  Bowmakery  6  Taunton,  379,  in  an  action 
of  replevin;  bond  and  security  having  been  given  by  the 
plaintiff,  for  the  return  of  the  goods,  the  parties  agreed  to 
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an  order  of  refereace,  and  tkat  no  proceedings  should  be    18)34. 
had  in  the  replevin  cause,  pending  the  reference;  relief  f^jjj^j^' 
was  denied  to  the  surety  in  the  replevin  bond;  and  Gxbbs,     NcrHs 
Chief  Justice,    said,    *^  that  the   principles   upon   which  Q^^xaitj 
Courts  of  Equity  had  relieved  sureties,  were  adopted  in       ^^* 
the  Courts  of  Law,  and  applied  to  the  case  of  bail.     For, 
when  the  plaintiff  has  given  time  to  the  principal,  the  bail 
are  put  in  a  new  situation:  for,  as  the  plaintiff  could  not, 
during  that  time,  take  the  principal,  so  neither  can  the  bail, 
whose  right  grows  out  of  the  plaintiff's.     But,  what  is  the 
present  case*  ?     Sureties  in  replevin  cannot,  at  any  time, 
take  the  goods  of  the  plaintiff,  and  restore  them  to  the 
avowant" 

These  principles  have  been  i^cognized  here  in  Crough- 
ton  V.  Duval  J  3  Call,  69.  The  surety  sought  relief,  upon 
the  ground,  that  the  creditor  had  been  requested  by  him 
to  sue  the  principal,  which  he  had  refused  to  do.  The 
Court  denied  the  relief,  whilst  they  recognized  the  autho- 
rity of  Bees  V.  Barrington,  and  Niabet  v.  Smith, 

In  Ward  v.  Johnson^  6  Munf.  6,  the  majority  of  the 
Court  inclined  to  think  that  the  surety  was, discharged  in 
equity;  because,  the  act  of  the  creditor  '^  had  deprived  him 
of  his  remedy,  by  bill  quia  HmeL^^ 

In  jfiBtf  V.  Bully  Gilm.  Rep.  149,  the  surety  was  re- 
lieved, because  the  act  of  the  creditor  had  suspended  the 
resort  of  the  surety  to  his  bill  quia  timet. 

In  Rennet  v.  Maule^  Gilm.  Rep.  328,  Judge  Roane 
considered  the  surety  as  discharged,  because  the  creditor  had 
'  ^^  opposed  an  impediment  to  his  obtaining  relief,  by  means 
of  a  bill  quia  timet;'^  and,  in  that  case,  Judge  Coax^ter 
said,  (in  which  Judge  Cabell  concurred,)  the  only  prin- 
ciple on  which  a  surety  can  get  relief,  agreeable  to  the  case 
made  in  the  bill,  is,  that  he  has  been  deprived  of  his  bill 
quia  timet,  by  a  contract  between  the  creditor  and  princi- 
pal, by  which  the  creditor  has  tied  his  hands;"  and,  consi- 
dering that  the  surety  might,  in  that  case,  have  relieiced 
himself  by  such  a  bill,  denied  relief. 

Vol.  n.  43 
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1824.        In  examining  these  cases,  with  a  view  to  ascertain  whaC 
f^ff^"^*^^'  is  the  settled  principle  upon  this  subject,  at  law,  and  in 
Norm     equity,  it  is  not  material  to  enquire,  whether,  in  some  in- 
Crammer  stances,  the  rule  may  not  have  been  applied  to  cases,  to 
^*      which  it  was  not  justly  applicable.     It  is  sufficient  to 
know,  that  the  sole  ground  of  relief  to  sureties,  in  such 
cases,  is  settled,  and  avowed  to  be,  that  they  have  beoi 
deprived,  by  the  act  of  the  creditor,  of  a  legal  or  equitable 
remedy  for  relieving  themselves;  or,  that  such  remedy  has 
been  impaired  by  his  act. 
J         Our  statute,  which  authorises  sureties  to  call  upon  the 
f      creditor  in  writing,  to  proceed  against  the  principal,  and 
^  discharges  the  surety  in  case  of  the  failure  of  the  creditor 
to  do  so,  excepts  the  cases  of  sureties  to  bonds,  with  colla- 
(     teral  conditions,  and  the  bonds  of  guardians,  executors, 
I  administrators,  and  public  officers.     It  may  be  said,  that 
this  exception  does  not  affect  the  common  law  remedies  of 
^    the  surety;  and  that,  in  the  cases  excepted  by  the  statute, 
a  surety  might  still  avail  himself  of  his  bill  quia  timet. 
This  may  be  so;  yet,  it  may  be  seriously  questioned,  whe- 
)    ther  a  bill  quia  timet  would  lie  in  some  cases.  If  it  would, 
\    the  consequences  would  be  very  extensive;  one,  for  in- 
/  stance,  that  if  a  creditor  took  a  judgment,  with  stay  of 
execution,  against  an  executor,  his  sureties  would  thereby 
be  absolved;  unless  tiie  remedies  provided  for  sureties  in 
that  case,  by  the  statute,  obviated  that  effect 

It  might  also  be  a  serious  question  in  this  case,  whether, 
as  between  Ragan  and  Norris,  a  Court  of  Equity  would 
have  enforced  the  agreement  between  them,  if  the  conse- 
quence would  be  to  discharge  the  sureties;  or,  even  with- 
out'regard  to  that  consequence;  and  whether,  in  fact,  the 
remedy  of  Norris  was  delayed  or  suspended.  And,  it 
might  be  another  question,  whether  Norris  did  not  reserve 
his  remedies  unimpaired,  against  the  high  Sheriff,  although 
the  consequence  of  pursuing  that  remedy  might  be,  to  sub- 
ject Ragan  to  be  proceeded  against  by  the  high  Sheriff, 
before  the  time  of  the  stipulated  indulgence  had  expired. 
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It  is   not  necessary  to  pursue  these  enquiries;  since,  I    1824. 
think,  there  is  another  view  of  the  case  which  is  decisive.  ^]^Jj[^" 

In  general,  the  high  Sheriff  alone,  and  not  the  deputy,  Nonrb 
is  responsible  to  persons  injured  by  the  official  conduct  of  cranmey, 
the  latter.  The  deputy  gives  bond  and  security  to  the  *•• 
high  Sheriff,  for  the  performance  of  his  duties,  and  for  in- 
demnifying his  principal.  Upon  this  bond,  the  party  in- 
jured by  the  official  misconduct  of  the  deputy,  has  no  re- 
medy, unless  expressly  given  by  statute;  and  the  remedy 
is  then  confined  to  the  form  prescribed  by  the  statute.  A 
remedy  is  so  given  in  the  case  of  a  deputy  Sheriff,  return- 
ing that  he  has  levied  the  debt,  and  in  no  other  case.  That 
remedy  is  by  motion,  and  is  given  on  the  principle  of  sub- 
stitution to  the  rights  of  the  high  Sheriff,  arising  out  of 
the  deputy's  bbnd  to  him.  But,  although  this  remedy  is 
given,  it  does  not  take  away  the  original  remedy  by  actioQ 
or  motion  against  the  high  Sheriff.  l]he  party,  therefore, 
retains  an  election  to  proceed  against  the  one  or  the  other, 
by  motion.  This  is  the  construction  given  to  the  act  of 
Assembly  by  the  General  Court,  in  Hogan  v.  Cottle^  fyc. 
(November,  1820,)  and  by  this,  in  a  case  from  Culpeperj 
not  reported,  and  is  the  just  construction.  The  words  of 
the  statute  are,  <^if  any  Sheriff,  under  Sheriff,  or  other 
officer,  shall  make  return,  &c.''  A  return  made  by  a 
deputy  is  the  return  of  his  principal,  the  Sheriff,  and  is 
made  in  his  name;  and  such  a  return  by  the  deputy,  sub- 
jects his  principal  to  the  provisions  of  this  statute.  The 
34th  section  of  the  act  of  1819,  provides  that,  *^when 
any  deputy  sheriff  now  in  office,  or  who  may  hereafter 
come  into  office,  hath  been,  or  shall  be,  found  in  arrears  for 
any  money,  tobacco,  or  other  thing  received,  or  which 
ought  to  be  received,  by  such  deputy,  by  virtue  of  his 
office,  and  for  which  the  principal,  &c.  is  or  may  be 
chargeable,  and  shall  not  immediately  pay  or  deliver  the 
same  to  the  person,  &c.  entitled  thereto,  the  Sheriff  may 
obtain  such  judgment,  on  motion,  against  the  deputy, 
and  his  securities,  as  the  principal,  &c.   might,  by  mo- 
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1834.    tioD,  be  liable  to,  on  account  of  such  arrears,  Jtc,   and 

February,  ^^y^  execution  for  the  same;  unless  the  person  entitledl 

N«rrii     ^ad  already  recovered  against  the  deputy,  or  might  there- 

QgJ^j  o/tBTf  and  before  the  motion  of  the  hi^  Sheriff,  reeov«r 

it^      a  judgment  against  the  deputy.'' 

I  have  not  used  the  precise  words,  but  have  stated  the 
substance  of  the  statute.     For,  the  words  "may  be*'  de 
not  refer  to  the  possibility  or  right  of  fhe  party  to  reoorer 
judgment  on  motion,  against  the  dq»uty,  before  the  mo- 
tion of  the  high  Sherifi^  but  to  an  actual  judgment  thereaf^ 
ter  obtained,  before  the  motion  of  the  high  Sheriff.     In 
the  case  of  a  .deputy  Sheriff  returning  on  ui  executi<m 
^^money  made,"  and  not  coming  within  the  exception 
above  stated,  nothing  could  excuse  him  upon  tiie  motiott 
of  the  high  Sheriff,  but  the  immediate  payment  of  the 
money  to  the  party  entitled.     It  would  be  in  vain  for  him 
to  say,  either  that  he  had  not  made  the  money,  for  his  c^ 
ficial  return  would  preclude  such  an  allegation,  or  that  the 
plaintiff  had  agreed  to  give  time  for  the  payment  o£  the 
money.     He  would  be  answered,  that  the  plaintiff  could 
not  deprive  the  hi|^  Sheriff,  by  any  act  or  agreement  of 
his,  of  his  legal  right  to  call  for,  and  enforce  the  payment 
to  him  of  all  money  made  by  his  deputies  in  their  offioid 
character;  that,  he  being  bound  ultimately  to  pay,  i£  the 
deputy  did  not,  had  an  immediate  rij^t  to  secure  K|p>#^^, 
by  taking  the  fund  into  his  own  hands,  and  either  pay  it 
immediately^  or  claim  the  stipulated  indulgence,  at  his 
pleasure;  and  that,  in  effect,  the  agreement  to  give  tiine 
was  an  agreement  to  give  time  to  the  high  Sheriff. 

Jf,  then,  the  agreement  in  question  were  such  as  would, 
in  ao  ordinary  case  of  principal  and  surety,  discharge  the 
latter^  yet,  in  this  case,  it  would  not,  since  it  did  not  de* 
feat  or  impair  any  remedy  to  which  the  surefties  mi|^ 
have  resorted  for  their  rdie£  If  the  sureties  bad*  imns^ 
diately  after  the  return,  filed  th»ir  bill  g^iia  timet  i^aiost 
Sagan  and  Norris^  Norris  could  not  have  been  compelled 
to  proceed  against  JSaganj  for,  the  law  had  ^veo  him  m 
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election  to  proceed,  at  his  pleasure,  against  the  high  She-  1824. 
riff  or  his  deputy;  and  this  electicm  could  not  be  taken  ^^»*^*^^- 
from  him,  at  the  instance  c^  the  sureties;  nor  could  he  Norris 
have  been  compelled  to  proceed  i^inst  the  high  Sheriff,  Qriimnier, 
unless  such  a  proceeding  had  been  necessary  for,  or  in  ^®* 
some  degree  contributed  to  the  safety  or  indemnification 
of  the  sureties.  It  was  not  necessary,  nor  could  it  have 
contributed  to  that  end;  for,  the  high  Sheriff  could  have 
proceeded  against  Nagcm,  as  well  belbre  as  after  he  was 
proceeded  against  by  Norris.  And,  if  the  sureties  could 
have  called  upon  the  high  Sheriff  by  bill  of  ^uta  timet,  to 
proceed  against  Ragan  after  judgment  against  the  high 
Sheriff,  they  coiM  do. so  as  effectually  before  such  judg- 
ment So  that  it  was  of  no  consequence  to  them,  whether 
Norris  proceeded  against  the  high  Sheriff  or  not  Not- 
withstanding this  agreement,  they  might  hftre  had  as  ef- 
fectual relief  by  a  bUl  quia  timet  against  the  high  Sheriff 
and  Bagemy  as  if  the  agreem^t  had  not  been  made;  and, 
if  they  had  chosen  to  pay  the  m<mey  to  the  plaintiff  or  the 
lii^  Sheriff,  upon  the  return,  they  could,  by  substitution 
to  Uie  rights  of  the  high  Sheriff,  have  been  as  efiectually 
relieved  against  B(^an,  as  if  the  agreement  had  not  been 
made.  For,  as  he  could  not  avail  himself  of  the  stipulated 
indulgence,  as  against  the  high  Sheriff,  neither  could  he 
against  his  sureties,  asserting  the  rights  of  the  high  Sheriff, 
and  substituted  to  them. 

One  other  enquiry  remains.  It  is  insisted,  that  the 
plaintiff,  by  relei»ing  the  property  of  John  and  Daniel 
Ragan,  taken  in  execution,  did  an  injury  to  the  sureties 
of  the  latter,  by  surrendering  one  of  the  securities  which 
the  plaintiff  held  for  his  debt;  and  that,  upon  the  principle 
that  the  release  by  a  creditor  of  any  other  security  which 
operated  for  the  benefit  of  the  sureties,  they  are  thereby 
pot  in  a  worse  condition,  and  are  therefore  discharged. 
The  sureties  had  not,  before  the  release  of  this  property, 
any  interest  in  the  question,  whether  the  property  should 
be  released  or  not     They  were  not,  according  to  their 
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1824.  ^^^  allegations,  then  responsible  as  sureties  for  Norris*s 
February,  debt  If  they  had,  after  the  execution  was  levied  and  be- 
Norris  ^ore  the  property  was  released,  filed  their  bill  quia  timet 
^  ''•  g  to  enforce  the  sale  for  their  indemnity,  they  could  not 
«^c»  have  succeeded,  because  they  were  not  then  in  any  way- 
liable  for  the  debt  It  was  by  the  act  of  Ragan,  subse- 
quent to  the  release  of  the  property,  or  cotemporaneous 
with  it,  electing,  (by  making  the  return  which  he  did,) 
officially  to  hold  his  debt  to  Brown  as  a  satisfaction  of  the 
execution,  that  their  liability  arose.  They  have  no  more 
interest  in  that  transaction,  than  they  had  in  the  question^ 
whether  Daily  was  arrested  under  the  execution,  and  dis- 
charged by  the  plaintiff.  This,  indeed,  might,  if  it  had 
occurred,  have  barred  the  plaintiff  from  taking  out  another 
execution,  or  acting  further  upon  that  But,  this  could 
not  be  set  up  against  him,  by  any  other  than  those  against 
whom  the  judgment  was  originally  rendered.  If  they 
chose  to  waive  this,  or  failed  to  avail  themselves  of  i(^  and 
a  Sheriff  afterwards  made  the  money  on  execution^  his 
sureties  could  not  defend  themselves  upon  the  plea,  that  if 
the  party  had  not  discharged  the  defendant,  arrested  on 
the  ca.  sa.y  he  might  thus  have  gotten  satisfiicdon  of  his 
debt,  and  no  responsibility  could,  in  that  case,  have  fallen 
upon  them.  When  a  Sheriff  declares  and  returns  that  he 
has  made  the  money,  whether  that  be  true  or  false,  it  can 
be  no  default  in  the  creditor,  as  it  relates  to  the  sureties  of 
the  Sheriff,  to  discharge  his  original  debtors. 

Upon  the  whole,  I  think  the  order  refusing  to  dissolve 
the  injunction  should  be  reversed,  and  the  injunction  dis- 
solved. 

Judge  COALTEK. 

The  contract  which  was  entered  into  between  Daniel 
Ragany  the  deputy  Sheriff,  and  Broum,  was  one  which 
I  think  ought  to  meet  with  the  disapprobation  of  every 
Court;  especially  as  it  provided  for  a  course  of  proceed- 
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ings  OQ  an  execution  which  might  eventually  come  to  the    1824. 
hands  of  the  deputy  or  his  principal,  or  some  other  deputy  ^^^'^y- 
Sheriff  of  the  county,  which,  if  not  in  strictness  of  law    Nomi 
contrary  to  the  truth  of  the  case,  at  least  held  out  great  crommey 
temptations  to  the  substantial  violation  of  his  oath,  and  the      ^^ 
duties  of  his  ofiSce.     The  fact,  that  whenever  the  execu- 
tion came  to  his  hands,  he  would  be  interested  in  some 
slip  being  made,  which  would  retard  the  recovery  of  this 
debt;  that  such  slip  was  made,  probably  by  his  svb-deputy; 
and  all  the  other  circumstances  of  this  case,  make  an  ample 
commentary  on  this  text 

Had  he  stipulated  with  Brotonj  that  in  case  the  execu- 
tion should  come  to  the  county  of  Rockingham,  and  be 
placed  in  his  hands,  that  he  would  return  it  ^'satisfied;'' 
and  when  it  did  come  to  his  hands,  he  had  refused  to  make 
such  return,  when  the  money  really  was  in  his  hands, 
paid  to  him  in  discharge  of  the  execution,  though  not  paid 
after  it  came  to  his  hands;  and,  if  he  could  have  found  no 
property  of  Broum  or  Bird  to  levy  it  on,  his  conscience 
must  have  been  asleep  indeed,  could  he  have  made  any 
other  return  on  it  than  "satisfied. "  Suppose,  in  such  case, 
the  creditor  had  known  that  Browuy  being  about  to  leave 
the  country,  had  thus  provided  for  the  indemnity  of  his 
sureties,  Bird  and  Deary y  by  an  actual  payment  of  the 
debt  to  the  Sheriff  making  this  return;  could  he  not  have 
denied  its  truth,  and  would  not  the  Court  either  have  com- 
pelled the  Sheriff  to  amend  his  return,  or  have  given  a 
judgment  against  him,  in  the  same  way  as  if  he  had  re- 
ceived the  money,  after  the  execution  had  come  to  his 
hands,  and  returned  "  no  property  found  ?"  Suppose  he 
had  returned  the  truth  of  the  case,  that  he  had  received 
the  money  before  the  execution  came  to  his  hands,  under 
a  proipise,  that  if  it  did,  he  would  return  it  "satisfied," 
and  then  had  the  money  in  his  hands,  but  elected  to  vio- 
late his  agreement  and  leave  the  parties  to  their  remedies 
fi^ainst  him  as  an  individual,  inasmuch  as  he  did  not  wish 
to  make  either  his  principal  or  his  sureties  liable;  I  am 
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1824.  strongly  inclined  to  think,  t]:iat  such  return  would  not 
February,  ayail  him  or  them.  Suppose  Browny  about  to  leave  the 
Norris  country,  and  not  having  time  to  see  the  creditor  or  his  at- 
Crainm  ^^^^Yy  ^^^  ^o  placed  the  money  in  the  hands  of  the  prin- 
Sm»  cipal  Sheriff,  and  he  had  returned  the  truth  of  the  oase, 
and  that  no  property  could  be  found,  whereof  to  make  the 
debt,  would  such  return  protect  his  sureties  or  him,  from  a 
summary  judgment?  I  strongly  incline  to  think  not 
Certainly  if^  in  either  case,  the  execution,  had  been  re- 
turned *^  satisfied,''  it  appears  to  me,  that  the  sureties  could 
not  alledge,  in  a  Court  of  Equity,  that  because  the  money 
was  paid  before  the  execution  came  to  hand,  they  were  not 
responsible.  I  think  so,  not  only  because  the  execution 
was  in  fact  satisfied,  but  because  a  return  was  made,  which 
precluded  the  creditor,  for  a  time,  at  least,  from  suing  out 
another  execution.  For,  suppose  the  sureties  could  after- 
wards procure  a  return  of  the  truth  of  the  case,  and  would 
thereby  be  relieved  against  the  immediate  effects  of  this 
return;  yet,  the  return  of  ^^  satisfied"  being  fidse,  as  is 
BOW  supposed,  would  have  been  an  official  act,  for  which 
the  sureties  would  have  been  responsible;  and,  although  a 
judgment  might  have  been  recovered  against  them  on  a 
tiise  return,  yet,  being  responsible  on  another^grcMmd,  a 
Court  of  Equity  would  not  relieve. 

The  case  under  consideration,  in  regard  to  the  p<Hnt 
now  discussed,  only  differs  from  the  one  supposed,  in  this; 
that  the  Sheriff  was  not  to  return  the  first  execution  *^ satis- 
fiedy*^  but  was  to  have  the  delay  of  a  forthcoming  bond; 
that  is  to  say,  although  the  debt  was  in  reality  paid,  the 
Sheriff  was  not  to  return  the  truth  of  the  case,  but  to  pro- 
ceed to  levy  and  take  a  bond  as  aforesaid.  It  appears  to 
me,  that  this  cannot  strengthen  the  argument  for  the  sure- 
ties. The  entering  into  such  contract  was  undoubtedly 
wrong,  as  aforesaid;  but,  was  probably  not  such  a  viola- 
tion of  his  duty,  as  would  have  subjected  his  sureties,  had 
the  execution  never  come  to  his  hands;  but,  when  it  was 
delivered  to  him,  we  then  mount  a  step  higher.     He  has 
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then  the  execution  in  his  hands,  and  the  money  also  to  pay  1824. 
it;  and,  suppose  the  Court  .could  wink,  as  he  did,  at  the  ^^^^^y- 
enormity  that  this  payment  was  only  to  be  applied  to  a  Norris 
subsequent  execution,  which  might  never  come  to  his  cruroiney 
hands;  yet  surely  he  was  bound  to  proceed  legally  and  *'«• 
regularly  with  the  execution  then  in  hand.  Say  that 
neither  he  nor  the  Court  are,  in  this  stage  of  the  business, 
to  consider  this  as  a  discharge  of  the  execution;  then  he 
was  bound  at  least  to  proceed  legally  to  levy  it  This  he 
neither  does  himself,  nor  procures  to  be  done.  He  was 
interested  that  a  slip  should  be  made.  This  was  made, 
either  through  design,  or  from  the  negligence  or  ignorance 
of  another  deputy,  who,  it  is  alledged,  took  the  bond.  His 
responsibility,  and  that  of  his  sureties,  began  the  moment 
the  execution  was  put  into  his  hands.  At  that  time  he 
held  it,  and  the  money  for  its  discharge,  under  this  con- 
tract. The  contract,  in  connection  with  his  official  duty, 
now  come  into  operation  together.  Suppose  he  had  re- 
ceived the  money  and  bonds  on  speculation  at  that  time, 
under  an  agreement  with  Browrij  that  he  was  to  have  the 
delay  of  a  forthcoming  bond.  Would  not  this  be  a  viola- 
tion of  his  duty  in  limine^  for  which  his  sureties  would 
have  been  liable?  Suppose  this  had  been  done,  when 
Brown  was  on  his  departure  from  Virginia,  with  abundant 
property  liable  to  the  execution,  but  instead  of  doing  his 
duty  in  levying  it^  Brown^  by  giving  him  an  advantageous 
speculation  in  bonds,  obtains  liberty  to  depart;  the  bond 
is  forfeited,  and  on  a  new  execution,  all  parties,  deputy 
Sheriff  and  all,  are  insolvent;  is  this  violation  of  duty  not 
to  be  visited  on  his  sureties?  The  sureties  on  the  delivery 
bond  may  have  been  good,  but  have  also  left  the  State 
before  execution  on  it;  so  that  there  was  no  violation  of 
duty,  in  not  taking  a  sufficient  bond.  Surely,  it  appears 
to  me,  his  receiving  a  bribe,  as  it  were,  from  the  debtor, 
in  order  to. forego  the  lawful  and  plain  line  of  his  duty, 
however  honestly  he  may  have  intended  to  pay  the  debt, 
cannot  purge  such  transaction  of  its  original  impropriety. 
Vol.  II.  .  44 
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As  to  the  first  objection;  it  appears  to  me,  that  the  fact    1824. 
that  the  execution  was  levied  on  property,  which  was  ^^^Jj[J^* 
then  in  the  hands  of  the  deputy  Grouse^  cannot  vary  the     n  orris 
case  from  what  it  would  have  been,  had  the  execution  crummey, 
merely  been  in  his  hands.     It  would  have  bound  the  pro-       **^- 
perty  of  those  against  whom  it  issued,  as  much  as  if  that 
property  had  been  actually  levied  on;  and,  a  discharge  of 
this  lien,  if  the  defendants  had  property  which  was  so 
bound,  would  have  been  an  equal  injury  to  the  sureties. 
The  seizure  of  that  property  only  shews,  to  a  certainty j 
that  there  was  property  bound,  and  that  that  property  was 
within  the  power  of  the  Sheriff;  but,  a  knowledge  that 
the  property  was  seized,  is  denied  by  the  attorney  of  the 
creditor. 

The  question  then  recurs;  was  the  assent  of  the  creditor, 
that  CrousCf  if  he  thought  proper,  might  deliver  the  exe- 
cution  to  Saganf  ihsit  he  might  return  it  ^^  satisfiedy^^ 
either  in  fact  or  in  law,  a  fraud  on  the  sureties  ?  The  ex- 
ecution on  which  the  forthcoming  bond  had  been  taken, 
was,  in  the  first  instance,  placed  in  the  hands  of  Ragan. 
He  had  given  a  receipt,  on  the  day  that  bond  is  alledged  to 
have  been  forfeited,  to  the  debtor  Brown^  for  the  amount 
of  the  money  due.  Daniel  Ragan^  and  his  brother,  John 
Raganj  were  sureties  for  Broivn  in  this  bond.  The  lat- 
ter knew  not  of  this  fact,  and  so  made  no  defence.  The 
former  did  not,  for  reasons  too  manifest.  An  execution 
then  was  out  against  Brown^  and  John  Ragany  (as  to  Da- 
niel he  could  not  complain  of  it,)  on  a  bond,  which  the 
creditor  had  a  right  to  believe  had  not  been  forfeited;  and 
the  Sheriff  who  had  received  the  money,  and  who  ought 
to  have  returned  the  execution  ^^ satisjiedy^'  is  now  wil- 
ling to  do  justice,  and  having  the  money  in  his  hands,  is 
desirous  to  return  ^^  satisfiedy^^  as  in  substance  was  the 
truth  of  the  case,  on  the  execution  in  question.  The  cre- 
ditor asserts  that  Crouse  may  place  the  execution  in  the 
hands  of  Ragany  in  order  that  this  return  may  be  made. 
Suppose  that  he  had  known  nothing  about  it,  or,  having 
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1824.    been  informed  that  Ragan  had  received  the  money  on  the 
February,  ^^y  q{  gjje,  had  refused  to  interfere  one  way  or  the  other^ 
Norria    and  that  Crouse  had  delivered  the  execution  to  Ragan^ 
'"'       who  had  made  the  return;  could  the  sureties  have  had  re- 
Ac      lief  on  this  ground,  against  the  creditor?      Surely  not. 
Could  they  have  had  recourse  against  Crouse,  because  he, 
knowing  the  same  fact,  had  put  it  in  the  power  of  Ragan 
to  make  this  return,  instead  of  levying  the  execution  him- 
self?    Was  he  guilty  of  a  breach  of  duty,  for  which  an 
action  could  have  been  sustained  on  his  official  bond^  tor 
placing  the  execution  in  the  hands  of  another  deputy?     If 
this  was  a  breach  of  duty,  then  Ragan  had  been  twice 
guilty  of  a  similar  breach  as  to  the  preceding  executions, 
for  which  he  and  his  sureties  were  responsible.     If  it  be 
said,  that  he  placed  those  executions  in  the  hands  of  other 
deputies  to  be  acted  on  legally,  but  this  was  placed  in  his 
hands,  in  order  to  make  a  false  return  thereon,  I  answer, 
that  this  is  assuming  a  fact  which  is  denied.     It  is  denied, 
tliat  a  Sheriff  may  not  lawfully  and  justly  return  an  exe- 
cution ^^  satisfiedy^^  without  levying  it  upon  the  property 
of  .the  debtor,  when  he  has  money  of  that  debtor  in  his 
hands,  to  the  amount  of  the  execution.     True,  if  there  is 
a  fraudulent  combination,  to  subject  the  sureties  of  an  in- 
solvent deputy  Sheriff  to  the  payment  of  the  "debt,  they 
may  get  relief;  but,  such  fraud  and  combination  must  be 
shewn.     If  Crouse  then  might  have  lawfully  handed  over 
this  execution  to  Ragan,  having  no  interest  that  he  should 
make  a  slip  in  the  business,  and  without  the  imputation  of 
any  such  interest,  but  bona  fide,  and  to  all  appearance,  an 
act  of  substantial  justice  to  the  debtor  and  his  sureties,  and 
to  enable  Ragan,  as  it  were,  to  amend  a  former  return, 
permitted,  if  not  directed  by  him,  to  be  made  contrary  to 
the  truth  of  the  case,  I  cannot  perceive  how  the  creditor 
can  be  injuriously  affected  by  assenting  to  such  act  of  jus- 
tice.    It  ought  to  be  shewn  that  he  had  some  interest  irf, 
or  some  improper  motive  for,  giving  his  assent. 
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As  to  the  second  objection,  I  have  not  considered  the    1824. 
question,  whether  the  principles  involved  in  it  apply  to  ^]^™3' 
the  case  of  sureties  of  Sheriffs,  or  to  those  of  executors,     Norrb 
&c.     They  seem  to  be  excepted  out  of  the  act  of  Assem-  cniramey» 
-bly  giving  a  summary  remedy  to  sureties,  in  the  nature  of      **•• 
a  bill  quia  timet ^  and  whether  they  were  so  excepted,  be- 
cause they  do  not  properly  fall  within  the  doctrines  on  that 
subject,  or  it  was  thought  best  to  leave  them  to  the  deci- 
sions of  the  Courts  of  Equity,  to  be  adjudged  according  to 
the  peculiar  circumstances  attending  each  case,  is  a  ques-* 
tion  too  important  to  be  decided  without  full  consideration. 
But,  admitting  for  the  present,  that  the  doctrines  do  ap- 
ply in  this  case,  I  nevertheless  think,  first,  that  after  the 
return  was  made  by  Ragauj  the  creditor,  if  his  rights 
stood  in  the  same  condition,  as  if  he  had  been  totally  igno- 
rant of  all  these  transactions,  except  what  appeared  on  the 
record,  and  are  not  changed  by  his  assent  to  the  return, 
could  not  have  been  compelled  to  litigate  the  question, 
how  far  Broum^  or  John  Ragan^  were  bound  to  pay  this 
money,  in  exoneration  of  Daniel  Ragan^ssxxreMe^  Those 
.  sureties  would  have  an  equal,  or  better  right  to  litigate  this 
matter,  than  the  creditor.     Nor  would  he  have  been  bound 
to  move  to  have  his  execution  and  this  return  quashed,  so 
as  to  exonerate  Ragan^s  sureties,  and  re-issue  his  execu- 
tion, unless,  indeed,  his  rights,  under  that  return,  were 
impaired  as  aforesaid;  but,  if  this  be  the  case,  the  sureties 
have  now  a  right  to  repel  his  claim  against  them,  on  that 
ground,  independent  of  that  now  under  consideration. 

Secondly.  They  could  only  file  their  bill  then,  to  com- 
pel him  to  proceed  by  motion,  &c.  against  Ragan,  so  as  to 
get  judgment  as  soon  as  possible,  in  order  to  levy  the  ex- 
ecution on  his  property,  or  to  give  them  a  speedy  recourse 
against  him. 

As  to  this;  there  was,  in  the  first  place,  no  stipula- 
tion which  could  prevent  this,  unless  Ragan  had  paid  the 
$  2,000.  But,  if  there  was  not  time,  and  the  $  2,000  were 
not  paid,  this  agreement  to  stay  was  without  consideration. 
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1824.  The  return  on  the  execution,  said  to  be  the  consideratioa 
Febnuff^.  received,  was  a  favor  granted  to  Sagan.     It  was  to  favor 

U^^i,  him  and  his  sureties,  that  all  this  arrangement  took  place. 
^^_'°'       The  whole  was  understood  to  be  a  favor  granted  by,  not 

CronnnoVy 

*t«'  one  conferred  on,  the  creditor,  and  depended  on  the  other 
deputy  agreeing  to  give  the  execution  to  Ragan,  The 
creditor,  as  it  regarded  his  interests,  would  have  preferred 
to  let  the  matter  go  on  as  it  was. 

As  well  on  this  ground,  therefore,  as  because,  viewing 
the  whole  tissue  of  misconduct  now  detailed  in  this  case^ 
of  which  the  creditor  was  ignorant,  as. well  as  the  sureties , 
Ragan  could  not  have  opened  his  mouth,  to  say  that  the 
creditor  was  bound  not  to  proceed,  and  that  he  must,  con- 
sequently, lose  his  remedy  against  the  sureties.  The  de- 
cree must  be*  reversed. 

Judge  Cabell. 

There  can  be  but  one  opinion  as  to  the  conduct  of  Dan- 
iel Ragari  in  the  early  stages  of  the  transactions,  disclosed 
by  this  record.  But,  the  fairness  or  unfairness  of  his  con- 
duct, is  an  enquiry  unimportant  to  die  decision  of  the  pre- 
sent case;  nor  is  it  material  to  ascertain  whether  he  actu- 
ally had  an  execution  in  his  hands,  at  the  time  he  gave  the 
receipt  bearing  date  the  31st  December,  1819;  nor  whether 
the  money  for  which  that  receipt  purports  to  have  been 
given,  was  paid  at  that  time,  or  at  any  antecedent  period  ^ 
nor  even  whether  his  sureties  could,  in  any  manner,  be 
bound  by  that  receipt.  The  execution  which  is  the  sub- 
ject of  the  present  controversy,  was  put  into  his  hands, 
after  that  period;  it  being  clearly  proved  that  he  had  pre- 
viously received,  from  the  debtor,  funds  more  than  suffi- 
cient to  discharge  it  This  execution  he  returned  '^mo- 
ney made  and  ready  to  render;"  and  the  question  now  is, 
whether  he  and  his  sureties  are  liable  for  the  amount  of 
the  execution,  in  consequence  of  that  return. 


Court  of  vippeals  of  Virginia,  851 

I  do  not  think  that  a  sound  construction  of  the  48th  sec-  1824. 
tion  of  the  execution  law,  1  R.  C.  543,  543,  will  per-  ^]^^;^- 
mit  the  Sheriff  or  his  sureties  to  controvert  the  truth  of  Norris 
the  return.  That  the  Sheriff  or  other  officer  is  estopped  cruramey, 
to  deny  the  truth  of  his  own  return,  is  the  most  obvious  *"*• 
result  of  general  prihciples;  and  it  seems  to  me  equally 
clear,  that  the  spirit  of  the  act  of  Assembly  will  not  per- 
mit the  sureties  of  the  Sheriff  to  controvert  it;  except,  in- 
deed, in  the  case  of  a  false  return,  procured  by  fraud  in 
which  the  creditor  participated.  To  make  true  returns  on 
all  process,  is  a  duty  which  forms  an  important  part  of  the 
condition  of  a  Sheriff's  bond.  The  return,  therefore,  in 
this  case,  if  false,  was  a  violation  of  the  condition  of  the 
bond;  and  it  was  injurious  to  the  creditor,  as  it  barred  him 
from  taking  out  and  prosecuting  another  execution.  If, 
then,  a  Sheriff  makes  a  return,  and  the  consequences  of 
that  return  are  about  to  be  brought  to  bear,  as  in  this  case, 
upon  him  and  his  sureties,  it  would  be  strange,  indeed, 
that  his  sureties,  those  who  have  bound  themselves  that  all 
his  returns  shall  be  true,  should  be  permitted  to  escape, 
by  alledging  that  the  return  is  false;  by  alledging  that 
which  of  itself  is  a  forfeiture  of  their  bond,  and  an  injury 
to  the  creditor.  The  words  of  the  act  of  Assembly  leave 
no  doubt  on  the  subject  It  declares,  that  "  if  any  She^ 
riff,  &c.,  shall  make  return,  &c.,  that  he  hath  levied  the 
debt,  &c. ,  it  shall  and  may  be  lawful  for  the  creditor,  &c. , 
to  demand  judgment  against  such  Sheriff,  &c.,  or  the  se- 
curities, &c.,  for  the  money,  &c.,  or  so  much  as  shall  be 
returned  levied^  fyc;^^  thus  making,  as  I  conceive,  the  re- 
turn, whether  true  or  false,  conclusive  both  on  the  officer 
and  his  sureties.  Let  us  suppose,  that  a  Sheriff  receiving 
an  execution  against  a  man  in  whom  he  has  great  confi- 
dence, fails  to  levy-it,  but  returns  it  satisfied,  relying  on 
the  promise  of  the  debtor  to  have  the  money  forthcoming, 
before  it  will  be  required  by  the  creditor.  Can  it  be  be- 
lieved, that  the  sureties  would  be  allowed  to  say,  in  oppo- 
sition to  the  return,  that  the  money  had  not  been  received 
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1824.  by  the  Sheriff?  If  the  Sheriff  and  his  sureties  would  be 
February,  ^ound  by  the  return  in  such  a  case,  much  more  ought  they 
Norris  ^o  be  bound  in  the  present  case,  where  funds  sufficient  to 
^  ''•  discharge  the  debt,  had  been  previously  put  into  the  hands 
&o.  '  of  the  Sheriff,  on  an  agreement  that  he  would  discharge  it 
Although  the  conduct  of  Ragan,  in  many  of  the  previous 
stages  of  this  business,  was  most  grossly  fraudulent,  yet  I 
do  not  perceive  either  moral  or  legal  impropriety  in  his 
returning  this  execution  satisfied,  under  the  attending  cir- 
cumstances. And,  if  it  was  not  improper  in  him  to  make 
this  return,  it  was,  a  fortiori^  not  improper  in  ^llen  to 
consent  to  that  return;  the  more  especially,  as  he  then  be- 
lieved that  the  money  had  been  received  by  Sagan  at  a 
time  when  the  former  execution  was  in  his  hands.  And 
this  is  a  sufficient  answer  to  that  part  of  the  case  of  the  ap- 
pellees, which  seeks  relief  from  an  alledged  fraudulent  com- 
bination between  Ragany  and  Mletiy  the  attorney  for  the 
creditor.  There  is  not,  in  my  opinion,  the  slightest  foun- 
dation for  such  an  imputation.  For,  even  U  Ragan  was 
actuated,  in  this  stage  of  the  proceedings,  as  in  some  of  the 
former  stages,  by  a  deliberate  intention  to  commit  a  fraud, 
Mhn  did  not  participate  in  that  intention.  He  did  nothing 
which  he  had  reason  to  believe  was  improper.  If  the  fact 
had  been,  as  Mhn  supposed,  not  only  that  the  money  had 
been  actually  paid  to  Ragan^  but  that  he  had  given  a  re- 
ceipt for  it,  at  a  time  when  the  former  execution  was  in 
his  hands,  it  would  have  been  right  to  discharge  the  pro- 
perty, and  return  the  execution  satisfied,  as  was  done. 
As  to  the  pretension  that  the  sureties  are  discharged  by 
.  the  time  promised  to  Ragany  for  payment,  I  have  only  to 
observe,  that  even  if  there  was  a  sufficient  consideration 
to  support  the  agreement,  yet  the  agreement  to  grant  in- 
dulgence was  a  conditional  one.  It  depended  on  a  condi- 
tion, which  was  to  be  performed  before  the  creditor  could 
make  any  motion  against  Ragan  or  his  sureties;  and,  as 
that  condition  was  not  performed,  the  party  was  left  to  his 
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right  of  motion,  in  the  same  way,  and  to  the  same  extent^     1824. 
as  if  the  agreement  had  never  been  made.  Febrtuxni, 

I  am  of  opinion  to  reverse  the  order  of  the  Chancellor^     l^orris 
and  to  dissolve  the  injunction.*  Crummej, 

be. 
*  Jndge  Brooke,  absent. 


Whittinotok  and  others  v.  Ghbibtiak  and  others.    1824. 

Where  the  title  to  landt  has  been  re-reflted  in  the  CominoBwealth,  ftr  iion.pa3r« 
.ment  of  quit-rents,  saeh  lands  cannot  be  taken  ap  as  waste  and  unappropria« 
ted,  under  a  Land-OfBee  Treasuiy  Warrant ;  but,  thej  eao  onl/  be  acquired 
by  petition. 

A  demise  being  laid  in  cgeetment,  before  the  title  of  the  letsor  of  the  pUdatiflT 
accrued,  cannot  be  taken  advantage  of  after  issue  joined. 

In  Virginia,  the  record  of  an  action  of  ejectment  is  not  conclusiTe  evidence  of 
the  date  of  the  demise,  in  an  action  for  mtme  profits,  although  it  m  condu- 
iive  as  to  the  UliU, 

In  a  demurrer  to  evidence,  it  is  not  neeessaiy  to  enter  on  the  record  an  admis- 
sion of  all  proper  inferences  from  the  facts  \  but,  it  may  be  left  to  the  Cwirt 
to  draw  such  inferences. 

This  was  an  appeal  from  the  Superior  Court  of  Amherst 
county.  The  case  was  elaborately  argued  in  this  Court, 
by  Stanardf  for  the  appellants,  and  Johnson^  for  the  ap- 
pellees; but,  as  the  opinions  of  the  Judges  contain  a  com- 
plete view  of  the  case,  as  well  as  of  the  points  made  in 
the  argument,  any  other  report  would  be  unnecessary. 

Ftbrxi^ry  26.     Judge  Green. 

The  land  in  dispute  is  1,000  acres,  part  of  a  larger  tract, 
patented  on  the  10th  day  of  September,  17^5,  to  James 
Christian^  John  Christian,  and   WilKam  Broton,  for 

Vol.  II.  45 
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1824.  3f926  acres.  James  and  John  Christian  died  before  the 
February,  y^^  1768,  and  Brown  survived  them;  and  they  being 
WhitUng.  jointenants,  the  title  to  the  whole  land,  as  the  law  then  was, 
*^^^-  survived  to  him.  On  the  7th  of  September,  1768,  John 
Chnrtiwi,  Christian^  the  son  of  the  patentee  John,  and  father  of  the 
lessors  of  the  plaintiffs,  gave  his  bond  to  John  Edloe,  for 
the  conveyance  of  1,000  acres  of  the  said  patent,  to  be 
laid  off  as  Edlot  should  choose,  so  as  not  to  interfere  with 
the  lands  already  laid  off,  and  surveyed  by  James  Htg- 
ginbotham.  On  the  5th  of  November,  1788,  James 
Higginbotham  surveyed  and  laid  off  these  1,000  acres,  for 
the  heirs  of  Edloe.  On  the  19th  of  January,  1798,  Alex- 
ander  Edloe,  heir  at  law  of  John  Edloe,  assigned  this 
bond  to  John  Christian,  the  nephew  of  John  Christian, 
the  obligor;  who,  in  February,  1798,  assigned  it  to  the 
obligor,  who  was  the  father  of  the  lessors  of  the  plaintiff, 
and  for  whose  benefit  John  Christian,  the  nephew,  had 
procured  the  original  assignment  On  the  29th  of  April, 
1774,  the  land  so  patented  was,  upon  the  petition  oiJohn 
and  Charles  Christian  against  William  Brown,  and  the 
devisees  of  John  Christian,  and  the  devisees  of  James 
Christian,  by  an  order  of  the  General  Coiirt,  lapsed  for 
the  non-payment  of  the  quit-rents,  and  the  lands  declared 
to  be  vested  again  in  the  Crown.  James  London^s  depo- 
sition, taken  September  23d,  1801,  in  a  suit  in  Chancery, 
between  John  and  Charles  Christian  against  Reuben 
Norvell^  states,  that  the  land  called  John  Christian^  on 
the  waters  of  Rocky  Run,  had  been  settled  upwards  of  45 
years.  That  of  Charles  Christian,  taken  in  the  same 
suit.  May  18,  1804,  states,  that  William  Brown  agreed 
with  John  Christian,  the  father  of  the  lessors  of  the  plain- 
tiff, that  if  he  would  make  John  Edloe  a  good  title  to 
1,000  acres  out  of  the  said  patent,  he  would  relinquish  all 
his  right  in  the  said  land,  and  never  after  did  he  lay  any 
claim  to  the  land.  The  witness  states,  that  he  had  no  in- 
terest in  the  1,000  acres  purchased  by  Edloe.  These  1,000 
teres  were  charged  for  taxes  to  J.  Edloe;  and  the  taycs 
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were  paid  by  John  Christian j  in  the  name  of  Edloe^  from  1824. 
the  year  1782  to  1787,  both  inclusive,  and  for  the  years  (J^J^^' 
1788  and  1789,  without  its  being  designated  in  the  re*  whittiog- 
eeipt  on  whose  account  the  taxes  were  paid.  This  land,  ^^*^^* 
called  Edloe%  containing  1,000  acres,  is  the  land  in  dis-  ^g^' 
pure,  and  was  granted  to  Reuben  Norvell,  by  three  pa- 
tents, bearing  date  in  October  and  November,  1797,  upon 
surveys  made  in  November,  1795,  and  February  and 
March,  1796,  and  was  settled  by  his  tenant  in  1802  or 
1803;  and  held  by  him  ever  since.  This  was  the  first  ao-  - 
tual  settlement  made  on  that  part  of  the  land  called  Ed- 
loe^s;  and  no  act  of  ownership  over  this  part  of  the  land  is 
shewn,  except  that,  in  1772,  a  person  who  lived  adjoining 
the  land,  got  some  timber  for  building  a  tobacco  house  from 
that  part  of  the  land,  by  the  permission  of  James  Chris- 
tian^  who  acted  as  agent  of  the  owners,  who  were  reputed 
to  be  the  Christians  of  New  Kent,  but  the  witness  knew 
not  which.  But,  John  Christian  was  reputed  to  have  an 
interest;  whether  as  sole  claimant  or  not,  the  witness  did 
not  know.  The  land  where  the  timber  was  gotten,  was 
not  then,  but  was  afterwards,  called  Edloe^s.  It  is  also 
proved,  that,  before  the  year  1770,  there  was  an  old  set- 
tlement on  a  part  of  the  patented  land:  that,  John  Chris- 
tianj  in  1773,  claimed  all  the  land  not  before  sold;  and, 
in  the  same  year,  Oossett  took  possession  of  the  old  im- 
provements under  John  Christian^  and  that  part  of  the 
land  was  afterwards  sold  to  Orissom  by  John  Christian: 
that  Henry  Christian  settled  on  a  part  of  the  said  land, 
as  the  witness  understood,  claiming  under  Johp  Christian^ 
in  1776  or  1777,  and  resided  there  in  1788:  John  and 
Charles  Christian^  at  whose  instance  the  land  had  been 
lapsed,  conveyed  933  acres  of  the  lapsed  land  to  Orissom, 
on  the  30ih  of  October,  1777,  and  507  acres  to  Henry 
Christian,  on  the  9th  of  December,  1777,  and  507  acres 
to  Charles  Christian  of  Goochland,  on  the  24th  of  Sep- 
tember, 1778.  The  heirs  at  law  of  John  Christian  brought 
their  ejectment,  upon  the  case  above  stated,  against  WhU- 
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1824.  tington,  claiming  under  Reuben  NorvelL  The  above 
Ft^>ruary\  ^gg^  j^  substance,  all  the  evidence  given.  The  demise  if 
y^Y^^xM'  lai<i  o^  ^6  fi*^*  ^f  January,  1795.  The  defendant  moved 
too,  &0.  ^j^g  Court,  to  compel  the  plaintiffs  to  join  in  a  demurrer  to 
Christko,  the  evidence,  which  they  resisted.  But,  the  Court  com* 
pelled  them  to  join,  and  gave  judgment  for  the  plaintifis. 
It  is  objected  by  the  appellants,  that  the  date  of  the  de- 
mise laid  in  the  declaration,  being  befoTre  the  death  of  John 
Christiany  and  consequently  before  the  title  of  the  lessors 
of  the  plaintiffs  accrued  to  them,  they  were  then  incapable 
of  making  a  lease,  and  consequently  the  plaintiffs'  actioa 
cannot  be  maintained,  notwithstanding  the  act  of  Assem- 
bly which  provides,  that  ^^  after  issue  joined  in  ejectment 
on  the  title  only,  no  exception  of  form  or  substance  shall 
be  taken  to  the  declaration  in  any  Court  whatsoever;"  the 
more  especially  as,  by  the  common  law,  a  judgment  in 
ejectment  is  conclusive  evidence  of  title,  at  the  date  of  the 
demise  laid  in  the  declaration,  in  an  action  for  mesne  pro- 
fits. The  objection  which  is  now  urged  was  considered  in 
the  case  of  Duval  v.  Bibb^  3  Call,  362,  and  over-ruled; 
and  I  think  rightly.  The  object  of  the  statute  was  to 
limit  the  defendant  in  ejectment,  after  issuMoined  on  the 
title  only,  to  objections  to  the  title  only;  so  that,  if  the  ' 
lessors  of  the  plaintiff  could  shew  a  title  at  the  time  the 
suit  was  instituted,  they  were  entitled  to  recover,  notwith- 
standing any  error  in  form  or  substance.  The  case  of 
Butts  y.  Blunt  J  1  Ran.  255,  does  not  controvert  this  po- 
sition. In  that  case,  the  evidence  declared  to  be  inadmis- 
sible had  no  tendency  to  prove  any  title  in  the  lessor  of  the 
plaintiff.  It  was  that  title  which  was  in  issue>  and  to 
which  the  proofs  of  the  parties  were  necessarily  confined. 
The  objection  was  not  to  the  declaration,  but  to  the  proojb 
offered  to  shew  a  fee  simple  title  in  a  person  other  than  the 
lessor.  It  is  true,  that  this  construction  of  the  statute  and 
the  rule  of  the  common  law  referred  to,  cannot  exist  to- 
gether. The  consequence  is,  that  the  statute  abrogates 
Ibat  rule  of  the  common  law  in  toto,  and  io  an  action  for 
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fne9ne  profits,  the  plaintiff  may  exhibit  the  judgment  in     1824. 
ejectment  as  conclusive  evidence  of  his  title  at  the  time  of  ^<^*^u«ni' 
the  institution  of  the  action  of  ejectment,  but  must  pro-  whitUng* 
duce  other'^roof  to  shew  the  commencement  of  the  title    t<>»>>(«« 
established  by  that  judgment  ChnBtiaop 

On  the  part  of  the  appellee,  it  is  strongly  insisted,  that 
the  Court  erred  in  compelling  him  to  join  in  the  demurrer 
to  evidence  tendered  by  the  other  party;  and,  the  authori- 
ties shewing  the  original  practice  of  the  English  Courts  on 
this  subject,  have  been  brought  to  the  attention  of  the 
Court,  and  ably  commented  on.  From  these  it  appears, 
that  the  -former  practice  was,  to  require  the  party  demur- 
ring to  admit  upon  the  record  the  existence  of  all  facts, 
which  the  evidence  offered  by  the  other  party  conduced  to 
prove.  Those  facts  were  to  be  ascertained  by  the  Court; 
and  in  thb  respect,  the  Court  might  err  in  opinion,  and  if 
80,  and  the  party  refused  to  make  the  admission,  he  lost 
the  benefit  of  his  demurrer;  or,  if  he  made  the  admission 
on  record,  it  bound  him  irrevocably.  In  the  latter  case, 
the  error  of^the  Court  could  never  be  corrected;  and  in  the 
former,  not  without  a  protracted  litigation,  attended  with 
great  delay  yd  expense,  to  wit:  by  bill  of  exceptions  and 
appeal. 

To  avoid  this  inconvenience,  the  modern  practice  is, 
especially  in  Virginia,  where  it  has  been  sanctioned  by  re- 
peated decisions  of  this  Court,  to  allow  either  party  to  de- 
mur, unless  the  case  be  clearly  against  the  party  offering  the 
demurrer,  or  the  Court  should  doubt  what  facts  should 
reasonably  be  inferred,  from  the  evidence  demuired  to; 
in  which  case,  the  jury  is  the  most  fit  tribunal  to  decide;  to 
put  all  the  evidence  on  both  sides,  into  the  demurrer;  and 
then  to  consider  the  demdrrer,  as  if  the  demurrant  had  ad- 
mitted all  that  could  reasonably  be  inferred  by  a  jury,  from 
the  evidence  given  by  the  other  party,  and  waived  all  the 
evidence  on  his  part,  which  contradicts  that  offered  by  the 
other  party,  or  the  credit  of  which  is  impeached;  and  all 
inferences  from  his  own  evidence^  which  do  not  necessa^ 
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1824.    rUy  flow  from  it     With  these  limitations,  the  party  whose 

Febntary,  CTidence  is  demurred  to,  has*  all  the  benefit  of  the  ancient 

Whittins-  practice  which  it  was  intended  to  give  him,  without  sub* 

***^*^  jecting  the  other  party  to  its  inconveniencies;  and  no  dis* 

ChrittiMi,  puted  fact  is  taken  from  the  jury,  and  referred  to  the  Court 

I,  therefore,  think  that  the  Court  was  right,  in  compelling 

the  appellees  to  join  in  the  demurrer. 

Upon  the  merits  of  this  case,  I  feel  some  difficulties. 
The  questions  which  arise  in  this  case,  have  been  twice 
discussed  here;  once  in  the  Court  of  Appeals,  and  once  in 
a  Special  Court  of  Appeals;  and  the  decisions  of  those 
Courts  respectively,  (considering  the  division  of  the  Judg- 
es in  the  last  case,)  nearly  neutralise  each  other. 
These  questions  seem  to  arise  in  the  case: 

1.  Whether  the  petitioners  acquired,  by  the  judgment 
of  the  General  Court  in  1774,  any  right  which,  connected 
with  the  possession,  such  as  it  was,  enabled  them  to  sustain 
an  action  of  ejectment  ? 

2.  Whether  the  act  of  1798,  with  a  possession,  such  as 
it  was,  and  the  payment  of  taxes,  gave  to  JohM  Christian 
a  title  to  the  lands  in  question,  upon  which  he  could  main- 
tain an  ejectment?  and  this  last  question  TJiyrr  mitrrinllr 
affected  by  the  question, 

3.  Whether  the  lands  in  question,  after  the  establish- 
ment of  the  Land  Office,  were  liable  to  be  located  by  vir- 
tue of  a  Treasury  Warrant?  and  if  not, 

4.  Whether,  nevertheless,  the  legal  title  of  the  Com- 
monwealth passed  to  Norvell  by  the  grants  made  to  him? 

These  questions  involve  an  enquiry  into  the  general 
outline  of  the  land  laws  of  Virginia,  affecting  tiiis  ques* 
tion,  both  before  and  since  the  Revolution. 

During  the  Royal  government,  the  lands  belonged  to  the 
Crown,  and  were  granted  by  the  Governor,  with  the  ap- 
probation of  the  Council,  according  to  such  methods  and  . 
instructions  as  were,  from  time  to  time,  prescribed  and 
given  by  the  King  in  Counci).  It  is  impossible  now,  in 
consequence  of  the  destruction  of  the  public  records,  du- 
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ring  the  Reyolotiony  to  ascertain  what  were  the  rules  thus    1824. 
established,  in  all  their  details.     But,  a  pretty  full  outline  ^J^^T^' 
may  be  gathered  from  the  forms  of  patents,  as  they  are  re^  whitUng. 
gistered— our  acts  of  Assembly — ^the  remaining  fragments   ^^'^' 
of  the  Council  books,  and'  the  decisions  of  the  Court  of  <3briatum« 
Appeals,  since  the  Revolution,  in  which  the  ancient  prac- 
tice upon  this  subject  is  occasionally  referred  to.     Not- 
withstanding the  granting  of  lands  belonged  exclusively  to 
the  Govemor.and  Council,  under  the  direction  of  the  King 
in  Council,  (2  Sen.  St  cU  Lar.  p.  253,)  yet  the  acts  of 
the  Colonial  Assembly,  when  sanctioned  by  the  Crown, 
operated  as  limitations  on,  and  modifications  of  those  in- 
structions. 

During  the  government  of  the  Virginia  Company,  no 
reservation  or  condition  was  annexed  to  the  grants,  except 
a  reservation  of  a  quit-rent  to  the  Company.  But,  soon 
after  the  charter  of  the  Company  was  seized  into  the  King's 
hands,  we  find  that  the  patents  had  not  only  the  usual 
reservation  of  quit-rents,  but  also  the  following  proviso: 
Provided,  that  if  the  said  A.  B.  ahaU  not  plant  and  seat 
upon  the  said  land,  toithin  the  term  qf  three  years  now 
next  ensuing,  the  date  hereof,  that  then  it  shall  and  may 
he  lavafulfor  any  adventurer  or  planter  to  makechoice 
qf,  and  seat  upon  the  same.  {Patent  Book,  1626,  Feb- 
ruary 3.)  And  this  continued  to  be  the  form  of  the  pa- 
tents until  1710.  Not  only  might  any  other  enter  land 
not  patented  and  seated  according  to  the  proviso  of  the 
patent,  as  if  it  were  vacant,  but  in  1644  it  was  enacted, 
that  lands  deserted  after  they  were  settled,  might  be  taken 
up  and  patented  as  deserted,  by  any  other.  But,  in  1657 
it  was  enacted,  that  no  patent  should  thereafter  pass,  upon 
pv^tense  that  the  land  was  deserted  for  want  of  plant- 
ing within  the  term  of  three  years,  unless  an  order  be  first 
g^panted  by  the  Governor  and  Council  for  that  second  pa- 
tent, whereby  the  land  is  adjudged  so  to  be  deserted,  and, 
that  the  first  petitioner  for  deserted  land  shall  not  be  deni- 
ed to  have  the  first  grant     In  1661,  this  act  was  re-enact- 
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1834.    ^y  ^^^  ^^  addition  af  a  provision  that  the  first  petittoner 
I'ebruary.  should  bav.e  the  preference^  *'  he  making  his  rights/'  (that 
Whining.  «>  charter  or  importation  rights,)  <<  appear  when  he  pe- 
^^  *"•   titions  for  the  land." 

Chnttiui,  Id  1699,  (see  Council  Order  Book,  January  4,  1699, 
1700,)  new  instructions  addressed  to  Governor  Nicholson, 
as  to  a  new  method  of  granting  lands  in  Virginia,  were 
received,  the  particulars  of  which  cannot  be  ascertained, 
as  they  are  not  extant.  But,  it  appears,  that  in  this  year 
began  the  practice  of  granting  lands,  upon  coosideratioii 
of  composition  money  paid  to  the  Receiver  General;  and, 
that  all  questions  as  to  the  priority  of  entries  for  vacant 
land,  were  decided  by  the  Governor  and  Council  upon  ca- 
veats. (See  back  of  Council  Order  Book,  letter  of  August 
23j  1706,  containing  an  explanation  of  the  then  method  of 
taking  up  lands.)  lu  1705,  an  act  was  passed  '^'concern- 
ing  granting,  seating  and  planting  of  lands,  &c"  which 
Mr.  Hening  has  published  as  omitted  by  mistake  in  the 
revisals  of  1733  and  1752.  But,  it  was  not  published,  be- 
cause it  was  never  in  force;  for  the  Queen  disallowed  that 
act  and  the  act  of  1666,  declaring  what  is  meant  by  seating 
of  land.  (See  Orders  in  Council,  October  S4, 171 1. )  New 
.instructions  were  given  under  date  of  March  1,  1709-*10« 
(See  back  of  Council  Book.)  And  in  1710,  an  act  passed, 
probably  conforming  to  those  instructions,  declaring  tiiat 
lands  should  be  forfeited  for  failure  to  pay  quit-rents  for 
-  three  years,  and  providing  that  no  patent  should  be  gran- 
ted for  lands  forfeited  for  want  of  seating  and  planting,  or 
for  not  paying  quit-rents,  until  judgment  and  certificate 
obtained  from  the  General  Court;  which  coold  only  be  had 
upon  a  petition  to  the  Governor,  and  filing  a  cofrp  of  the 
petition  in  the  General  Court;  whereupon  the  party  should 
be  jsummoned,  and  thereupon  the  Court  might  declare  the 
lands  forfeited  and  again  vested  in  the  Crown,  and  certify 
to  the  Governor  that  the  prosecutor  was  the  first  petitioner, 
and  had  prosecuted  his  petition  with  effect;  which  certifi- 
cate shdl  entitle  the  party  obtaining  the  same,  to  have  a 
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patent  for  the  same  lands,  in  the  same  manner,  and  under    1884. 
the  same  restrictions  and  provisoes,  as  lands  not  before  ^^^^^!^' 
patented;  and  if  there  shall  happen  to  be  a  greater  quan*  whittbg- 
tity  of  forfeited  land  than  shall  be  granted  to  the  first  pe-    ***"i.*^ 
titioner,  then  the  residue  of  such  land,  so  forfeited,  shall  ^^l>n»*i«> 

ceo* 

be  granted  to  such  other  person  or  persons  as  shall  peii" 
iion  for  the  samsj  under  the  like  restrictions  and  provi-  . 
soes,  and  in  the  same  manner  as  landis  not  before  patented 
shall  be  granted.  This  act  was  re-enacted  in  1748,  with 
some  variations  in  the  words,  not  affecting  the  construction 
of  the  act;  and  this  latter  act  was  in  force  until  the  Revo- 
lution. After  the  act  of  1710,  the  patents  had  a  proviso, 
that  if  the  quit-rents  were  in  arrear  for  three  years,  or  the 
land  were  not  cultivated  and  improved  at  the  rate  of  three 
acres  for  every  fifty,  within  three  years,  the  land  should 
be  forfeited;  ^'and  thereafter  it  shall  and  may  be  lawful 
for  us,  &c.,  to  grant  the  said  land  to  such  other  persons  as 
we,  &c.,  shall  think  fit''  (Patent  Booh^  December  12, 
1710.)  In  1712,  other  instructions  were  received.  (See 
last  Order  in  Council,  ^pril22dy  1712,)  which  probably 
varied  considerably  the  former  method  of  granting  lands. 
I  am  confident,  that  these,  or  some  preceding  instructions, 
limited  the  right  of  taking  up  vacant  lands  at  the  pleasure 
of  the  party,  and  without  the  express  order  of  the  Govern- 
or and  Council,  to  400  acres  in  one  tract.  The  act  of  1705, 
which  was  disallowed  by  the  Queen,  attempted  to  fix  the 
maximum  of  locations  at  pleasure,  and  without  the  au- 
thority of  the  Governor  and  Council,  at  500  acres;  and  in 
my  examination  of  old  titles,  I  have  observed,  that  after 
this  period,  the  same  person  has  procured,  on  the  same 
day,  several  patents  for  400  acres  each,  all  adjoining  and 
forming  one  compact  body.  There  are  also  great  num- 
bers of  orders  on  the  Council  Books,  authorising  individu- 
als to  take  up  larger  quantities  of  land,  invariably  reciting, 
that  the  party  had  proved  to  the  Governor  and  Council, 
his  ability  to  seat  and  cultivate  the  same.  And  the  act  of 
1779,  for  ad/wting  and  settling  titles,  ire*,  recognises 
Vol,  n.  46 
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1824.    as  valid,  entries  upon  warrants  **with  the  surveyor  of  the 
February,  county,  for  tracts  of  land  not  exceeding  400  acres,  accor^ 
WhKtmg-  ding  to  act  of  Assembly/'     But  I  cannot  find  the  act  of 
ton^kc.    Assembly  alluded  to. 

Christian,  Xvi  order  of  Council,  of  October,  1723,  authorises  lands 
entered  and  surveyed  to  be  taken  up  by  others,  unless  car- 
ried into  grant  within  six  months. 

Before  1661,  a  party  desiring  to  take  up  lands,  might 
first  have  a  survey  made,  and  then,  upon  producing  a  cer- 
tificate that  he  had  proved  his  rights  (charter  or  importa- 
tion,) for  the  quantity  of  land  in  the  survey,  or  proving 
them  before  the  Governor  and  Council,  might  take  out  a 
patent,  (1642,  chap.  68.)  But,  in  that  year,  it  was  enact- 
ed, that  such  rights  should  be  first  proved,  before  any  sur- 
vey be  made,  **  it  being  unreasonable  that  others,  furnish- 
ed with  rights,  should  be  debarred  by  pretense  of  survey, 
which,  in  itself,  is  no  title." 

In  the  Council  Book,  p.  112,  June  11,  1724,  there  is  an 
order  dismissing  a  caveat^  ^^  because  the  plaintiff  had  no 
pretensions  to  the  land;"  and,  in  the  same  book,  March 
6th,  1781,  is  the  following  order:  **on  the  petition  of 
George  Woodruff j  setting  forth,  that  400  acres  of  land  in 
Caroline  county  were,  about  three  years  ago,  granted  by 
order  of  the  General  Court,  as  lapsed,  to  John  Martin^ 
who  hath  not  sued  out  a  patent  for  the  same,  praying  for  a 
grant  thereof;  it  is  ordered,  that  the  said  Martin  do  attend 
this  board  the  next  Court  of  Oyer  and  Terminer,  to  shew 
cause  why  the  said  land  may  not  be  granted  to  the  said 
petitioner." 

I  observe  too,  that  the  patents  for  lapsed  land  invariably 
recite  die  original  grant;  the  condition  as  to  ihe  payment 
of  quit-rents,  and  cultivating  and  improving;  the  failure  of 
the  original  grantee  to  do  so;  and  that  the  last  grantee,  or 
his  assignor,  *'  hath  made  humble  suit  to  our  Governor 
and  Commander  in  Chief  of  our  said  Colony  and  Domi* 
nion,  and  hath  obtained  a  grant  for  the  same;"  and  then 
recites  the  rights  upon  which  the  last  grant  issues,  as  for 
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instance,  compensation  money  paid  to  the  Receiver  6e-    1824. 
neral.  ^.^^^ 

There  is  an  order  in  the  Council  Book,  of  November  whitting* 
16,  1711,  which  shews  the  method  of  proceeding,  after  ^*^"»^*^®* 
the  judgment  of  the  General  Court,  declaring  the  lands  Chrirtmn, 
forfeited,  and  the  title  re-vested  in  the  Crown.  This  or- 
der was  after  the  act  of  1710,  which  was  in  force  at  the 
commencement  of  the  Revolution,  and  shews  that  an  in- 
choate right  to  the  pre-emption  was  vested  by  the  judg- 
ment of  the  General  Court,  but  forfeited  by  the  allowance 
of  the  petition  (previously  filed,)  by  the  Governor  and 
Council:  that  the  judgment  and  certificate  of  the  Court 
was  the  conclusive  evidence  upon  which  the  petition  was 
allowed;  and  that  the  composition  money  was  paid,  or 
rights  produced,  not  before,  but  after  the  allowance  of  the 
petition;  and  the  payment  or  production  of  which  was  one 
of  the  conditions  on  which  the  patent  was  to  issue.  The 
form  of  patents  for  lapsed  lands  indicates  the  same.  It  is 
in  these  words:  ^^  On  the  petition  of  Augustine  Smithy 
for  a  grant  of  400  acres,  found  lapsed  from  Edward 
Buckley^  of  the  county  of  Essex,  for  the  want  of  seating 
and  planting,  certificate  being  produced  from  the  General 
Court,  that  the  said  Augustine  Smith  is  the  first  petitioner 
for  the  said  land,  and  hath  prosecuted  the  same  with  effect, 
it  is  ordered,  that  a  patent  be  prepared  for  granting  the 
said  land  to  the  said  Augustine  Smithy  upon  the  condi- 
tions mentioned  in  her  Majesty's  instructions. ''  There 
are  many  simitar  orders  on  the  Council  Books,  in  the  same 
form,  and  to  the  same  effect. 

I  observe,  also,  that  there  is  an  order  in  the  Council 
Books,  (October  31,  1723,)  directing  surveyors  of  the 
frontier  counties  "to  give  public  notice,  at  the  Court- 
house, of  the  lapse  of  all  such  grants  or  entries  as  they 
shall  know  to  be  now  void  by  law,  and  the  preseqt  orders 
of  the  government;  and  that  they  Uien  receive  entries  in 
common  form,  from  any  person  desiring  to  take  up  any 
part  of  said  lands.'*    This  regulation  was  partial,  confined 
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1824.    to  the  frontier  counties^  contradicted  the  provisioi^  of 
Februartf.  the  act  of  1710;  and,  if  it  ever  had  any  force,  was  abro* 
Whitting-  gated  by  the  act  of  1748,  which  prescribed  the  manner  of 
^^'J^^   acquiring  lapsed  lands. 

Ciiriiti»,  In  May,  1776,  an  ordinance  of  the  Convention  declar- 
ed, that  all  acta  of  the  General  Assembly  of  the  Colony, 
then  in  force,  should  continue  in  force. 

From  these  materials,  and  what  appears  in  the  casQ  of 
Wilcox  V.  Calloway,  1  Wash.  38,  and  other  cases  in  the 
Court  of  Appeals,  I  gather^  that  lapsed  lands  were  origi- 
nally liable  to  be  taken  up  at  the  pleasure  of  any  other,  ia 
the  same  manner  as  other  vacant  lands:  tiiat  this  right  was 
afterwards  restrained,  and  they  could  only  be  acquired 
upon  a  petition  to  the  Grovernor  and  Council,  and  upon  a 
judgment  of  forfeiture:  that  this  judgment  was  originally 
given  by  the  Governor  and  Council,  and  afterwards  by  the 
General  Court:  that,  originally,  the  petitioner  was  bound 
to  produce  rights,  sufficient  for  the  whole  or  a  part  of  the 
land  when  the  judgment  of  forfeiture  was  pronounced; 
and  that  any  petitioner  for  the  residue,  not  taken  by  the 
first  petitioner,  must  also  produce  his  rights,  when  he  pe- 
titioned for  the  land:  that  this  was  dispensed  with  by  the 
acts  of  1710  and  1748;  and  that  the  petitioner  might  take 
tiie  land,  upon  the  restrictions,  or,  (in  the  terms  of  the  act 
of  1748,)  upon  the  ^^conditions''   and  provisoes,  upon 
which  unpatented  land  was  granted:  that  those  restrictions 
(or  conditions)  and  provisoes,  related  to  the  consideration 
to  be  paid,  and  the  form  of  the  grant,  and  not  to  the  man* 
ner  of  proceeding,  for  procuring  the  grant;  for,  that  man* 
ner  was,  by  the  act  of  1748,  strictly  confined  to  that  by 
petition  to  the  Governor  and  Council;  wherefis,  the  man* 
ner  of  procuring  grants  for  unpatented  lands  was  by  entry 
with  the  surveyor  and  survey,  or  by  survey  under  an  or- 
der of  Council:  that  the  first  or  any  subsequent  petitioner 
forfeited  the  right  thus  acquired,  by  (ailing  to  comply  with 
those  conditions;  ^at  is,  of  producing  rights,  and  taking 
out  a  patent,  within  six  months  after  the  allowance  of  his 
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petition;  as  in  the  case  of  an  entry  and  survey  of  unpatented  1834. 
land  in  ordinary  cases,  the  claimant  forfeited  his  right,  un-  -f^5*»'«»ry- 
less  he  took  out  his  patent  within  six  months  after  the  re-  whkting- 
turn  of  the  survey;  and  upon  Uie  same  policy,  and  for  the  ^^^^ 
same  reasons,  and  in  pursuance  of  the  terms  of  the  acts  of  ^'H^^^ 
1710  and  1748:  that  such  forfeiture  of  the  rights  of  the 
first,  or  any  subsequent  petitioner,  could  not  be  taken  ad- 
vantage of,  but  by  a  subsequent  petition,  and  the  judgment 
of  the  Governor  and  Council  thereupon;  as  the  forfeiture 
of  an  entry  and  survey  could  only  be  taken  advantage  of, 
by  a  subsequent  entry  and  survey;  and,  in  those  cases  res- 
pectively, the  party  originally  entitled  could  take  out  his 
patent,  at  any  distance  of  time,  if  no  other  party  had  ac- 
quired a  right:  So  that  the  right  to  sue  out  the  patent  sub- 
sisted, until  defeated  as  aforesaid.  And  this  resulted,  in  the 
case  of  lapsed  land,  from  the  provision  of  the  statute,  that 
such  lands  should  not  be  granted,  but  to  a  petitioner,  and 
to  him,  on  the  conditions  upon  which  unpatented  lands 
were  granted.  That  this  was  the  settled  and  practical  con- 
struction of  the  law,  appears  from  the  cases  decided  in  this 
Court,  and  will  appear  from  examples  hereafter  cited ;  and 
it  appears  from  the  order  of  Council  of  the  6th  of  March, 
1731,  not  only  that  lapsed  lands  could  not  be  taken  up  as 
unpatented  lands,  (for,  if  they  could,  as  the  quantity  of 
lands  petitioned  for  in  that  case,  did  not  exceed  the  quan- 
tity for  which  any  owner  of  rights  might  enter  with  the 
surveyor  ad  libitumj  there  would  have  been  no  necessity 
for  a  petition  in  that  case;)  but  that  the  mere  petition  did 
not,  before  it  was  allowed,  destroy  the  right  of  the  first 
petitioner.  For,  he  was  summoned  to  shew  cause  against 
the  petition;  and,  I  suppose,  that  there  were  excuses  for 
not  taking  out  the  patent,  which  would  have  saved  his 
right,  as  that  he  was  prevented  from  taking  it  out  by  fraud 
or  accident.  Otherwise,  the  summons  to  shew  cause  would 
have  been  idle.  If  the  only  object  of  the  summons  was 
to  enable  him  to  shew  that  he  had  actually  taken  out  a  pa- 
tent, then  the  certificate  of  the  Secretary  would  have  ef- 
fectually decided  that  question  one  way  or  the  other. 
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1824.  I  conclude,  therefore,  on  this  point,  that  the  petitioners 
February,  acquired,  by  the  successful  prosecution  of  their  petiUon, 
Whitting.  »o^  *  Ti^i  in  or  to  the  lands  in  question,  so  as  to  give 
'°°» *'••  them  a  right  to  enter  thereon;  but,  a  right  to  sue  out  a  pa- 
Chrbtwn,  tent,  upon  producing  rights  sufiScient  to  cover  the  quantity 
of  land  lapsed,  that  is,  a  right  of  pre-emption:  that  this 
right  could  not  be  lost,  unless  by  a  subsequent  petition  pro- 
secuted with  effect,  and  still  subsists,  unless  the  subseqaent 
statutes  have  taken  it  away,  or  unless  the  patents  to  Nor- 
veil  have  destroyed  it;  and  that  the  lands  in  question  were 
never  liable  to  be  taken  up  upon  Treasury  Warrants,  or  on 
any  other  rights  by  entry  and  survey,  as  vacant  lands,  uxk- 
less  so  made  liable  by  statute  subsequent  to  the  judgment 
of  lapse,  pronounced  in  the  General  Court  The  petition- 
ers have  never  abandoned  their  right,  such  as  it  was^  but 
have  continually  asserted  it,  by  claiming  the  property,  and 
paying  taxes  upon  it  for  several  years.  Indeed,  they 
seem  to  have  treated  this  property  rather  as  their  inheri- 
tance than  as  a  new  acquisition;  and,  from  the  evidence, 
it  is  probable,  that  the  proceeding  for  procuring  the  judge- 
ment of  forfeiture,  was  with  Brown? 8  asaent,  and  resorted 
to  as  a  means  of  transferring  his  title  to  the  ChriaiianSy 
in  consideration  of  their  assuring  to  Edloe  1,000  acres,  to 
be  chosen  by  him. 

This  brings  us  to  the  enquiry,  whether  the  acts  of  1779, 
chap.  12  and  13,  (the  only  statutes  which  are  alledged  to 
have  had  that  effect,)  authorised  the  taking  up  of  this  land 
as  waste  and  unappropriated,  under  a  Treasury  Warrant, 
or  any  other  rights,  and  by  entry  and  survey.  The  jaro- 
fessed  object  of  the  12th  chapter  was,  to  settle  all  claims  to 
unpatented  lands  under  the  former  and  present  govern- 
ments, and  professes  to  establish  certain  rules  for  settling 
and  determining  the  rights  to  such  lands,  and  fixing  the 
principles  upon  which  legal  and  just  claimants  shall  be  en- 
titled to  sue  out  grants,  to  the  end  that  subsequent  purcha- 
sers and  adventurers  may  be  enabled  to  proceed  with 
greater  certainty  and  safety.     In  pursuance  of  this  profes- 
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sed  object,  it  proceeds  to  provide  for  claims  to  waste  and  1824. 
unappropriated  lands,  allowing  some  as  valid,  and  declar-  -^«*n*ari/. 
ing  others  to  be  void;  thus  using  the  words  waste  andun-  whitting. 
ctppropriuted  as  synonimous  with  unpatented;  and  the  ^^*^' 
latter  as  equivalent  to  "  not  before patented^^^  used  in  the  Christian, 
laws  of  1710  and  1748.  The  whole  object  of  tliis  act  was, 
to  settle  the  rights  to  such  lands,  so  that  subsequent  pur- 
chasers of  such  lands  might  proceed  with  more  safety. 
Accordingly,  it  makes  provision  for  all  cases,  in  which 
unpatented  lands  could  have  been  claimed  by  entry  and 
survey  under  the  former  government,  and  for  no  others; 
such  as  claims  to  lapsed  or  escheated  lands.  It  provides, 
that  all  surveys  of  waste  and  unappropriated  lands,  made 
upon  any  of  the  Western  waters,  at  any  time  before  the 
end  of  that  session  of  the  Assembly,  should  be  good,  if 
made  regularly,  and  founded  upon  either,  1.  Charter  rights; 
2,  Importation  rights;  3.  Treasury  rights,  for  money  paid 
to  the  Receiver  General,  upon  entries  not  exceeding  400 
acres,  according  to  Act  of  Assembly;  4.  Upon  any  Or- 
der of  Council  or  entry  upon  the  Council  Books,  remain- 
ing in  force;  5.  Upon  any  warrant  of  the  Governor  for 
military  service,  under  proclamation  of  the  King.  All 
these  were  declared  to  be  valid,  and  all  other  surveys  were 
declared  to  be  void.  As  to  claims  not  then  surveyed,  it 
provided  that,  1.  Claims  under  Governor  Dinwiddie^s 
proclamation,  under  specified  circumstances;  2.  Claims 
under  importation  rights;  3.  For  composition  money 
paid;  and,  4.  Proclamation  Warrants  for  military  services, 
under  certain  circumstances,  should  be  valid,  and  might 
be  located  and  surveyed,  as  provided  for  Treasury  War- 
rants, by  the  13th  chapter;  and  that  all  entries  for  tracts 
not  exceeding  400  acres  with  a  surveyor,  itiight  be  sur- 
veyed and  carried  into  grant  It  provided,  that  when 
surveys  had  been  regularly  made,  under  entries  with  a  sur- 
veyor, or  order  of  Council,  or  entry  in  the  Council  Books, 
and  the  rights  had  not  been  before  filed  with  the  Secreta- 
ry, the  claimants  might  pay  the  composition  money,  and 
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1824.  take  out  grants.  It  provided  for  settlement  rights;  and 
February,  tj^^^  ^\  orders  of  Council  or  entries  for  land  in  the  Coub* 
^l^i^jtUn^.  cil  Books,  except  so  far  as  such  orders  or  entries  respeo- 
^**»  fc««  tively  had  been  carried  into  execution  by  actuctl  survey, 
ChriftSMy  should  be  void.  This  act  provided  for  all  possible  claims 
for  land  under  the  former  and  present  government,  (by 
confirming  or  avoiding  them,)  which,  according  to  for- 
mer laws,  were  capable  of  being  acquired  by  means  of  aa 
efitry  or  survey;  but  did  not  affect  any  other  claims  in 
any  way.  The  former  laws  were  still  in  force,  which 
prohibited  the  acquisition  of  lapsed  lands  by  entry  and 
survey;  and  as  to  that  class  of  claims,  they  w^:^  left  as 
they  were  under  the  former  laws.  This,  I  think,  is  the 
just  construction  of  the  12th  chapter;  but,  the  l^h  chap- 
ter, which  is,  in  effect,  a  part  of  the  same  act,  leaves  no 
doubt  upon  the  subject  That  act,  after  abolishing  the  re- 
servations of  mines  and  quit-rents,  and  the  conditions  an- 
nexed to  former  patents,  provides,  that  ^^  no  petition  for 
lapsed  land  shall  be  admitted  or  received  for,  or  on  ac- 
count of,  any  failure  or  forfeiture  whatsoever,  alledged  to 
have  been  made  or  incurred  after  the  29th  day  of  Septem* 
her,  1775;''  and  that  ^  ^  so  much  of  all  former  acts  of  Assem- 
bly, as  concern  or  relate  to  the  entering,  taking  up,  or 
seating  lands,  or  direct  the  mode  of  proceeding  in  any  case 
provided  for  in  this  act,  shall  be  and  are  hereby  repealed.'' 
The  LfCgislature  then  permitted  petitions  for  lapsed  land  to 
be  thereafter  admitted,  provided  the  forfeiture  incurred 
before  September  29,  1775.  It  made  no  provision  as  to 
the  mode  of  proceeding  upon  such  petitions,  and  conse* 
quently  left  all  the  consequences  of  such  petition  to  the 
former  laws,  which  were  not  repealed  in  that  respect,  by 
the  act  of  1779,  not  coming  within  the  terms  of  the  re- 
pealing clause;  such  a  proceeding  having  the  effect  of  ac- 
quiring to  the  petitioner  the  title  of  the  former  owner,  up- 
on his  performing  the  requisite  conditions,  and  not  being 
an  enteringf  taking  up,  or  seating  of  lands;  and  the  sta- 
tute having  provided  no  other  than  the  former  mode  of  pro« 


Court  of  Jippeah  qf  Virginia.  9SI9 

ceediug^  to  procure  such,  title.     This  was  the  cotempora-    1894. 
oeous  construction  of  those  statutes;  for,  vast  numbers  of  ^]jJj^JI^' 
petitions  for  lapsed  land  were  prosecuted  and  disposed  of  WhittaiK- 
in  the  General  Court,  up  to  1782  and  aften  and  Mr.  Jef-    ^f"** 
ferson,  as  Governor  of  Virginia,  in  1780,  issued  many  pa-  ^^^Jj^ 
tents  for  lapsed  land,  precisely  in  the  ancient  form,  (omit- 
ting the  reservations  and  conditions,)  and  upon  considera- 
tion of  the  ancient  composition  in  money.     (See  two  pa- 
tents of  July  SO,  1780,  to  Thompson  and  Presiony  and 
one  of  the  same  date  to  James  WTdte,  in  the  Patent  Book 
in  the  Register's  office.)     The  last  of  these  patents  were 
issued  on  a  judgment  of  the  General  Court,  pronounced 
April  95th,  1774,  four  days  before  the  judgment  in  the 
case  of  Christians  v.  Brown, 

The  lands  in  question,  therefore,  were  never  liable  to  be 
taken  up  as  waste  and  unappropriated,  under  a  Treasury 
Warrant,  or  any  other  right;  and,  if  the  petitioners  or 
their  rqpresentatiVes  had,  at  any  time  after  the  grants  to 
Norvelly  sued  out  a  patent  for  the  lapsed  land,  as  they  had 
a  right  to  do,  until  another  petitioned  for  the  land,  (unless 
prevented  by  the  act  of  1798,)  that  patent  would  have 
given  them  title  from  the  date  of  the  patent  to  Broum  and 
the  Christians f  and  have  over-reached  the  patents  to  Nor- 
veil,  according  to  the  settled  law  as  repeatedly  stated  in 
this  Court.  The  petitioners  have  jiot,  to  this  day,  lost  the 
right  to  sue  out  a  grant  For,  the  act  repealing,  on  the 
1st  day  of  January,  1820,  all  acts  not  published  in  the  last 
Revised  Code,  has  a  proviso,  which  declares,  that  such  re- 
peal shall  not  impair  any  right,  accrued  before  the  said  1st. 
day  of  January;  but  such  right  may  be  maintained  and 
asserted  in  the  same  manner  as  if  this  repealing  section 
had  never  passed.  This  right  was  not  jus  in  re,  nor  jus 
ad  rem,  so  as  to  give  a  right  to  enter  and  possess  the  land ; 
bdt,  still  it  was  a  legal  right  to  acquire  a  title,  upon  paying 
the  eomi>08itioQ  and  taking  out  a  patent  And  this  right 
was  preserved  by  the  terms  of  the  last  mentioned  statute,, 
which  ought  to  receive  a  liberal  construction,  for  the  pre- 
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1824.  servation  of  all  rights  then  existing,  no  matter  of  what  na- 
February.  ^j^  fj^g  gole  object  of  that  repealing  clause  seems  to 
Whitting-  l^ave  been,  to  prevent  the  acquisition  of  new  rights,  under 

toD,&c.  jj^^g  \itiie  known  or  understood,  and  seldom  in  use. 
Chriatiao,  This  right  of  the  petitioners  to  acquire  a  title  to  the 
land,  did  not  give  them  any  title  to  the  land,  legal  or  equi- 
table. Their  entry  on  the  lands  was  as  utterly  unjustifia- 
ble, and  as  wrongful  an  intrusion  on  the  possession  of  the 
Crown  and  of  the  Commonwealth,  as  the  entry  of  any 
stranger  would  have  been;  and  I  think  that  no  length  of 
such  possession  could  enable  the  possessor  to  maintain  an 
action  of  ejectment  against  any  one  claiming  under  the 
Commonwealth,  unless  a  patent  could  be  presumed ;  that 
the  maxim  of  nullum  tempus  would  apply,  in  its  fulJest 
extent  to  such  a  case;  and  that  such  a  possession  could  not 
enable  the  party  to  maintain  an  action  of  ejectment  against 
a  mere  wrong-doer,  since  the  defendant,  shewing  that  the 
title  and  right  of  possession  were  in  the  Commonwealth^ 
would  present  as  effectual  a  bar  to  the  action  of  ejectment 
as  if  he  had  shewn  a  title  and  right  of  possesion  in  any 
other;  and,  if  an  ejectment  could  not  be  msdntained  upon 
such  a  possession  of  one  year,  neither  could  it  be  main- 
tained upon  such  a  possession  of  26  years.  Such  a  pos- 
sessor, if  evicted,  could  only  reclaim  the  possession  by  a 
warrant  of  forcible  entry  and  detainer.  It  would  follow 
that  the  plaintiffs  could  not,  in  this  case,  maintain  their  ac- 
tion of  ejectment,  unless  the  Commonwealth  had  a  legal 
title,  notwithstanding  the  patents  to  Norvelly  which  she 
could  not  vest  in  John  Christian^  or  any  other,  and  un- 
less she  did,  by  the  act  of  1798,  actually  vest  such  legal 
title  in  him;  or,  unless  the  relinquishment  of  the  Common- 
wealth's title  by  that  act,  precluded  the  defendant  from 
availing  himself  of  the  Commonwealth's  title  and  right  of 
possession,  previously  existing,  to  bar  the  plaintiff's  ac- 
tion, even 'although  the  title  of  the  Commonwealth  did  not 
thereby  vest  in  John  Christian. 
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I  have  already  said,  that  lands  which  had  been  once  pa-  1824. 
tented  and  lapsed  were,  according  to  the  laws  in  force*  ^**"''^- 
when  NorvelPs  patents  issued,  not  liable  to  be  located  Whiuing- 
and  patented  as  waste  or  unappropriated;  and  that  those  ^^^*^^ 
patents  issued  illegally.  All  lands  are  waste  and  unappro-  Cbntdan, 
priated,  which  have  not  before  been  patented.  They  were 
not,  according  to  law,  appropriated  in  the  sense  of  the 
statute,  by  entry  and  survey;  and  as  to  such  lands,  the  first 
patent  passed  the  title  of  the  King  or  the  Commonwealth, 
and  none  who  had  a  merely  equitable  title,  or  inchoate 
right,  by  entry  or  survey,  could  assert  it  at  law  against 
such  legal  title.  The  law  authorised  the  acquisition  of  the 
legal  title  to  such  lands,  by  entry  and  survey.  But,  as  to 
lands  once  appropriated  by  patent  and  lapsed,  no  title  could 
be  acquired  by  entry  and  survey.  They  were  expressly 
reserved  to  be  granted  in  a  specified  mode;  and  a  patent 
sued  out  in  any  other  mode,  was  merely  void.  The  Com- 
monwealth did  not  hold  lapsed  land,  by  the  general  title  by 
which  she  held  lands  which  had  never  been  granted;  but, 
the  title  of  the  patentee-  was  re-vested  in  the  King,  or  the 
Commonwealth;  so  that  a  new  grant  thereof  passed  to  the 
grantee  all  the  rights  of  the  original  patentee,  and  such 
new  grant  over-reached,  as  is  stated  by  the  Court  in  Wil- 
cox V.  Calloway y  any  intermediate  patent  This  ascer- 
tains that  such  intermediate  grant,  obtained  by  entry  and 
survey,  was  not  considered  as  passing  any  title,  or  preclu- 
ding the  King  or  Commonwealth  from  making  a  new 
^ant,  efiectual  for  passing  the  title  of  the  original  paten- 
tee.  The  Commonwealth,  therefore,  in  1798,  could  vest 
in  John  Christian^  or  any  other,  by  patent  or  otherwise, 
as  the  law  might  prescribe,  a  perfect  legal  title  to  the  land 
in  question,  notwithstanding  the  patents  to  Norvellj  and 
which  should  over-reach  those  patents,  by  vesting  in  the 
grantee  the  title  of  the  original  patentee.  It  only  remains 
then  to  enquire,  whether  the  act  of  1798  did  v^t  the  legal 
title  to  the  land  in  question,  in  John  Christianj  6t  preclu- 
ded Norvell  from  asserting  the  title  of  the  Commonwealth, 
as  a  bar  to  this  action. 
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1824.  iLhdi  act  provides,  that  no  entry  or  location  oa  any  lands 
Februofry.  in  this  Commonwealth,  which  shall  have  been  settled  30 
Wl^iuiiig.  years  prior  to  the  date  of  such  entry  or  location,  and  upon 
^^*^^  which  quitrrents  or  taxes  can  be  proved  to  have  been  paid 
ChriitiM,  at  any  time  within  the  said  30  years,  shall  be  deemed  valid; 
and  any  title  which  the  Commonwealth  may  be  supposed 
to  have  thereto,  (^^  thertto^^^  that  is,  to  any  lands  settled  30 
years,  &c. )  is  hereby  relinquished.  This  act  shall  not  ex- 
tend to  any  entry  or  location,  regularly  made  according^ 
to  laWy  previous  to  the  passing  of  this  act  It  appears^ 
from  the  evidence  in  this  case,  that  the  tract  of  land  grant- 
ed to  the  Christians  and  Brownj  was  settled  by  the  pa- 
tentees, more  than  40  years  before  the  passing  of  that  act 
The  settlement  upon  it  operated  as  a  settlement  of  the  en^ 
tire  tract  In  1773,  pending  the  petition-  in  the  Genera] 
'  Court,  John  Christian  took  possession,  probably  in  pur- 
suance of  the  agreement  with  Broum,  mentioned  in  the 
deposition  of  Charles  Christian,  After  the  patent  lapsed, 
and  before  the  land  was  sub-divided,  that  settlement  was 
occupied  by  the  petitioners,  and  that  occupation  constitu- 
ted a  possession  of  the  whole  tract,  which,  being  once 
vested,  continued  in  contemplation  of  law,  €u  to  the 
whole  tracty  until  defeated  by  the  actual  entry  of  another; 
or  by  a  transfer  by  the  petitioners  of  their  claim  or  right 
to  another,  which  would  carry  with  it  their  possession. 
The  right  of  a  petitioner  for  lapsed  land,  was  assignable 
in  part  or  in  whole,  as  appears  from  many  patents  to  as* 
signees  in  such  cases,  reciting  the  assignments.  In  the 
case  at  bar,  this  possession  of  the  petitioners  and  those 
claiming  under  them,  was  not  interrupted  or  disturbed  by 
th^  surveying  or  patenting  of  the  land.  The  survejrs  were 
not  made  with  intent,  on  the  part  of  Norvell,  then  to  Uke 
any  possession  of  the  knd;  nor  did  the  patents,  vidiich  is- 
sued  in  pursuance  of  those  surveys,  give  him  any  seisin  or 
possession,  since  no  title  passed  thereby,  and  a  patent  only 
^ves  seisin  as  a  consequence  of  its  giving  title.  This  pos* 
session  continued  uninterrupted  until  I603»  as  to  the  1,000 
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acres  in  eontroveray,  when  a  person  claiming  under  Nor-  1824. 
velfs  title,  entered.  Upon  these  1,000  acres,  taxes  were  -'^«*''««ry« 
paid  for  several  years,  commencing  with  the  yean  1782.  whkting. 
Thus,  these  1,000  acres  were  settled  more  than  30  years  be-  ^^^>J^^ 
fore  the  passing  of  the  act,  being  part  of  a  larger  tract  then  ^^^'S^' 
settled,  and  taxes  were  paid  upon  it;  so  that  it  £dls  within 
the  provisions  of  the  statute.  Was  this  possession  the  joint 
possession  of  John  and  Charles  Christian^  or  of  John 
only?  Before  the  year  1768,  when  John  Christian^  in 
pursuance  of  his  agreement  with  Brown^  gave  his  bond  to 
EMot  for  the  conveyance  of  the  1,000  acres  in  question,  it 
seems  that  Higginbothatn  had  made  some  divisions  and 
surveys  of  the  3926  acres  of  land,  for  what  purpose  does 
not  certainly  appear,  but  probably  for  distribution  amongst 
the  representatives  of  the  Christians.  I  am  induced  to 
think  so,  because  two  of  that  name  obtained  deeds  from 
John  and  Charles  Christian  for  precisely  the  same  quan- 
tity of  the  land,  507  acres;  the  one,  in  1777^  the  other, 
in  1778.  Wh^i  John  entered  into  the  possession  of  the 
land  in  1773,  he  probably  entered  in  consequence  of  the 
pendency  of  the  petition,  and  the  assurance  that  it  would 
not  be  opposed;  and,  as  he  and  Charles  were  the  petition- 
ers, it  is  probable  that  he  entered,  as  well  on  behalf  of 
Charles^  as  for  himsel£  At  all  events,  after  the  judgment 
of  the  €leneral  Court,  they  held  jointly,  as  is  proved  by 
their  joint  conveyances  to  several  persons.  The  last  of 
those  conveyances  proves,  that  at  that  time,  Charles  and 
John  had  either  divided  the  land  and  held  their  respective 
proportioiM  in  severalty,  or  that  Charles  had  been  satisfied 
for  his  interest  out  of  the  sale  to  Chreshamy  which  is,  I 
think,  the  fair  inference.  For,  that  deed  states,  that  the 
{and  conveyed  was  bounded  by  the  lands  of  John  Chris- 
tkm.  1,000  acres  belonged  virtually  to  EcUoe;  933  had 
been  oonveyed  to  Qresham;  and  1,014  to  the  two  Chris-' 
tiansj  leaving  979  acres,  which  were  probably  those  cid* 
led  in  the  deed  John  Christian's;  so  that  it  is  probable, 
that  Charles  had  abandoned  all  daims  to,  and  possession 
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1824.    of,  the  land.     However  this  may  be,  Charles  was  bound 
•  February.  -^^  equity  as  well  as  John  J  to  make  good  1,000  acres  to 
Whitting.  EdloBj  and  when  that  land  was,  ill  1788,  laid  out  by  John 
ton,&o.    (jhristiaji  for  Edloe,   Charles  Christian  assented  to  it 
Cbrittiui,  For,  he  says,  he  had  no  interest  in  that  part  of  the  land; 
and  the  joint  possession  of  Charles  and  John^  or  the  seve- 
ral possession  of  John^  however  that  possession  was,  there- 
by passed  to  EdloBy  and  continued  in  him,  until  he  trans- 
ferred it  again,  in  January,  1798,  to  John  Christian,  the 
father  of  the  lessors  of  the  plaintiff,  through  the  SLgency  of 
John  Christian,  his  nephew.     The  several  possession  of 
John  Christian  may  be  dated  at  the  time  of  that  survey; 
he  claiming  under  Edloe,  who  was  then  possessed,  and 
indeed  may  be  dated  as  far  back  as  he  and  Charles  held 
jointly;  for,   his  several  possession  is  claimed  regularly, 
from  and  under  that  joint  possession.     I  am  inclined  to 
think,   that  the  act  of  1798  did  not  vest  the  Common- 
wealth's title  in  any  one;  but,  the  Commonwealth,  aban- 
doning her  title,  left  the  party  having  the  best  possessory- 
right,  as  against  all  others  than  the  Commonwealth,  to  en- 
joy the  property.     Such  a  right  might  be  acquired,  even 
to  lands  belonging  to  the  Commonwealth,  to  be  vindica- 
ted by  warrant  of  forcible  entry  or  detainer,  though  not  by 
ejectment  or  writ  of  right;  even  although  the  party  and 
those  under  whom  he  claimed,  might  have  boen  possessed 
for  more  than  fifty  years.     On  the  other  hand,  such  a  pos- 
session might  be  defended  in  an  action  of  ejectment  against 
any  one  not  having  a  legal  title.     If  the  statute  vested  the 
Commonwealth's  title  in  any  one,  it  must  have  been  either 
in  him,  who,  at  the  passing  of  the  act,  had  a  good  posses'* 
sory  right  to  the  land,  against  all  others  than  the  Common- 
wealth, (in  which  case,  John  Christianas  title  under  the 
act,  would  be  good  against  aU  the  world,  as  none  could 
eject  him,  at  that  time,  by  any  proceeding;)  or,  in  him, 
who  had  made  the  settlement,  having  or  claiming  title,  or 
those  claiming  under  him;  in  which  case,  Broum,  the 
surviving  patentee  and  those  claiming  under  him^  would 
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be  entitled  under  ^e  statute.  But,  in  that  case^  those  1824. 
claiming  under  Brawn  could  not,  at  the  time  when  John  -^'^*'"«ory- 
Christianas  heirs  were  evicted,  have  asserted  any  right  \n^,iiUng- 
against  them  in  any  possessory  action.  The  statute  has  ^^*^' 
a  proviso,  that  nothing  in  that  act  contained,  shall  be  con-  Chmtian, 
strued  to  alter  or  change  the  construction  of  the  act  for  the 
limitation  of  real  actions;  that  is,  not  to  exempt  those 
claims  from  the  operation  of  the  statute  of  limitations, 
which  would  have  been  affected  by  it,  if  they  had  been 
originally  valid  and  legal.  John  Christian,  or  John  and 
Charles  entered,  in  his  or  their  own  right,  either  under 
contract  with  Brown,  or  adversely  to  him;  and  in  either 
case,  their  possession  continuing  until  1803,  and  being  ad- 
verse to  Brown  and  those  claiming  under  him,  they  could 
not  have  been  then  evicted  upon  his  title,  in  any  posses- 
sory action.  He  and  those  claiming  under  him,  had  lost 
the  right  of  entry  by  lapse  of  time.  But,  if,  according  to 
my  view  of  the  construction  of  the  statute,  the  Common- 
wealth's title  was  vested  in  no  one,  but  the  i*ight  of  posses- 
sion was  the  only  right  which  could  be  asserted  under  the 
statute,  then  the  defendant  could  not,  ^^  ^^^^  action,  set  up 
against  the  plaintiffs  the  possessory  right  of  Brown  or  his 
representatives,  that  being  barred  by  the  statute  of  limita- 
tions. Nor  could  he  oppose  to  them  the  title  and  right  of 
possession  of  the  Commonwealth,  that  being  relinquished 
by  the  statute,  and  no  longer  existing,  if  not  vested  in 
John  Christian.  And,  although  it  should  be  admitted, 
that  the  possession  of  Christian  and  his  heirs,  was  right- 
ful as  to  the  Commonwealth  only  for  five  years  before  the 
latter  were  evicted,  yet  such  a  rightful  possession,  even 
for  a  day,  would  be  a  good  title  in  ejectment,  against  any 
person  who  evicted  him  or  them,  who  could  not  shew  in 
himself  or  some  other,  or  in  the  Commonwealth,  a  subsist- 
ing right  of  entry  as  against  the  lessors  of  the  plaintiff,  at 
the  time  of  the  institution  of  the  suit  The  entries,  sur- 
veys, and  patents,  issued  in  pursuance  of  them  to  Norvell, 
do  not  come  within  the  proviso  of  the  act  of  1798;  for, 
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1824.    they  were  not  regularly  made  according  to  law.    ThA  jiidg- 
f^^;^-  ment  should  be  affirmed. 

Judge  COALTER. 

The  land  in  controversy  is  part  of  a  tract  of  3,926  acres, 
for  which  a  patent  issued  in  1755,  to  James  Christionf 
John  Christian^  and  William  Brown,  The  Christicms 
died  before  1768,  leaving  Broum,  the  surviving  patentee. 
This  land  had  been  seated  and  improved  pretty  extensive* 
ly,  probably  soon  after  the  date  of  the  patent;  for,  in  1 77G, 
the  improvements  were  of  ancient  date.  It  would^seem, 
that  Brown  did  not  wish  to  avail  himself  of  his  right  of 
survivorship;  for,  he  agreed  with  John  Christian^  son  of 
the  patentee  of  that  name,  that  if  he  would  make  a  title  to 
John  Edloe  for  1,000  acres,  he  would  abandon  all  claim. 
John  Christian,  accordingly,  in  1768,  gave  his  bond  to 
Edlotj  to  convey  1,000  acres,  part  of  the  patent  land 
aforesaid,  to  be  laid  off  any  where  he  might  choose,  not 
interfering  with  prior  surveys  made  by  Higginbothafn, 

We  hear  nothing  more  of  Brown,  or  of  his  rights,  except* 
so  far  as  r^ards  Edloe* s  claim  under  him  for  the  l,00O 
acres,  which  have  ever  since  been  recognized  by  the 
Christiana  as  a  valid  and  just  claim. 

Whether  the  Christians  generally,  or  John  alone  claim- 
ed this  land,  up  to  the  time  of  filiag  the  petition  herein^af- 
ter  mentioned,  is  not  very  apparent  One  witness  says, 
that  in  January,  1773,  he  went  to  New  Kent,  where  a/Mn 
Christian  resided,  to  purchase  umkQ  of  the  land,  under- 
standing that  he  claimed  all  the  said  patent  land  then  un- 
sold. About  the  year  1770,  one  James  Christiun  was 
und«*stood  to  be  the  agent  of  the  owner  or  owners,  and 
one  Gosset  was  in  possession  of  the  im{»x>vements  as  ten- 
ant The  witness,  who  speaks  of  these  matters,  says  he 
understood,  that  John  Christian,  father  of  the  lessors,  was 
a  claimant,  but  whether  a  sole  owner  or  not,  he  does  not 
recollect     The  probafaflity  is,  that  John  Chrisiian  then 


Couirt  of  •^Ipptala  qf  Virginic^  877 

claimed  the  whole,  by  virtue  of  this  agreement  with    1824. 
Brown,  but  that  possibly,  in  order  to  quiet  the  represen-  fjjj^l^* 
tative  of  the  other  deceased  partner,  or  in  consequence  of  whktii^ 
some  general  family  arrangement,  resort  was  had  to  the    ^^*^" 
petition  herein-after  mentioned,  as  a  species  of  convey-  ChrirtiMi^ 
ance,  so  as  to  quiet  every  thing.     The  object  of  this  pe- 
tition could  not  have  been  adversary  to  Broum,  so  as  to 
defeat  his  rights,  and  those  of  Edloty  claiming  under  him, 
by  virtue  of  the  agreement  aforesaid;  because,  by  that 
agreement,  Brown  had  abandoned  hb  claim,  and  never 
thereafter  alledged  any  claim  to  the  land;  andJoAn  Chris^ 
tian  became  bound  to  Edloe  for  the  1,000  acres.     A  fur* 
tber  proof  of  this  may  be  derived  from  the  two  deeds  ex- 
ecuted in  1777  and  1778,  by  John  and  Charles  Chrii* 
tian;  one  to  Henri/  Christian^  and  the  other  to  Charles 
Christian  of  Goochland,  for  precisely  the  same  quantity 
of  land,  viz:  507  acres  each. 

Under  this  family  arrangement,  as  I  take  it  to  have  been, 
John  and  Charles  Christian  petitioned  for  this  land  as 
lapsed  for  the  non-payment  of  quit-rents,  and  on  the  29tii 
of  April,  1774,  a  judgment  of  the  General  Court  is  enter- 
ed in  their  favor,  against  William  Brown,  and  certain  per^ 
sons  named  as  devisees  of  John  Christian  and  Charles 
Christian,  the  deceased  patentees,  they  being  summoned, 
and  not  appearing,  &c 

William  Brown  having  taken  by  survivorship  was,  in 
truth,  the  real  defendant;  but,  no  defence  was  made  by  any 
one;  and,  under  the  agreement  with  Brown,  John  Chris^ 
tian,  one  of  the  petitioners,  was  in  fact  the  claimant  of 
the  land.  Soon  after  this  judgment,  a  conveyanee  was 
made  by  the  p^ittoners  to  Gresham,  for  9S9  acres  of  the 
land,  it  dottbUesB  having  been  sold  to  him  before;  and  this 
deed  has  reference  to  that  judgment,  and  soon  theFeafter^ 
the  deeds  for  the  507  acre  tracts  were  also  executed,  as 
above  stated. 

From  this  time  forward,  Edlo^s  claim  to  1,000  acres  is 
recognifled,  thou^  its  i»ecise  location  bidaot  as  yet  toon 

Vol.  n.  '         48 
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1624*    made.     Oresham  was  possessed,  by  his  purchase,  of  that 

Febnuunt.  pg^^  ^f  ^^  tract,  containing  the  ancient  improyements 

Whittkig^  aforesaid.     Taxes  are  paid  on  Edicts  1,000  acres  for  the 

*^;?^    years  1782,  '83,  '84,  '85,  '86,  and  '87.     These  taxes  were 

Ghn>tJn>  paid  by  men  of  the  name  of  Chriatiany  for  JSdloe.     At 

what  time  he  died,  does  not  appear;  but,  in  1788,  John 

Christian  had  the  land  surveyed  for  Alexander  Hdioe, 

heir  of  John^  from  whom  he,  John  Christian^  afterwards 

purchased.     This  purchase  was  made  in  1798.     In  1790, 

there  is  a  receipt  of  the  Sheriff  for  2l,  I5s.  5cL  to  hestp^ 

|died  to  John  Christian's  (of  New  Kent,)  land  tax  for 

1788.'89. 

The  land  now  in  controversy  is  the  land  so  laid  off  for 
the  heir  of  Edloe^  and  purchased  by  John  Christian^  as 
aforesaid. 

The  defendants  are  in  possession,  and  claim  this  land 
under  three  patents,  issued  to  Reuben  NorvelJ,  by  Land 
Office  Treasury  Warrants;  the  survey,  in  one  case,  being 
on  the  27th  day  of  November,  1795;  in  another,  on  the 
8th  of  February,  1796;  and,  in  the  other,  on  the  4th  of 
March,  1796.  The  patents  bear  date  in  October  and  No* 
vember,  1797. 

The  first  enquiry  will  be,  whether  the  plaintiff  can  reco- 
ver in  this  action,  independent  of  the  act  of  1797,  chap. 
10,  which  passed  on  the  24th  of  January,  1798  ? 

Secondly,  if  not,  whether  that  act  protects  them? 

If  the  decision  of  this  Court  in  the  case  of  Norvell  v. 
Camm,  reported  in  2d  Munfordj  257,  is  law,  then  it 
would  seem  to  me  that  the  judgment  in  this  case  can  be 
supported,  on  that  ground. 

It  was  contended,  in  that  case,  that  NorvM  stood  at  least 
on  as  high  ground  as  the  lessee  of  the  Commonwealth; 
and,  as  time  did  not  run  against  the  Commonwealth,  it 
would  not  affect  him.  This  might  have  been  the  case,  had 
this  land  been  vacant  or  unappropriated;  but,  itwaspa* 
tented  land,  the  title  to  which  had  been  re-vested  in  the 
Crown,  under  the  act,  not  absolutely^  as  I  apprehend,  as  in 
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case  of  escheat  after  office  found,  but  sub  modo;  that  is>    1824. 
subject  to  be  re-p'anted  to  the  first  or  some  subsequent  pe-  "f^^![*J^* 
titioner,  and  to  no  other  person;  in  which  way  abmcy  it  Wbitting- 
seems  to  me,  could  the  title,  so  vested  in  the  Common-    *®"j^**' 
wealth,  pass,  at  least  under  existing  laws.     The  laborious  ClM^titB^ 
researches  of  the  Judge  who  has  preceded  me,  seem  satis- 
factorily to  prove,  that  the  title  may,  until  a  very  late  day, 
and  perhaps  even  yet,  be  acquired  in  that  way.     That  ti- 
tle, thus  circumstanced,  is  now  in  the  Commonwealth. 

The  possession  of  Brown,  and,  after  him,  of  the  Chris* 
tiansy  or  one  of  them,  for  their  benefit,  and  that  of  EMoe, 
who  claimed  under  Brown,  up  to  the  date  of  the  judgment 
of  the  General  Court,  was  a  possession  of  patented  lands; 
and  their  possession  of  the  whole  tract,  after  that  judg- 
ment, until  parts  thereof  were  conveyed,  and  afterwards  of 
the  residue,  for  the  benefit  of  Edloe,  and  themselves,  con- 
tinued down  to  the  ouster  by  Norvell,  or  those  claiming 
under  him.  Had  they  obtained  a  patent  of  subsequent 
date  to  that  of  Norvell,  it  would  have  had  relation  to  the 
original  grant  to  the  Christians  and  Brown,  and  would 
have  over-reached  NorvelPs,  though  prior  in  date. 

The  Commonwealth,  then,  had  a  right  to  make  a  grant 
after  that  to  Norvell,  which  would  have  vested  a  paramount 
titie  at  law,  and  under  which,' the  patentee  could  have 
ousted  him.  Norvell  then  would  rather  seem  an  intruder 
on  the  rights  of  the  Commonwealth,  than  as  entitled  to 
stand  8tk  her  lessee.  On  the  contrary,  the  petitioners  hav- 
ing, at  their  expense,  performed  meritorious  services,  by 
thus  throwing^  open  this  land  to  a  re-sale,  as  aforesaid,  and 
having  thus  paid  in  part  the  consideration,  and  even  at  this 
day  probably  having  a  preference  over  all  the  world  to 
call  for  this  legal  title,  on  the  payment  of  a  small  sum,  as 
composition  money,  would  more  properly  occupy  the 
ground  of  lessees  of  the  Commonwealth. 

The  legal  title,  then,  which,  considering  the  small  amount 
to  be  paid  by  the  petitioners,  in  order  to  entitle  them  to  it, 
may  be  considered  almost  a  naked  outstanding  title^  or 
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18M.  trost  for  their  benefit,  stands  in  a  very  novel  situation,  un- 
^^'^f*''^'  precedented  at  common  law,  and,  as  to  its  legal  effeets  on 
Whittmg*  ^^  parties,  must  depend  on  the  peculiar  phraseology  and 

too,l»e.    construction  of  the  act 

V, 

Oktkidm,  It  seems  to  have  been  considered  by  the  Court,  in  tin 
case  now  under  consideration,  that  whatever  may  be  the 
situation  of  the  pure  legal  title,  that  yet  as  that  is  held  by 
the  Commonwealth,  for  the  benefit  of  the  petitioners,  a 
possession  by  them,  or  those  claiming  under  them,  is  suf- 
ficient to  protect  them  against  an  ouster  by  a  mere  intru- 
der, both  on  them  and  the  Commonwealth,  as  the  patea- 
tee  of  lands,  so  situated,  must  be  taken  to  be. 

The  Commonwealth  may  assert  her  title  against  the  first 
petitioners,  but  it  must  be  done  in  one  way,  and  Ofkt  UH$jf 
only^  to  wit:  by  judgment  in  favor  of  a  subsequent  peti- 
tioner. There  is  no  other  mode  prescribed  by  law,  for 
afiecting  them.  Until  that  is  done,  the  first  petitioners  are 
in  of  right,  have  performed  meritorious  services,  as  afore- 
said, have  little  more  to  perform,  and  on  doing  which,  they 
liave  an  undoubted  right  to  call  for  the  legal  title.  '  This 
judgment  is  a  part  of  their  title;  and  the  residue  o£  it  oan 
be  called  little  more  than  a  naked,  outstanding,  satisfied 
trust  for  them.  Yet,  the  defendant,  without  shewing  him- 
self such  subsequent  petitioner,  or  at  all  connecting  him- 
self with  the  judgment,  seeks  to  lay  hold  of  this  outstand- 
ing title,  and  of  this  judgment,  which  is  part  of  the  pkin- 
tifi*'s  title,  to  defend  himself  by.  On  the  whole,  consider- 
ing the  peculiar  nature  and  objects  of  the  law,  I  am  not 
prepared  to  say  that  the  decision  aforesaid  ought  to  be  over- 
ruled. 

But,  if  I  am  wrong  in  this,  it  appears  to  me  that  the 
lessors  of  the  plaintifif  are  protected  by  the  act  aforesaid. 

It  is  true,  that  act  passed  smce  the  date  of  NorvelP^  pa- 
tent, and,  of  course,  since  his  entry. 

Had  that  entry  been  made  since  the  act,  I  presume 
there  would  be  little  doubt,  under  all  the  eiroumstaneet  of 
this  case,  that  it  is  one  which  would  come  within  ils  pur- 
view. 
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But,  the  act  did  not  intend  merely  to  reach  and  protect    iSM. 
against  entries  made  subsequent  to  the  act  It  was  intended  Febniartf. 
to  cover  cases  where  a  party,  thus  holding,  has  be^i  at-  whittinr- 
tempted  to  be  interfered  with,  by  an  entry  not  sanctioned    t<»»^«' 
by  law.     And, 'I  think,  that  in  deciding  cases  under  this  Chrittitii, 
act,  we  ere  no  more  stopped  by  the  patent,  because  it  issued 
before  the  act,  than  if  it  had  issued  after  the  act,  on  an  entry 
made  before.    Controversi^  under  this  act  would  not  arise, 
except  in  case  of  cayeat,  until  a  patent  had  been  obtained, 
and  the  title  was  in  issue.     In  such  cases,  we  must,  of  ne- 
cessity, go  behind  the  patent,  to  see  if  the  entry  was  law- 
ful, and  within  the  saving  of  the  statute;  in  the  same  way 
that  we  must  go  behind  the  patent,  where  both  entry  and 
patent  are  subsequent  to  the  act,  in  order  to  see  that  the 
entry  in  that  case  is  since  the  act,  and  so  not  within  its 
saving. 

It  seems  to  have  been  admitted  on  all  hands,  that  an  en- 
try by  Treasury  Warrant,  on  lands  theretofore  patented, 
was  illegal;  and  that  if  the  patents  to  Norvell  had  stated 
the  true  situation  of  this  land,  and  although  the  Common- 
wealth tnight,  in  this  way,  have  attempted  to  grant  this 
land,  that  the  patent  would  have  been  void  on  its  face; 
there  being  no  law  to  justify  an  entry  or  location  of  this 
land^  by  Treasury  Warrant-  We,  however,  in  this  case, 
are  not  stopped  by  the  patent;  and,  contequently,  as  this 
land  was  not  subject  to  be  taken  by  a  Treasury  Warrant,  I 
think  the  defendants  are  not  within  the  saving  of  the  sta- 
tute. 

I  agree  with  the  Judge  who  has  preceded  me,  as  to  the 
demurrer;  and,  on  the  whole,  I  think  the  judgment  must 
be  affirmed. 

Judge  Cabell. 

As  to  the  objection,  that  the  demise  laid  in  the  declara- 
tion was  before  the  title  of  the  lessors  of  the  plaintiff  ac- 
crued, I  cmicur  in  the  opinion,  that  the  case  of  Duval  v. 
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1824.    Bihbj  3  Call,  affords  a  conclusive  answer.     The  point  was. 

February,  there  made,  and  expressly  decided. 

Whitting-      I  concur  also  in  the  opinion,  that  die  appellees  were  cor- 

ton,  &o.   rectly  ruled  to  join  in  the  demurrer  offered  by  the  appel- 

Christiin,  huit 
tco. 

The  great  question  in  this  case  is,  whether  the  lands  in 

controversy,  having  been  adjudged  by  the  Greneral  Court 
to  be  forfeited  for  non-payment  of  quit-rents,  were  after- 
wards subject  to  be  located  by  Treasury  Land  Warrants. 
The  extensive  researches  into  the  records  of  the  Council^ 
of  the  Register's  office,  and  of  the  General  Court,  by  the 
Judge  who  first  delivered  his  opinion,  have  enabled  him 
to  throw  such  new  and  strong  lights  on  this  question,  as,  I 
should  think,  must  carry  the  most  certain  conviction  to 
every  mind,  not  injBuenced  by  interest  or  by  prejudice. 
As  it  would  be  impossible  for  me  to  add  any  new  view  of 
this  question,  I  will  content  myself  with  declaring  my  en- 
tire concurrence  in  the  opinion,  that  these  lands  were  not 
subject  to  be  located  by  Treasury  Land  Warrants,  and  that 
NorveWs  patents,  being  founds  on  such  warrants,  were 
merely  void,  and  conveyed  no  manner  of  title  whatever. 

I  concur  also  in  the  opinion,  that  (as  no  caveat  has  ever 
been  issued,)  the  rights  growing  out  of  the  judgment  of 
forfeiture,  not  only  existed  till  the  year  1779,  but  were  re- 
served by  the  act  of  Assembly  of  that  year,  and  exist  at 
the  present  moment. 

Whether  these  rights,  together  with  the  possession  of 
the  lands  for  more  than  twenty  years,  proved  in  this  case, 
be  sufficient,  without  the  aid  of  the  act  of  Assembly  of  the 
year  1798,  to  authorise  a  recovery  in  ejectment,  I  will  Jiot 
undertake  to  decide.  This  Court,  in  the  case  of  Norvell 
V.  Camm^  2  M unf.  a  case  precisely  similar  to  this,  so- 
lemnly determined  by  an  unanimous  opinion,  that  the  ac- 
tion of  ejectment  would  lie.  I  am  free  to  declare  that,  as 
at  present  advised,  I  should  be  led  to  a  different  conclusion; 
for,  I  consider  that  the  judgment  of  the  Greneral  Court 
gave  no  title  in  or  to  the  land,  or  any  right  of  entry,  but 
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only  a  right  of  acquiring  a  title  on  certain  prescribed  terms.     1824. 
But  asy  according  to  the  view  which  I  have  taken^  and  -f'"f*'*«^y* 
which  I  believe  all  the  other  Judges  have  taken,  this  judg-  whUtUig- 
ment  may  be  affirmed^  without  any  reference  to  the  point    ^^^ 
settled  in  the  above  case  of  Norvell  v.  Camm,  2  Munf.,  I  Christian, 

oco. 

forbear  to  give  any  decided  opinion  as  tb  that  case. 

I  think  the  present  case  comes  witliin  the  letter,  as  it  clear- 
ly does  within  the  reason,  of  the  act  of  Assembly  of  the  yeair 
1798,  notwithstanding  the  patents  to  Norvell;  for,  the  en- 
tries or  locations  on  which  they  were  founded,  ^'not  being 
regularly  made  according  to  law,''  do  not  come  within  the 
exception  of  the  act;  and  the  exception,  as  to  them,  is  the 
same,  as  if  it  had  not  existed.  The  right  of  the  Com- 
monwealth being  relinquished,  the  possession  of  the  les- 
sors of  the  plaintiff  will  unquestionably  entitle  them  to.re- 
eover,  and  the  judgment  ought  to  be  affirmed. 

Judge  BacrnKS,  concurred  in  opinion  with  the  other 
Judges,  that  the  judgment  of  the  Superior  Court  should 
be  affirmed;  but,  as  he  had  before  given  his  opinion  at 
length,  in  the  case  of  Norvell  v.  Camniy  6  Munf.  239,  on 
most  of  the  points  involved  in  this  case,  he  deemed  it  un- 
necessary to  enter  at  large  into  the  subject  at  this  time. 

Judgment  affirmed. 
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1824.  CuAMBERLAtNE  and  others  V.  Temple. 

February, 

A  voIunCaiy  conve}'ance  of  property  to  children,  at  a  time  when  the  dooor  is 
largely  indebted,  is  ntrid  against  creditors. 

A  creditor  cuofiot  subject  the  property  thys  QooTeyed,  by  %.  suit  agaiiut  the  do- 
nees, until  he  has  established  his  demand  at  law,  by  obtaining  judgioent,  and 
(in  the  case  of  personal  property,)  by  suing  out  execution  against  the  donor, 
or  hk  representatives ;  or,  by  shewing,  by  a  settlement  of  the  administratioB 
account,  that  there  are  no  assets  in  the  hands  of  the  eieeator  or  admioistni- 
tor,  to  satisfy  tho  debt. 

A  voluntary  conveyance  is  good  between  the  parties,  and  only  void  as  to  credi- 
tors, u  ho  are  thereby  delayed,  hindered,  or  defrauded. 

Where  a  decree  is  rendered  on  behalf  of  a  creditor,  against  several  vobuitjyy 
donees  of  tlie  debtor,  a  Court  of  Equity  should  decree  contribution  among 
them,  so  that  each  man  sliould  only  pay  his  just  proportion  of  the  debt. 
But,  all  the  donees  should  be  liable  for  the  failure  of  any  one  to  pay  bn  pro- 
portion,  uptil  the  debt  is  completely  discharged,  as  far  as  he  hat  reoetred  the 
the  funds  of  the  donor. 

This  was  an  appeal  from  the  Richmond  Chancery  Court 
William  Temple  filed  his  bill,  stating,  that  on  the  1 9th 
day  of  April,  1806,  he  recovered  a  judgment  against  Ed- 
ward P.  Chamberlayne,  administrator  of  Bi/rd  Cham- 
berlayne^  deceased,  for  the  sum  of  577/.  15*.  and  4  73  79, 
damages;  that  the  said  E>  P.  Chamberlayne  died,  without 
having  paid  any  part  of  the  said  judgment,  and  adminis- 
tration de  bonis  non  of  the  estate  of  the  said  Byrd  Cham- 
berlat/ncy  deceased,  was  granted  to  fV,  B,  Chamber- 
layne; to  whom  also  was  committed  the  administration  of 
Edward  P.  Chamberlayne^  deceased:  that  ^.  P.  Cham" 
berlayne,  in  his  life-time,  had  not  settled  up  his  account  of 
administration  on  the  said  Byrd  Chamber  lay  ne^s  estate; 
nor  has  he,  as  the  administrator  de  bonis  non  of  the  said 
E.  P.  Chamberlayne^  ever  settled  up  the  estate  of  his  in- 
testate: that  the  said  Byrd  ChamberlaynCy  in  his  life- 
time, and  at  the  time  of  contracting  the  debt  due  the  com- 
plainant, was  possessed  of  very  considerable  estate,  real 
and  personal;  and  the  complainant,  having  a  claim  upon 
him,  on  account  of  certain  wheat  lost  by  negligence  on 
board  of  his  (the  said  B,  Chamber  lay  ne^s)  vessel;  and, 
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the  complainant  believes,  after  a  suit  had  been  instituted  1824. 
against  him,  in  order  to  prevent  the  payment  of  the  same,  ^^^^J^^^' 
and  to  cover  it  from  execution,  in  fraud  of  the  complain-  chamber- 
ant,  conveyed  for  no  other  consideration  than  natural  love  '*y»'^»  *"• 
and  affection,  on  the  10th  day  of  December,  1793,  to. his  Temple, 
daughter  Evelyn,  now  the  wife  of  Sober t  Pollard,  jun., 
two  negro  girls  called  Mahala  and  Dolly;  and,  on  the  1st 
day  of  Jamiary,  1798,  he  conveyed  by  five  deeds  pole,  for 
the  same  consideration,  and  five  shillings,  expressed  in 
each,  to  his  son  Otway  Byrd,  two  slaves;  to  his  son  Tho- 
mms  Delaware,  two  other  slaves;  and  to  his  sons  John 
Dandridge  and  William  Dandridge,  and  his  daughter 
Mary  Eleanor,  a  like  number  of  slaves,  each;  and,  on 
the  24th  of  February,  1799,  for  the  like  consideration,  he 
conveyed  by  another  deed  pole,  to  the  said  Evelyn  Byrd, 
his  daughter,  another  slave,  named  Sally;  and,  by  another 
deed  pole,  of  the  same  date,  he,  for  a  like  consideration, 
conveyed  to  his  son  Spot swood  Dandridge,  a  negro  boy 
and  girl:  that  the  said  Byrd  Chamherlayne  continued  in 
the  quiet  and  uninterrupted  possession  of  the  said  slaves, 
from  the  date  of  the  said  several  deeds,  till  the  time  of  his 
death,  which  happened  in  the  year  when  he  and  his  son 
Otway  B.  Chamherlayne  were  both  shipwrecked:  that 
they  died  intestate,  and  administration  was  granted  on  thQ 
father's  estate,  as  before  mentioned;  but,  no  administration 
has  been  taken  on  the  estate  of  the  son:  that,  the  father,  if 
he  survived  his  son,  was  his  sole  distributee,  and  if  the  son 
survived,  then  his  brothers  and  sisters  above  named,  were 
his  distributees;  the  complainant  therefore  prayed,  that 
William,  B,  Chamherlayne  might  be  made  a  defendant, 
both  in  his  character  of  administrator  of  E,  P.  Chamher- 
layne, deceased,  and  in  that  of  administrator  de  bonis  non 
oi  Byrd  Chamherlayne,  deceased:  that  the  children  above 
mentioned  of  Byrd  Chamherlayne  might  also  be  made  de- 
fendants: that  the  said  W,  B.  Chamherlayne  might  be 
decreed  to  settle  the  administration  account  of  the  said  E, 
P.  Chamb&rlayne,  deceased,  upon  the  estate  of  Byrd 
Vol.  II.  49 
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1824.  Chamerlat/nef' 2ind  his  own  administration  upon  the  same 
Febntury,  gg^ate:  that  he  might  be  decreed  to  pay  to  the  complainant 
Charob^-  the  balance  in  his  hands,  if  any,  in  satisfaction  of  his  judg- 
Ujnc.&e.  xnent  aforesaid ;  and,  in  case  the  same  should  be  insuffi- 
Temple,  cient,  that  the  slaves  conveyed  by  the  said  deeds,  and  the 
increase  of  the  females,  might  be  sold  to  satisfy  the  same, 
or  so  many  thereof  as  may  be  necessary. 

The  answer  of  fF.  B.^  Chamberlayne  admits,  that  he 
is  the  administrator  of  E.  P.  Chamberlayne,  deceased, 
and  the  administrator  de  bonis  non  of  the  estate  of  B^rd 
Chamberlayne,  deceased:  that,  it  is  untrue,  that  E,  JP» 
Chamberlayne  died  without  having  settled  the  administra- 
tion account  of  the  estate  of  Byrd  Chamberlayne:  that,  by 
accounts  settled  by  commissioners  regularly  appointed  by 
King  William  Court,  it  will  appear,  (which  settlement  took 
place  before  the  judgment  of  the  complainant,  mentioned 
in  his  bill,)  that  there  remained  in  the  hands  of  the  said 
E.  P.  Chamberlayne,  due  to  the  estate,  the  siim  of  62L 
I7s.  8id, :  that  it  will  be  unnecessary  to  have  a  new  set- 
tlement, unless  error  on  the  face  of  the  settlement,  or 
fraud  is  alledged  and  proved:  that  his  own  administration 
of  the  estate  of  the  said  Byrd  Chamberlayne,  unadminis- 
tered.by  the  said  E.  P.  Chamberlayne,  has  also  been  a^- 
tled  by  order  of  the  Court  of  King  William  county,  by 
which  it  appears,  that  the  estate  of  the  said  Byrd  Cham- 
berlayne is  indebted  to  the  respondent:  that  he  conceives 
that  he  has  no  right  to  intermeddle  with  the  negroes,  mea- 
tioned  in  the  complainant's  bill,  as  he  believes  that  the 
deeds  therein  referred  to,  were  executed  bona  fide,  and 
without  any  fraudulent  intention:  that*the  judgment,  re- 
fei^d  to  in  the  bill,  was  against  'Uhe  goods  and  chattels 
of  the  said  Byrd  Chamberlayne,  in  the  hands  of  the  de- 
fendant {E.  P.  Chamberlayne,)  to  be  administered,  if  suf- 
ficient thereof  hath  or  shall  come  to  his  hands  to  be  admin- 
istered, after  payment  of  judgments  and  debts  of  superior 
dignity;"  by  which  it  will  appear,  that  the  respondent  was 
justified  in  paying,  after  the  date  of  the  said  judgment. 
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the  sum  of  jS599  30,  due  on  bonds,  to  Richard  S.  Tay-^  1824. 
lor^s   representatives,  stated    in    his    administration    ac-  '^J^jTJ^* 

count,  &C.  Chamber- 

All   the  children  of  Byrd  Chamberlayne,  deceased,  "•y"^***^ 
who  are  made  defendants  in  the  bill^  filed  a  joint  answer,    Temple, 
stating,  that  they  know  nothing  of  the  claim  for  wheat,  set 
forth  in  the  bill:  that  they  believe  the  said  claim  to  have 
accrued  subsequently  to  the  execution  of  the  deeds  therein 
mentioned,   with   the   exception  of  that  to   Evelyn  B, 
Chamber  lay  ne^  dated  the  24th  day  of  February,  1790, 
and  of  that  to  Spotswood  D.  of  the  same  date:  that  they 
are  advised,  that  even  if  the  claim  was  prior  to  the  deeds, 
yet,  as  it  sounded  in  forty  and  was  to  be  recompensed  in  da- 
mages, which  were  never  liquidated  until  the  judgment 
was  obtained  in  April,  1806,  it  could  no  more  be  consi- 
dered as  a  debt  due  by  Byrd  Chamherlayne^  deceased, 
than  a  claim  to  damages  for  an  assault,  or  any  other  tor- 
tious act  committed  by  him :  that,  at  the  time  when  the  said 
deeds  were  executed,  they  believe  the  said  Byrd  Cham- 
berlayne  to  have  been  perfectly  solvent;  but  that,  subse- 
quently, he  lost  his  life,  and  three  vessels  at  sea,  together 
with  large  quantities  of  wheat,  and  several  negroes,  which 
was  the  cause  of  the  deficiency  of  assets:  that  they  do  not 
believe  that  he  was  actuated  by  any  fraudulent  intent,  in 
executing  the  said  deeds:  that  they  admit,  that  the  said 
Byrd  Chamberlayne  continued  in  possession  of  the  slaves 
conveyed  by  the  deeds,  after  the  execution  of  the  deeds; 
but,  charge  that  all  the  said  deeds,  (with  the  exception  of 
the  first,  dated  the  10th  of  December,  1793,  to  Evelyn  B. 
Chamberlayne,  and  the  two  last,  dated  the  24th  of  Feb- 
ruary, 1799,  each;  the  first  to  the  said  E.  P.  Chamber- 
layne, and  the  last  to  Spotswood  Chamberlayne,)  were 
duly  admitted  to  record  in  the  Court  of  King  William 
county;  and  that  the  tWo  last,  although  not  proved  or  ac- 
knowledged within  eight  months  from  the  first  execution, 
yet  were  both  acknowledged  by  the  said  Byrd  Chamber- 
layne, on  the  24th  of  February,  1800,  nearly  five  years 
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1824.    before  the  recovery  of  the  judgment  set  forth  in  the  tillr 
February,  ^j^^t,  after  the  death  of  the  said  Bj/rd  Chamberlaynty  the 
Chamber-  possession  of  the  said  negroes  accompanied  the  deeds,  and 
layne,  &c.  neither  his  administrator,  nor  administrator  de  bonis  non. 
Temple,  ever  claimed  them,  or  in  any  manner  opposed  the  posses- 
sion of  the  respondents.     The  last  deed  to  E,  P.  Cham- 
berlayne  was  made  to  supply  the  loss  of  one  of  the  slaves 
conveyed  by  the  former  deed,  she  having  died  since  the 
execution  of  the  first  deed. 

Depositions  were  taken  to  prove,  that  in  the  years  1797 
and  1798,  Byrd  Chamber  lay  ne  was  considerably  indebt- 
ed: that  executions  were  served  upon  him,  to  a  large 
amount:  that  he  postponed  the  payment  of  them,  as  long 
as  possible:  that  he  was  very  hard  run  for  money,  but  al- 
ways made  out  to  pay  the  executions,  in  the  end:  that  his 
estate  was  supposed  to  be  fully  sufficient  to  pay  any  debt 
that  he  owed;  and  that  he  owned  two  very  valuable  ves- 
sels, which  were  lost  at  sea:  that  he  offered  to  sell  a  slave 
that  had  been  conveyed  to  his  daughter  Evelyn:  that  ma- 
ny slaves,  with  a  large  quantity  of  wheat,  belonging  to 
Chamber  lay  ncy  were  lost  at  the  time  he  perished  at  sea; 
and  that  some  of  the  children,  to  whom  property  was  con- 
veyed, were  of  very  tender  years. 

The  Court  of  Chancery  ordered  accounts  to  be  made  up 
of  the  administration  of  E.  P  Chamberlayne^  on  the  es- 
tate of  Byrd  Chamberlayne;  and,  also,  of  the  adminis- 
tration of  Byrd  Chamber  lay  ne's  estate,  by  fF.  B,  Cham^ 
berlayne^  administrator  de  bonis  non;  together  with  an 
account  of  the  administration  of  the  estate  of  Edward  P. 
Chamberlayne,  by  fF.  B.  Chamberlayne,  his  adminis- 
trator. 

The  result  of  these  accounts  was  as  follows: 

The  balance  due  the  estate  of  Byrd  Cham- 
berlayne, by  E.  P.  Chamberlayne,  the 
administrator,  is  $  1,774  42 
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The  balance  due  W,  B.  Chamberlaynej  as 
administrator  de  bonis  non  of  the  said 
Byrd  Chamberlaynej  after  accounting 
for  the  balance  due  from  E.  P.  Cham- 
berlayntj  is 

The  balance  due  W.  B.  Chamberlaynej 
from  the  estate  of  E.  P.  Chamber- 
layne,  is 


1824. 

Chamber- 
layne,  &o. 

'     V 

$6  60      Temple. 


« 1,560  14 


The  defendants  obtained  leave  to  file  an  amended  an- 
swer, in  which  they  say,  that  they  positively  deny,  that 
the  legal  possession  of  the  slaves  referred  to  in  the  bill,  af- 
ter the  execution  of  the  deeds  above  mentioned,  remained 
with,  or  in  the  said  Byrd  Chamberlayne^  or  that  he  ever 
exercised  any  ownership  over  them,  further  than  as  the  na- 
tural guardian  and  next  friend  of  the  donees,  all  of  whom, 
at  that  time,  were  infants,  and  resided  with  him;  and  they 
aver,  that  the  possession  of  the  said  slaves  accompanied 
the  deeds,  as  expressed  on  the  face  of  them,  &c.  They 
also  alledge,  that  the  verdict  in  question  was  obtained  by 
agreement  between  the  plaintiff  and  defendant,  in  a  suit  to 
which  the  respondents  were  not  parties  6r  privies,  and, 
therefore,  not  bound  by  it 

The  Chancellor  decreed,  that  the  deeds  from  Byrd 
C hamber lay ne  to  his  children,  were,  each  and  all  of  them, 
fraudulent  and  void  as  to  -the  creditors  of  the  said  Byrd 
Chamberlaynej  deceased,  and,  consequently,  as  to  the 
plaintiff.  He  therefore  decreed,  that  the  slaves  conveyed 
by  the  said  deeds,  or  such  of  them  as  are  still  living,  with 
the  increase  of  the  females,  and  the  profits  thereof,  and  the 
proceeds  of  the  sales  of  such  of  them  as  have  been  sold  by 
the  donees,  are,  with  respect  to  the  creditors  of  the  donor, 
the  said  Byrd  Chamberlaynej  deceased,  part  of  the  estate 
of  the  said  donor;  and,  as  such,  liable  to  the  debt  due  to 
the  plaintiff.  The  Court  therefore  decreed,  that  the  said 
deeds  should  be  set  aside,  and  annulled  as  fraudulent  and 
void  in  respect  to  the  plaintiff:  that,  unless  the  defendants, 
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1824.    on  or  before  the  15th  of  April  next,  pay  to  the  plalntifi' 
February,  ^^  ^QhX,  with  interest  till  paid,  and  the  costs  of  the  suit  in 
^^][]^.  Chancery,  the  Marshal  of  the  Court  shall  take  possession 
UyiM;,&c.  q£  ^g  gjj^  slaves;  and,  having  advertised  the  time  and 
Temple,  place  of  sale,  for  four  weeks  successively,  shall  sell  at  pub- 
lic auction,  to  the  highest  bidder,  for  cash,  the  whole  of 
the  said  slaves,  or  so  many  of  them  as  may  be  sufficient  to 
pay  the  debt  of  the  plaintiff;  and  shall  pay  the  proceeds  of 
such  sale  to  the  plaintiff,  in  whole  or  in  part  discharge  of 
the  said  debt,  interest,  and  costs;  reserving  liberty  to  the 
plaintiff  to  resort  to  the  Court,  to  subject  the  profits  of  the 
slaves  conveyed  by  the  deeds  aforesaid,  as  well  as  the  pro- 
ceeds of  the  slaves  that  have  been  sold  by  the  donees,  to 
the  payment  of  his  claim. 

The  defendants  appealed  to  this  Court. 

fVickham,  for  the  appellants. 

Leighf  for  the  appellee. 

For  the  appellants y  it  was  said:  I,  That  the  convey- 
ances were  not  void;  for,  although  they  were  ior  ihe  benefit 
of  B,  Chamberlayne^s  children,  for  no  other  consideration 
than  natural  love  and  affection,  yet  such  conveyances  are 
good,  if  not  made  with  intent  to  defraud  creditors,  and 
when  the  donor  was  not  insolvent  A  party  being  merely 
indebtedj  will  not  vacate  a  conveyance  founded  on  merito^ 
rious  consideration;  he  must  be  insolvent  at  the  time. 
NewL  on  Cont.  p.  384;  Lush  v.  fVUkinson,  5  Ves.  384; 
SBac.  tit  Fraudf  p.  315;  Ibid.  p.  320.  The  evidence 
proves,  that  Byrd  Chamberlayne  was  perfectly  solvent 
till  the  day  of  his  death. 

2.  That  the  plaintiff  was  not  entitled  to  go  into  equity 
against  the  donees,  on  the  ground  of  a  judgment  against 
the  administrator.  There  was  no  privity  between  them, 
and,  therefore,  the  judgment  wc^  not  evidence  against  the 
donees.  Phillips  on  Evidence^  222,  232, 234;  Mason  v. 
Peter,  1  Munf.  437. 
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3.  The  decree  is  wrong,  even  if  the  plaintiff  is  entitled    1824. 
to  recover  on  the  merits.     It  is  the  constant  practice  of  a  ^^^^^"^f^- 
Court  of  Equity,  to  apportion  a  deht  among  several  defen-  chamber- 
dants,  so  that  each  man  should  bear  only  his  part     But,  if  '•y"«»  *=«• 
any  share  should  prove  deficient,  the  rest  will  be  decreed   Temple, 
to  make  it  good.      Hopkirk  v.  Dennis  and  others^  2 
Munf.  326.     In  this  case,  the  decree  was  against  the  do- 
nees in  solido;  so  that  one  may  be  answerable  for  the 
whole  debt 

For  the  appellee,  it  was  said,  that  the  deed  of  1793,  was 
the  only  one  made  before  the  cause  of  action  accrued;  and 
the  same  objection  applies  to  them  all.  They  were  all  made 
at  a  time  when  the  donor  was  considerably  indebted,  to  his 
children,  without  valuable  consideration,  and  some  of 
them  infants.  These  are  unequivocal  badges  of  a  fraudu- 
lent intention. 

But,  if  the  deeds  had  been  for  valuable  consideration, 
they  would  be  void,  because  the  possession  of  the  proper- 
ty did  not  accompany  the  deeds.  The  deeds  were  ab- 
solute, without  any  stipulation  that  the  donor  should  re- 
main in  possession.  This  principle  is  fully  established  by 
the  cases  of.  Edwards  v.  Harberij  2  T.  Rep.  587,  and 
Hamilton  v.  Russel,  1  Cranch,  316. 

The  objection,  that  the  judgment  against  the  adminis- 
trator was  not  admissible  evidence  against  the  donees,  is 
not  sound.  It  was  not  necessary  for  the  plaintiff  to  estab* 
lish  the  debt  against  the  donees.  The  administrator  was 
the  proper  person  to  contest  the  justice  of  the  plaintiff's 
claim.  The  only  object  of  the  suit  against  the  donees  was, 
to  remove  the  impediment  of  the  conveyances,  not  to  es- 
tablish the  debt  That  it  was  only  necessary  to  set  aside 
the  conve3rances  in  the  suit  against  the  donees,  and  not  to 
establish  the  debt,  is  proved  by  the  cases  of  Pack  v.  Ba- 
thurstj  3  Atk.  269,  and  Sainton  v.  JVardy  2  Atk.  172  j 
and  the  case  of  Coleman  v.  Croker,  1  Ves.  jun.  160, 
proves,  that  the  only  ground  of  equitable  jurisdiction  is, 
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1824.    *o  remove  the  obstacle  of  the  deeds.     Besides  this,  the 
Febrwxry.  amended  answer,  calling  for  proof  of  the  original  claim, 

came  too  late. 

As  to  the  decree  being  in  solidoj  this  was  the  only  pro- 
per decree.  If  the  deeds  are  fraudulent,  the  whole  pro- 
perty is  liable,  and  the  plaintiff  ought  not  to  be  embarrass- 
ed in  Ae  pursuit  of  a  just  claim,  by  the  adjustment  of  the 
accounts  between  the  defendants. 

It  was  replied,  that  the  deeds  were  not  void,  because 
they  were  voluntary,  except  as  to  creditors.  As,  between 
the  parties,  they  were  unquestionably  good.  Thomas  v. 
Soper,  5  Munf.  28.  And  as  to  creditors,  they  are  not  void, 
in  this  case,  because  the  donor  was  not  insolvent  The  mere 
circumstance  of  his  brfng  sued,  is  no  evidence  of  insol- 
vency. 

The  possession  remaining  with  the  donor,  under  the  cir- 
cumstances of  the  present  case,  was  perfectly  compatible 
with  the  rights  of  the  donees.  Braxton  v.  Gaines,  4 
Hen.  &  Munf.  151. 

The  judgment  was  no  evidence  against  the  defendants. 
They  were  no\  privies  to  it;  and  the  executor  had  no  right 
in  the  subject  Mason  v.  Peter,  is  an  authority  in  point 
The  plaintiff  was  not  bound  to  sue  the  executor  first  It 
is  like  the  case  of  marshaling  assets.  But,  if  he  was 
bound  to  sue  the  executor  first,  the  consequence  would  not 
follow.  The  judgment  against  the  executor  would  only 
bind  the  executor;  and  the  donees  who  were  not  privies 
to  that  judgment,  have  a  right  to  contest  a  claim  which  is 
to  affect  their  property. 

As  to  the  delay  in  filing  the  amended  answer,  it  is  of  no 
importance;  and  is  sufficiently  explained,  by  the  fact,  that 
some  of  the  defendants  were  infants  and  femes  coverts. 

The  property  is  not  assets  in  the  hands  of  the  executor, 
and,  therefore,  the  plaintiff  must  prove  the  debt,  as  well 
as  that  the  deeds  are  void.  If  it  be  said,  that  the  property 
is  assets,  it  may  be  asked,  why  the  plaintiff  does  not  take 
out  his  execution  at  once  ? 
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The  Court  should  have  decreed  contribution  among  the  1824. 
donees;  because,  they  undoubtedly  had  a  qualified  pro-  ^J^TJJ^ 
perty;  and  a  Court  of  Equity  will  not  require  that  one  chumber- 
person,  having  equal  right  with  others,  should  bear  the  *»y'*;^  *^ 
whole  burthen  of  a  claim,  to  which  the  rest  are  equally  Temple, 
subject 

February  28.  Judge  Green  delivered  the  opinion  of 
the  Court 

The  appellee,  claiming  to  be  a  creditor  of  Byrd  Cham- 
berlaynej  prosecuted  in  the  life-time  of  the  latter,  an  ac- 
tion at  law  against  him,  which  abated  by  the  death  of  the 
defendant.  The  former  thereafter  prosecuted  an  action 
for  the  same  cause,  against  Edward  P.  Chamberlaynej 
the  administrator  of  Byrd  Chamberlayne;  and,  having 
obtained  a  verdict,  a  judgment  was  rendered  by  consent 
of  the  parties,  to  be  levied  of  the  goods  and  chattels  of  the 
intestate,  then  in  the  hands,  or  which  might  thereafter 
come  to  the  hands,  of  the  defendant,  to  be  administered, 
after  satisfying  thereout  all  debts  of  superior  dignity  and 
prior  judgments.  Upon  this  judgment,  no  further  pro* 
ceedings  were  had;  nor  was  any  execution  taken  out  there- 
upon. The  plaintiff  then  filed  his  bill  against  the  admin- 
istrator de  bonis  non  c^  Byrd  Chamberlayne,  and  the 
appellants,  the  children  of  Byrd  Chamberlayney  to  whom 
the  latter  had,  in  his  life-time,  conveyed  sundry  slaves,  by 
several  deeds;  alledging,  that  those  conveyances  were  vo- 
luntary and  fraudulent  as  to  the  creditors  of  the  donor,  and 
praying  that  the  slaves  should  be  subjected  to  the  payment 
of  his  demand.  The  defendants,  claiming  under  those 
deeds,  insisted  upon  their  validity;  that  the  plaintiff  had 
no  just  demand  upon  Byrd  Chamberlayne;  and  that  the 
judgment  at  law  was  obtained  by  the  collusion  and  fraud  of 
the  plaintiff  and  the  administrator.  The  plaintiff  ofiered 
na  evidence  in  support  of  his  demand,  other  than  the  re- 
cord and  judgment  in  the  suit  at  law.     That  record,  in- 
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1824.  dependent  of  the  verdict  and  judgment,  affords  no  proof 
^^s^r^tory.  p^  ^g  Qf  the  justice  of  the  plaintiff's  demand.  The  Court 
Qlinn^bgp.  of  Chancery  declared  the  deeds  to  be  fraudulent  and  void, 
Ujne,  Ice.  g^^  jj^j^j  jj^^  property  should  be  surrendered  by  Ae  defen- 
Tenqple.  dants,  and  sold  for  the  satisfadion  of  the  judgment;  from 
which  decree,  the  defendants  claiming  under  the  deeds  ap- 
pealed. 

It  is  settled  in  England,  by  a  series  of  Uniform  deci- 
sions, that  no  person,  claiming  to  be  a  creditor,  can  im- 
peach, in  equity,  any  conveyance  fraudulently  made  by 
the  debtor  of  his  property,  until  he  has  established  his  de- 
mand at  law,  by  obtaining  a  judgment,  and  by  suing  out 
an  execution  thereupon,  if  he  seeks  satisfaction  out  of  the 
personal  property  of  his  debtor.  The  cases  upon  this 
point  are  cited,  and  commented  on,  by  Chancellor  Kent, 
of  New  York,  in  2  Johns.  Ch.  Rep.  144;  Ibid.  290;  4 
do.  671,  682.  If  it  were  otherwise,  and  any  creditor 
might,  in  the  first  instance,  question  the  disposition  of  his 
debtor's  property  in  a  Court  of  Equity,  it  would  produce 
the  greatest  inconvenience.  The  debtor,  and  a  donee 
claiming  under  him,  would  be  obliged  to  litigate,  at  the 
same  time,  the  questions,  whether  the  debt  claimed  was  due 
or  not,  and  whether  the  conveyance  was  valid  or  not;  and, 
after  an  expensive  and  harrassing  litigation,  it  might  be  as- 
certained that  no  debt  was  due.  Without  a  contract  for  a 
specific  /ten,  (unless  in  cases  where  a  legal  lien  exists,)  a 
creditor  can  only  assert  his  claim  against  the  person  oi  the 
debtor,  and  cannot  claim  satisfaction  out  of  any  specific 
property  belonging  to  the  debtor,  until  his  property  be 
specifically  bound  to  the  satisfaction  of  the  debt,  by  con- 
tract or  by  judgment,  as  to  lands,  or  judgment  and  execu- 
tion delivered  to  the  Sheriff,  as  to  personal  estate.  The 
debtor  has  an  unquestionable  right  to  alienate  his  property 
bona  fide,  or  to  prefer  one  creditor  to  another.  If  the 
creditor  had  the  right  to  claim  satisfaction  out  of  his  debt- 
or's property  fraudulently  alienated,  in  a  Court  of  Equity, 
in  the  first  instance;  to  give  any  effect  to  such  proceedings 
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the  creditor  must  be  considered  as  acquiring,  by  the  ezhi-  1824. 
bition  of  the  bill,  a  specific  right  to  be  satisfied  out  of  that  ^«*'"w«^* 
property;  and,  if  so,  a  subsequent  sale  of  the  property  chamber- 
bona  fichmaide  by  the  debtor,  which,  in  general,  would  "V"*.****- 
be  valid,  could  have  no  effect;  and  even  a  subsequent  judg-  Temple, 
ment  creditor  could  not  levy  an  execution  upon  the  pro- 
perty in  question.  And,  if  several  creditors  pursued  their 
remedies  at  Ae  same  time,  in  equity,  there  would  be  no 
rule  recognized  by  law,  by  which  to  ascertain  their  priori- 
ties. Many  other  extremely  inconvenient  consequences 
would  arise,  from  permitting  such  a  proceeding,  Which 
need  not  now  be  insisted  on.  Besides,  a  voluntary  and 
fraudulent  conveyance  is  good  between  the  parties,  and 
those  claiming  under  them,  and  void  only  as  to  creditors, 
who  are  thereby  delayed,  hindered,  or  ele/rauded.  No 
creditor  can  be  said  to  be  delayed,  hindered,  ot  defraud- 
ed,  by  any  conveyance,  until  some  property,  out  of  which 
he  has  a  specific  right  to  be  satisfied,  is  withdrawn  from  his 
reach,  by  the  fraudulent  conveyance.  Such  specific  right 
does  not  exist,  until  he  has  bound  the  property  by  judg- 
ment^ and,  in  the  case  of  personal  propetty,  by  execution 
delivered  to  the  Sheriff,  and  has  shewn  that  he  is  defraud- 
ed by  the  conveyance,  in  consequence  of  not  being  able  to 
procure  satisfaction  of  his  debt,  in  a  due  course  of  law. 
Then,  and  then  only,  he  acquires  a  specific  right  to  be  sa- 
tisfied out  of  the  property  conveyed;  and  shews  that  he  is 
a  creditor,  and  is  delayed,  hindered,  and  defrauded,  by 
the  conveyance.  When  a  party  has  thus  brought  himself 
within  the  terms  of  the  statute,  he  is  entitled  to  the  assist- 
ance of  a  Court  of  Equity,  to  remove  the  impediment  to 
his  legal  rights:  and  the  lien,  frustrated  by  fraud,  will  be 
considered  as  still  subsisting  in  equity. 

A  judgment  and  execution  delivered  to  the  Sheriff, 
against  a  fraudulent  donor,  binds  personal  property  in  the 
hands  of  the  fraudulent  donee.  The  execution  is  against 
the  goods  and  chattels  of  the  defendant  generally;  and,  the 
conveyance  being  void,  the  goods  are  still  the  goods  of  the 
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1824.    donor,  and  may  be  taken  under  the  execution.     But,  a 
February,  judgment  and  execution  against  the  executor  or  adminis* 
ehmmber-  ^i^tor  of  the  donor,  cannot  bind  the  goods  in  the  hands  of 
^V^f  *^  the  fraudulent  donee;  since  the  deed  is  good  between  the 
Temple,  parties,  and  those  claiming  under  them.     The  executiooy 
in  that  case,  is  against  the  goods  and  chattels  of  the  testa' 
.tor  or  intestate,  in  the  hands  of  the  executor  or  adminis- 
trator, to  be  administered;  and  such  goods  are  not,  even  in 
conterajdation  of  law,  in,  and  never  can  come  to,  his 
hands  to  be  administered. 

Although  the  judgment  against  the  administrator  of 
C/ictmberlayne,  in  this  case,  did  not  therefore  bind  the 
property  in  question;  yet,  it  shewed  that  the  plaintiff  was 
a  creditor;  and  the  subsequent  proceedings  in  this  suit 
shew  that  he  was  hindered^  delayed^  and  defraxidedy  by 
the  conveyances  in  question;  for,  the  property  was  thereby 
withdrawn  from  the  satisfaction  of  his  deoMOid,  and  no 
other  assets  of  the  debtor  remained  for  his  satisfaction. 

These  proceedings  establish  those  facts  against  the  do- 
nees. A  judgment  against  the  donor,  in  his  life-time^ 
would  have  established  the  debt  as  against  the  donees,  un* 
less  impeached  by  them  on  the  ground  of  fraud,  or  for  any 
other  just  cause;  insomuch  that  an  execution  might  be 
thereupon  levied  upon  the  property;  and  if  the  donees  at- 
tempted to  impeach  the  judgment,  they  must,  for  that 
purpose,  have  resorted  to  a  Court  of  Equity.  We  can 
see  no  reason  why  a  judgment  against  the  legal  represen- 
tative of  the  donor  should  not  have  precisely  the  same  ef- 
fect. Indeed,  in  all  cases  where  the  question  is,  whether 
a  person  be  a  debtor  or  not,  a  judgment  against  him  or  his 
legal  representative  seems  to  be  prima  facie  evidence  of 
the  fact,  liable  to  be  controverted  upon  the  ground  of 
fraud,  or  upon  any  other  just  ground,  by  any  one  a  stran- 
ger to  the  judgment;  except,  perhaps,  in  the  case  of  the 
real  and  personal  representatives  of  the  same  person;  in 
which  case,  either  the  one  or  the  other  might  have  he&ct 
sued,  in  the  first  instance.     Thus,  all  creditors  are  entitled 
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to  satisfaction  out  of  the  assets  of  a  deceased  debtor,  ac-    1824. 
cording  to  their  legal  priorities.     Each  has,  therefore,  an  ^^^J^^^ 
interest  in  the  question,  whether  the  debts  claimed  by  chamber- 
others  be  due  or  not;  yet,  a  judgment  in  favor  of  one,  >*3^»**^ 
binds  all  others,  upon  the  question,' whether  the  debt  be   Temple, 
due  or  not;  unless  they  can  impeach  it  on  the  ground  of 
fraud.     So,  in  bankruptcy,  a  judgment  against  the  bank* 
rupt  is  evideace  of  the  debt  against  other  creditors,  until 
impeached.     This  rule  seems  to  be  peculiarly  S4>pllcable 
to  the  case  of  persons  claiming  under  voluntary  convey- 
ances.    Saunders  v.  — — ,  Skinner,  586,  cited  in  13 
Vin.  Mr.  tit  Frauds  F.  PL  18.      The  donees  have  at- 
tempted to  impeach  this  judgment,  but  have  failed  in  their 
proofs.     The  fact  of  the  want  of  other  assets  (than  those 
conveyed  to  the  donees,)  to  pay  the  plaintiff's  demand,  is 
established  in  this  suit     It  is  not  for  the  donees  to  alledge 
that  the  assets  in  the  hands  of  the  administrator,  ought  to 
have  been  applied  to  the  payment  of  this  debt     They 
were  applied  to  the  payment  of  debts;  and,  as  to  the  do- 
neesy  that  application  was  rightful,  and  not  injurious.     It 
was  their  right  and  duty  to  surcharge  and  falsify  the  ac- 
counts of  the  administrator,  if  they  were  wrong,  which 
they  have  failed  to  do. 

It  was  not  necessary,  as  a  pre-requisite  to  the  maintain- 
ing of  this  suit,  to  have  previously  established  the  fact  of 
a  deficiency  of  assets,  in  another  suit;  or  to  have  bound 
the  property  by  an  action  against  the  donees,  as  executors 
de  son  tortj  proving  in  that  cause  that  there  were  no  other 
assets  to  satisfy-  the  demand,  and  prosecuting  the  same  to 
judgment  and  execution,  as  might  have  been  done.  13 
Vin.  Abr.  tit.  Frauds  C.  PL  5.  For,  all  creditors  have 
a  specific  right  to  be  satisfied  out  of  the  property  of  their 
deceased  debtor,  in  the  hands  of  his  executor  or  adminis- 
trator, if  there  be  a  rightful  executor  or  administrator;  or, 
if  not,  in  the  hands  of  his  executor  de  son  tort;  or  if,  as 
in  this  case,  there  be  a  rightful  executor  or  administrator, 
and  also  an  executor  or  executors  de  son  tort,  out  of  the 
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1824.  debtor's  property  in  the  hands  of  the  latter,  if  there  be 
February.  ^^^  suflScient  assets  in  the  hands  of  the  former.  This  is 
Chunber.  in  the  nature  of  a  lien;  and  the  executor  or  administraitor, 
Uyne,  tee.  ^^^  executor  dt  son  torfy  are  in  the  nature  of  trustees  for 
Temple,  the  creditors.  In  general,  when  there  is  a  rightful  execu- 
tor or  administrator,  there  cannot  be  an  executor  de  son 
tort;  because,  any  person,  having  possession  of  the  prcK 
perty  of  the  deceased,  is  responsible  therefor  to  the  right- 
ful executor  or  administrator,  and  ought  not,  therefore^  to 
be.  responsible  to  creditors  also.  Otherwise,  he  would  be 
doubly  chargeable.  But,  in  the  case  of  fraudulent  con- 
veyances, the  donee  in  possession  is  an  executor  de  son 
torty  although  there  be  a  rightful  executor  or  administra- 
tor. For,  as  he  cannot  be  made  responsible  therefor  to 
the  rightful  executor  or  administrator,  the  reason  of  &e 
general  rule  fails  in  that  case;  and  if  the  donee  was  not,  in 
such  case,  liable  as  executor  de  son  tort^  the  creditor  would 
be  without  remedy.  Roberts  on  Fraud,  Con.  593,  and 
cases  there  cited  ;  Pierce  v.  Turner ^  5  Cranch;  Edwards 
V.  Harbeny  2  Term  Rep.;  11  Vin.  Mr.  219,  Pi.  9,  and 
notes;  13  do.  tit  Fraud j  C.  PL  5. 

The  plaintifi*,  therefore,  had  a  right,  without  first  fund- 
ing the  property  otherwise,  and  without  otherwise  shevr- 
ing  that  he  was  defrauded,  in  consequence  of  there  being 
'  no  other  fund,  to  satisfy  his  demand,  than  the  property  in 
the  hands  of  the  donees,  by  another  suit,  to  go  originally 
into  a  Court  of  Equity  against  the  donees  as  executors  de 
son  tort  J  for  a  discovery,  account  and  satisfaction,  out  of 
the  assets  in  their  hands;  and,  in  that  suit,  to  establish  his 
demand,  if  it  had  been  liquidated,  or  was  a  matter  of  ac 
count,  and  not  before  established;  and  to  shew  that  he 
could  not  get  satisfaction  otherwise,  and  so  was  hindered^ 
delay edy  and  defrauded.  And  thb  he  has  virtually  done, 
although  he  does  not  call  them  in  terms  executors  in  their 
own  wrong.  In  this  case,  a  preliminary  suit  at  law  against 
the  rightful  adminbtrator,  or  against  the  donees,  was  ne- 
cessary, as  the  claim  sounded  in  damages;  and  the  rightful 
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administrator  was  properly  made  a  party,  to  account  for    1824. 
the  assets  which  had  come  to  his  hands.     For,  if  he  had  ^«*'^ry. 
had  assets  to  pay  the  demand,  the  conveyances  would  not  chamber. 
have  been  void.  layo^iw. 

The  deeds  in  question  are  clearly  fraudulent  and  void  as  Temple, 
to  creditors  of  the  donor.  All,  except  that  to  Evelyn 
Beverley y  in  1793,  were  executed  when  the  donor  was  in- 
debted to  a  degree  of  embarrassment,  and  when  the  very 
debt,  the  satisfaction  of  which  is  now  claimed,  was  due; 
and  although  he  retained  enough  to  satisfy  all  his  debts, 
and  lost  a  large  portion  of  his  personal  estate  afterwards, 
by  a  calamitous  accident,  he  had  no  right  to  throw  upon 
his  creditors  the  hazard  of  such  an  accident,  and  to  provide 
for  his  family  at  their  expense.  As  to  the  deed  of  1793, 
although  it  is  probable  that  the  donor  was  also  largely  in- 
debted when  he  executed  that  deed,  yet  there  is  no  suffi- 
cient evidence  of  that  fact  in  this  record.  And,  although 
the  donor  retained  the  possession  of  the  property,  yet,  if 
the  deed  had  been  duly  recorded,  it  might  have  been  valid. 
But,  being  recorded  on  the  proof  of  one  witness  only, 
that  deed  is  also  fraudulent  and  void,  under  that  clause  of 
the  statute  of  frauds,  beginning  with  the  words,  **  and 
moreover.''  Independent  of  this  clause  of  the  statute,  a 
voluntary  conveyance^  made  by  a  person  not  at  all  indebt- 
ed at  the  time,  and  not  in  contemplation  of  future  debts, 
and  without  any  other  badge  of  fraud,  would  probably  be 
good,  notwithstanding  the  donor  retained  the  possession; 
for,  such  possession  could  be  no  evidence  of  an  intent  to 
defraud  creditors,  when  none  existed,  or  were  in  contem- 
plation of  the  party.  But,  the  said  clause  invalidates  even 
such  a  conveyance,  unless,  in  the  case  of  personal  proper- 
ty, the  deed  be  recorded  on  the  acknowledgment  of  the 
party,  or  proof  of  two  witnesses,  or  unless  the  possession 
remain  bona  fide  with  the  donee. 

It  is  also  insisted,  that  the  donees  ought  to  have  been 
subjected  to  a  rateable  contribution,  for  the  satisfaction  of 
the  demand  of  the  appellee.     At  law,  persons  claiming 
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1824.  under  voluntary,  fraudulent,  and  void  conveyances,  can- 
February,  ^^^  require  a  creditor  to  proceed  against  them  severally, 
Chamber.  ^OT  rateable  proportions  of  the  debt  He  might  proceed 
taync,&c.  against  them  severally,  after  the  death  of  the  debtor,  as 
Temple,  executors  de  son  tort,  for  the  full  value  of  the  assets  of  the 
debtor  in  their  hands;  and  the  insolvency  of  one  would  not 
excuse  any  other;  and  so  it  should  be  in  equity,  if  an  at- 
tempt to  equalize  the  burthen,  produced  any  unreasonable 
delay  or  detriment  to  the  creditor.  Buf  where,  as  in  this 
case,  the  creditor  has  convened  all  the  parties,  none  of 
whom  are  chargeable  with  actual  fraud,  and  where  all  the 
materials  for  a  just  apportionment  are  already  in  the  re- 
cord, and  that  can  be  made  without  any  material  delay  or 
injury  to  the  creditor;  a  Court,  whose  maxim  is  that  equa- 
lity is  equity,  should  apportion  the  demand  amongst  the 
parties  responsible  thereto;  the  more  especially  as,  if  the 
burthen  was  imequally  borne,  and  the  suffering  party  could, 
in  that  event,  claim  contribution  of  the  others,  this  would 
involve  those  parties  in  new  litigations.  But,  this  ought 
to  be  done  with  a  reservation  of  the  right  to  the  creditor, 
to  resort  for  satisfaction  to  all  the  partis  responsible  to 
him,  to  the  full  extent  of  their  liabilities  respectively,  in 
the  event  of  his  failing,  from  insolvency  or  any  other 
cause,  to  procure  satisfaction  from  any  of  the  parties,  of 
their  due  proportions  of  his  demand. 

The  decree  should  be  corrected  in  this  particular,  and 
the  appellants  should  pay  to  the  appellee  his  costs,  he  be- 
ing the  party  substantially  prev^ing. 
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Be  ALL  V.  Silver.  1894. 

March» 

A  wedkor  ha^ng  obUmed  judgment  againtt  hit  debtor,  vHkmt  numiiig  mte- 
rest,  hi*  exeetition  it  obstraeted  bf  a  fraodalent  eooTejaiMe  nuule  by  the 
debtor,  of  his  property.  A  auit  hi  Chaaeery  i«  then  brought  to  remove  the 
obttnicUon  of  the  eonveyanoe,  and  for  general  relief.  The  Chanoellor 
ought  to  decree  the  interest,  as  well  as  to  set  aside  the  eonTeyaoce ;  the 
prayer  fi>r  general  relief  being  snffieieot  to  oover  the  demand  of  interest. 


In  an  action  of  debt  for  352/.  Ss.  Aid.  brought  in  the 
General  Court  of  Maryland,  in  1791,  by  Charles  Carroll 
against  Zephaniah  Beally  the  appellant  Nathaniel  Beall 
and  one  Richard  Oatrell  became  jointly  bound  as  special 
bail  of  Zephaniah.  Zephaniah  Beally  and  the  joint 
bail  Oatrelly  both  removed  to  Berkeley  county,  Virginia, 
pending  the  suit;  and  Carroll  coerced  satisfaction  of  his 
judgment  for  the  debt,  of  Nathaniel  Beall.  Nathaniel 
brought  a  suit  against  Zephaniah^  in  the  District  Court  of 
Winchester,  to  recover  the  amount  which  he  had  been  thus 
compelled  to  pay  for  him;  obtained  judgment  in  1807  for 
$  1,695  51,  damages,  and  $  12  49,  costs;  and  sued  out 
execution  without  effect,  being  defeated  by  the  fraudulent 
conveyance  herein-after  mentioned.  The  judgment  did 
not  give  running  interest  Some  years  afterwards.  No* 
thaniel  Beall  exhibited  his  bill  in  the  Superior  Court  of 
Chancery  of  Winchester,  against  Zephaniah  BealPs  wi- 
dow and  children,  and  one  Francis  Silver;  tharging,  tiiat 
2Sephaniah  had  made  a  fraudulent  conveyance  of  slaves  to 
Silvery  in  order  to  prevent  the  recovery  of  this  just  deb^ 
which  had  actually  been  used  to  prevent  the  Sheriff  from 
levying  the  execution;  and  pmying,  tiiat  the  pretended 
conveyance  might  be  set  aside,  and  that  so  many  of  tb6 
slaves  might  be  sold  as  would  satisfy  the  amumnt  of  the 
judgment.  The  imputed  fraud  was  denied,  and  some  ob- 
jections made  to  the  jurisdiction  of  the  Court,  and  for  want 
of  parties:  the  Chancellor  over-ruled  these  objections; 
held  the  conveyattce  clearly  fraudulent;  decreed,  that  die 

VoIa  n.  51 
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defendant  Silver  should  pay  the  plaintiff  the  principal  due 
on  his  judgment,  and  the  costs  of  this  suit,  within  two 
months  from  the  date  of  the  decree;  and  directed  that  the 
Marsha],  in  default  of  such  payment  by  Silver ^  should  sell 
as  many  of  the  slaves  as  would  suffice  to  satisfy  the  decree: 
and  dismissed  the  bill  as  to  the  other  parties.  The  plaia- 
tiff,  afterwards  in  the  same  term^  asked  the  Chancellor  to 
amend  the  decree,  and  allow  him  interest  on  his  debt 
This  was  denied.  From  so  much  of  the  decree  as  with* 
held  interest  J  the  plaintiff  prayed,  and  the  Court  granted, 
an  appeal  to  this  Court 

Leigh,  for  the  appellant 

Titeker,  for  the  appellee. 

The  question  turned  upon  the  propriety  of  the  decree, 
in  omitting  to  give  running  interest,  under  the  circumstan- 
ces of  the  case. 

It  was  said  for  the  appellant,  that  the  plaintiff  beiof^ 
driven  into  a  Court  of  Equity  by  the  fraudulent  conduct 
of  the  defendant,  that  Court  had  cognizance  of  the  whole 
case.  It  was  not  confined  to  the  lemoval  of  the  hin- 
drance, but  should  go  on  and  do  complete  justice  between 
the  parties.  The  Chancellor,  therefore,  did  right  in  de- 
creeing a  sale  of  the  property,  thus  fraudulentiy  conveyed, 
but  should  also  have  decreed  the  running  interest  on  the 
judgment 

For  ^e  appellee,  it  was,said,  that  the  decree  properly 
refused  interest;  for,  all  the  party  had  a  right  to  ask,  or  the 
Court  to  grant,  was,  to  put  the  fraudulent  conveyance  out 
of  his  way,  and  to  decree  that  the  property,  and  the  rents 
and  profits  of  it,  (if  necessary,)  efaould  be  subject  to  the 
pa3rment  of  the  debt  The  Court  could  only  have  decreed 
against  Beall,  what  he  could  have  been  compelled  to  pay 
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tinder  the  execution,  viz:  the  amount  of  the  judgment,'  1B24. 

without  the  running  interest     Otherwise,  there  would  be  •**"»**• 

one  measure  of  justice  at  law,  and  another  in  equity.  BeaU 


March  2.     Judge  Brooce,  delivered  the  opinion  of  the 
Court* 

The  conveyance,  which  is  sought  to  be  set  aside,  was 
too  obviously  fraudulent,  to  require  any  comment  on  the 
facts  in  the  record,  to  prove  it;  and,  the  only  real  question 
in  the  cause  is,  whether  the  interest  on  the  judgment  ought 
to  have  been  decreed,  as  well  as  the  principal.  In  the  case 
of  Chamberlai/ne  v.  Temple,  (ante,)  the  ground  on  which 
a  creditor,  after  the  death  of  the  debtor,  may  come  into  a 
Court  of  Chancery,  to  charge  the  donee  holding  the  pro- 
perty of  the  debtor  under  a  fraudulent  deed,  was  fully  ex- 
plored. This  case  is  much  stronger  than  that  case.  Here, 
there  was  a  judgment  in  the  life-time  of  the  debtor,  and 
an  execution  which  bound  the  property.  In  that  case,  the 
judgment  was  against  the  administrator  only,  and  the  pro- 
perty was  not  bound,  otherwise  than  as  the  property  of 
every  debtor  is  bound,  by  the  trust  for  the  payment  of 
debts.  In  this  case,  there  is  actual  and  gross  fraud;  in 
that,  the  fraud  was  only  in  construction  of  law.  In  this 
case,  there  is  no  legal  executor  or  administrator,  and  the 
debtor  died  insolvent,  except  as  to  the  property  fraudulently 
conveyed.  In  that  case,  there  was  a  legal  administrator, 
into  whose  hands  a  lar^  amount  of  property  came  to  be 
administered;  and  the  donees  were  held  to  be  chargeable 
.  as  executors  de  son  tort.  In  this  case,  the  iippellee,  though 
not  so  charged  in  the  bill,  must  be  considered  as  virtually 
an  executor  de  son  tort,  though  not  sued  in  that  character^ 
as  in  the  case  referred  to;  and  is  liable,  in  the  same  man- 
ner, and  to  the  same  extent,  to  creditors,  as  a  rightful  ex- 
ecutor.    It  would  be  strange,  indeed,  if  this  executor,  in 

*  Judge  QabvU)  abteot  from  indifpoiitioo. 


V. 
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1824.  hU  own  wrong,  ^o  has  obtained  the  possession  of  tbe 
March,  debtor's  goods,  by  actual  and  not  constructive  fraud  oii- 
'  ^  ly,  and  who  is  entitled  to  the  surplus  alter  paying  debt^ 
should  escape  the  payment  of  interest,  when  a  rightful  ex- 
ecutor, bound  to  distribute  the  surplus,  would  be  bound  to 
pay  it  The  prayer  for  general  reliefs  in  the  bill,  beiag 
sufficient  to  entitle  the  appellant  to  an  allowance  of  inte- 
rest, the  Court,  on  tiie  ground  stoted,  is  of  opinion  to  re- 
verse the  decree,  and  to  send  the  cause  back  for  further 
proceedings,  according  to  tiie  principles  of  this  decree;  in 
which,  a  decree  is  to  be  entered  for  principal  with  interest, 
to  be  paid  out  of  tKe  property,  its  proceeds  and  pr(At3>  on 
the  terms  of  payment  usual  in  such  cases. 


1824.  Turner  v.  Street. 

March, 

Where  land  is  deriied  to  be  void,  and  tfa6  proceeds  paid  to  an  infant,  the 
mfant  hat  an  eleetion  to  take  the  laod  or  monej  s  and  if  hit  goardiaii  aelti 
the  land,  and  the  aale  does  not  appear  to  be  advantageons  to  the  mlMt,  a 
Court  of  Equity  can  eleet  for  him,  and  bind  him  bj  such  eleetioo. 

This  was  an  appeal  from  the  Richmond  Chancery  Court. 
The  case  was  argued  in  this  Court  by  TFickham  for  the 
appellee^  no  counsel  for  the  appellant.  The  following 
opinion  will  be  a  sufficient  report  of  the  case: 

March  6.  Judge  Green,  delivered  the  following  opi- 
nion, in  which  the  other  Judges  concurred.* 

Jedediah  Turner  devised  his  land,  supposed  to  contain 
400  acres,  to  his  sister  Susanna  Turner,  upon  condition, 

•  Jodge  BBOO0,  abteot. 
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ibtty  ifCithin  a  limited  time,  she  should  pay  one-third  of  its 
value  to  the  children  of  his  sister  Polfy  Jitkinaon,  and 
one-third  to  the  children  of  his  sister  Sally  Blackwell. 
But,  if  she  failed  to  pay  as  aforesaid,  then  the  land  was  to 
be  sold,  and  the  money  divided,  between  Susanna^  and 
the  children  of  his  other  two  sisters.  Susanna  elected  to 
take  the  land,  and  pay  for  it  according  to  the  will.  Sally 
JBlackweU  was  appointed  guardian  of  all  her  children, 
who  were,  and  still  are,  infants.  The  land  was  valued, 
and  Susanna  paid  to  the  children  of  Mrs.  Atkinson  what 
they  were  entitled  to.  Blaekwellj  tiie  husband  of  Sally ^ 
being  dead,  and  indelrted  to  Susanna  Turner j  as  execu- 
trix of  Jedediah  Thtmer^  it  was  agreed  between  Susanr 
na  Turner^  then  Dowlesy  and  Mrs.  Blackwell,  that  the 
said^debt  should  be  discounted  against  the  sum  due  to  the 
children  of  the  latter,  on  account  of  the  land;  and  that 
Mrs.  Blackwell  should  take,  in  full  of  the  residue  due  to 
her  children,  110  acres  of  the  land  which  had  belonged  to 
the  testator.  In  pursuance  of  this  agreement,  Mrs. 
Blackwell  gave  to  Susanna,  a  receipt  in  full  of  the  sum 
due  to  her  children,  and  the  latter  gave  to  the  former  her 
bond  to  convey  the  said  110  acres  to  her  when  required. 
This  bond  does  not  speak  of  Mrs.  Blackwell  as  the  guar- 
dian of  her  children,  but  is  given  to  her  individually. 
Mrs.  Blackwell  was  put  into  possession  of  the  land.  The 
appellee  being  very  desirous  to  procure  this  land,  and  anx- 
ious to  conceal  his  wish,  enq)loyed  Austin  Thacker  to 
purchase  it  from  Mrs.  Blackwell,  for  him.  Thacker,  ac- 
cordingly, treated  and  agreed  with  her  for  the  purchase; 
but,  before  any  writings  were  signed  by  the  parties,  Mrs. 
Turner  informed  Thacker,  in  tfie  presence  of  Mrs.  Black- 
well,  that  she  had  given  the  land  in  satisfaction  of  the 
sum,  which  she  owed  to  Mrs.  BlackweWs  children;  and 
insisted,  moreover,  that  the  land  belonged  to  the  children, 
and  tiiat  it  had  been  intended  for  them.  Mrs.  Blackwell 
admitted,  that  it  was  taken  in  satisfaction  of  what  was  due 
to  her  children,  but  insisted  that  she  had  a  right  to  sell  it. 
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1824.  Mrs.  7\^rner  also  objected,  that  it  was  probable  that  Hie 
March,  jj^^j  would  not  hold  out  400  acres;  and,  if  so,  that  the  1 10 
Turner  acres  would  be  more  than  ought  to  have  been  given,  for 
Street.  ^^  satisfaction  of  the  children's  claim;  and  that  the  110 
acres,  being  assigned  for  that  purpose,  upon  the  supposi- 
tion, that  the  whole  tract  contained  400  acres,  if  it  fell 
short,  there  ought  to  be  a  rateable  deduction*  It  was 
thereupon  agreed  between  Mrs.  Turner,  Mrs.  BlackweUf 
and  Thacker,  that  a  survey  should  be  made,  and  the  110 
acres  be  added  to,  or  taken  from,  in  the  event  o£  the  whole 
tract  containing  more  or  less,  in  the  proportion  that  110 
acres  bears  to  400:  that  Thacker  should  secure  to  Mrs.. 
Blacktoeil  the  payment  of  the  purchase  money,  in  instal- 
ments; and  that  Mrs.  Blackwell  should  convey  the  land 
to  liim.  An  agreement  to  this  effect  was  signed  by  all  the 
parties;  which  agreement  was  assigned  within  a  few  days 
to  the  appellee.  Mrs.  Turner  and  Mrs.  Blackwell  refu- 
sing to  carry  this  contract  into  effect.  Street  filed  his  bill 
against  them,  and  the  children  of  Mrs.  Jitkihson  and  o£ 
Mrs.  Blackwell,  claiming  the  specific  execution  of  the 
contract  Mrs.  Turner  and  Mrs.  Blackwell  resisted  this 
claim,  upon  the  ground,  that  the  land  belonged  to  the  chil- 
dren of  the  latter,  and  that  they  had  been  over-reached  in 
the  contract.  The  Court  of  Chancery  decreed  a  specific 
execution  of  the  contract;  and  the  defendants  appealed. 

Mrs.  Blackwell  took  this  land,  in  satis£aiction  of  her 
children's  claim,  at  25  or  21  shillings  j96r  acre ;  the  valua- 
tion, at  which  the  commissioners,  in  pursuance  of  Turner's 
will,  had  valued  it.  She  sold  it  to  3%acA:er,  at  iS  6  25, 
per  acre,  and  pending  the  suit,  it  is  proved  to  be  worth 
from  jJ  7  to  i8 10  per  acre.  If,  therefore,  Ae  child^n  of 
Mrs.  Blackwell  had  an  equitable  right  to  the  land,  or  to 
the  money  proceeding  from  the  sale  to  Thacker,  and  could 
»  assert  their  claim  to  the  one  or  the  other>  at  their  election, 

no  Court  of  Equity  should  have  deprived  them  of  that 
right,  unless  it  appeared  to  be  manifestly  for  their  advan- 
tage, to  confirm  the  sale;  in  which  case,  a  Court  of  Equity 


Street. 
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oould  elect  for  them,  and  bind  them  by  such  election.  1  1824. 
Ibnb.  Equ.  88,  note/,  and  the  casts  there  cited;  3  John-  ^^c^- 
9an*s  Ch.  Cos.  190.  The  infant  children  of  Mrs.  Black-  Turner 
well  had  such  right  The  property  was  purchased  by 
their  guardian  and  trustee,  exclusively  with  a  fund  belong- 
ing to  them;  and  both  Mrs.  7\^mer  and  Mrs.  Blakwell 
afiSrm,  that  it  was  purchased  for  them,  or  rather  taken  as 
theirs,  in  lieu  of  the  money  due  to  them.  These  facts 
were  distinctly  known  to  ThackeTy  the  acknowledged 
agent  of  Street,  before  he  purchased  for  the  latter.  It 
was  affirmed  by  Mrs.  Turner;  and,  although  Mrs.  Black- 
toell  insisted  on  her  right  to  sell,  she  admitted  that  she  had 
taken  the  land,  in  lieu  of  the  money  due  to  her  children  ; 
and  the  very  terms  of  the  contract,  signed  by  Thacker, 
shew  clearly  that  the  land  was  taken,  as  the  due  propor- 
tion of  the  children,  according  to  their  interest  in  the 
whole  tract  of  land.  K,  under  these  circumstances,  'Mrs. 
Tkemer  had  conveyed  to  Mrs.  Blackwellj  and  she  to 
Street  J  the  latter  would  have  been  a  trustee  for  the  chil- 
dren of  Mrs.  Blackwell,  The  statute  of  frauds  in  Eng- 
land requires,  that  all  trusts  shall  be  declared  in  writing, 
except  such  as  arise  by  implication  of  law,  which  are  there- 
by left  as  at  common  law.  By  the  common  law,  resulting 
trusts  might  be  raised  and  supported  by  parol  proofs.  It 
was  at  one  time  doubted,  whether,  notwithstanding  the 
exception  of  resulting  trusts  out  of  the  English  statute,  it 
was  not  required  by  the  general  spirit  of  the  statute,  that 
resulting  trusts,  if  denied,  should  be  established  by  writ- 
ten evidence,  and  not  by  parol  proofs.  But,  the  better 
opinion  seems  to  be,  that  even  under  the  English  statute, 
a  resulting  trust  may  be  raised  by  parol  proofs.  It  was, 
however,  never  doubted,  that  a  resulting  trust,  confessed 
by  the  trustee,  was  valid.  2  Fonb.  Equ.  Book  2,  chap.  5, 
and  notes;  Bac.  Mr.  Trust,  C.  passim;  Foster  v. 
Colvin,  3  Johns.  Rep.  216.  This  provision  of  the  Eng- 
lish statute  of  frauds,  has  not  been  adopted  into  our  Code. 
With  us,  the  doctrine  of  resulting  trusts  remains  as  at  com- 
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1824.  ^^^  1^^*  I'his,  however,  is  not  material  in  this  caae^ 
March,  since,  even  according  to  the  English  cases,  there  would 
Turocr  ^j  ^^  ^'*  ^^^y  ^  ^"^  ^^^  ^^  children,  even  if  the  land 
Street  ^^^  ^^^^  conveyed  as  aforesaid.  If  a  man  purchase  land, 
and  cause  it  to  be  conveyed  to  another,  there  is  a  resoH- 
ing  trust  raised,  by  operation  of  law,  for  the  jmrchaserj 
and,  if  a  trustee  purchase  property  with  the  trust  funds^ 
there  is  a  resulting  trust  for  the  cestui  que  trust;  so  that 
he  may  either  claim  the  beneficial  right  to  the  property,  or, 
at  his  election,  claim  a  lien  upon  the  property,  for  the 
security  of  his  money  invested  in  it  In  such  eases,  the 
purchaser,  even  of  the  legal  estate,  much  more  so  of  t 
mere  equity,  from  the  trustee  with  notice  of  the  trust, 
stands  in  the  shoes  of  the  trustee.  See  the  books  before 
cited.  This  la^t  mentioned  case  is  precisely  the  case  at 
bar.  The  proofs  in  the  cause  indicate,  that  it  is  against 
the  interest  of  the  infants,  to  carry  the  contract  in  question 
into  specific  execution.  But,  this  may  be  oth^-wise.  The 
proper  course  was,  to  refer  it  to  a  commissioner  to  enquire 
and  report,  whether  it  would  be  for  the  interest  of  the  in- 
fants to  confirm  the  sale,  or  otherwise.  Tbeidecree  shouKf, 
therefore,  be  reversed,  and  the  cause  remanded  for  furthet 
proceedings  to  be  had  therein,  in  conformity  to  the  fore- 
going views. 
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HiTB^s  Execator  v.  Hitb^s  Legatees.  \^^^: 

^  March, 

Testator  gate  %  1,000  to  eaeh  of  thirteen  diUdren  {  directed  hb  exeeotors  to 
•ell  hit  whole  estate  when  thejr  shoidd  think  most  ezpedieiiti  aad,  ont  of  the 
prooeeds,  to  pay,  first  bis  debts,  and  then  these  legacies,  agreeably  to  seni- 
ority i  and  gave  the  whole  surplus  to  the  same  thirteen  legatees.  There 
being  no  other  pro^ion  for  these  ehiUren,  interest  shall  be  allowed  on  these 
legades  from  the  testatoi^s  death. 

It  is  not  eompetent  to  gnarJians  of  infimt  parties,  to  waive  any  benefit  to.triileh 
the  infonts  are  entitled  in  adeeree ;  and  it  is  error  to  decree  on  such  consent. 

It  is  error  to  decree  against  an  execator,  absohitely,  diac  he  shall  pay  money 
at  fixed  fotore  periods,  in  respect  of  foods  not  in  hand,  but  which  shall  then 
come  into  his  hands. 


This  was  an  appeal  from  a  decree  of  the  Superior  Court 
of  Chancery  of  Staunton.     The  case  was  this  : 

John  HitCf  by  his  last  will  and  testament,  after  leaving 
his  wife  <*  a  comfortable  maintenance^'  (without  specify- 
ing what,)  and  after  reciting  that  he  had  made  an  ample 
provision  for  four  of  his  children,  (naming  them,)  devised 
and  bequeathed,  as  follows:  ''And,  as  to  the  remaining 
part  of  my  children,'*  (naming  them,  thirteen  in  number,) 
^'  I  leave  1S,*1',000  to  them,  and  each  of  them,  and  each  of 
their  heirs  forever.  It  is  my  will  and  desire,  that  my  ex- 
ecutors hereafter  mentioned,  or  any  two  of  them,  do  make 
sale  of  my  lands,  and  all  other  property,  real  and  person- 
al, whenever  they  shall  think  it  most  expedient;  and  out 
of  the  money  arising  from^  such  sales j  together  with  my 
bonds,  notes,  and  book  accounts,  satisfy  and  pay  all  my 
just  debts,  and  then  the  legacies  above  mentioned,  agree- 
ably to  seniority:  and,  if  there  be  any  surplus  after  pay- 
ment of  my  debts,  and  the  legacies  aforesaid,  it  is  further 
my  will,  that  tlie  same  be  equally  divided  among  all  my 
said*^  (thirteen)  ^^children^  share  and  share  alike,^^ 

The  bill  was  exhibited  by  the  eight  youngest  of  these 

thirteen  legatees,  (one  of  whom,  being  of  full  age,  sued  in 

proper  person;  the  rest,  being  infants,  by  next  friend, 

though  two  of  them  attained  to  full  age  pending  the  suit,) 

Vol.  n.  52 
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1824.    against  the  acting  executor,  against  the  testator's  widow, 
•^^'^**    and  the  five  eldest  legatees;  praying  an  account  of  the  ex- 
Hite's  cx'r.  ecutor's  administration,  a  decree  for  the  plaintiffs'  respec- 
Hite»r'iega-  ^^^^  legacies  of  $  1,000,  and  for  their  shares  of  the  surplus 
^e^'         It  appeared,  from  the  answers,  and  from  the  proofs  ad- 
duced, and  the  accounts  taken  in  the  cause,  that  the  exe- 
cutor had  sold  the  whole  subject;  the  land  (which  was  the 
chief  and  most  valuable  part  of  it,)  on  a  credit,  dividing 
the  proceeds  of  the  sale  into  as  many  as  twenty  annual  in- 
stalments, many  of  which  are  not  yet  due,  and  the  last 
vnll  not  fall  due  till  1839:  that  he  had  paid  to  each  of 
the  five  eldest  legatees,  their  respective  legacies  of  $  1,000, 
_    principal  without  interest,  at  different  dates,  in  the  order  of 
their  seniority,  successively,  as  the  fund  came  into  his 
hands:  and  that  he  was  not  chargeable  with  any  unrea- 
sonable delay^  in  not  having  sooner  paid  the  other  legacies; 
nor  was  his  conduct  justly  obnoxious  to  blame  in  any  res- 
pect 

It  also  appeared,  that  the  widow  had  renounced  the 
vague  provision  made  for  her  by  the  will,  and  claimed  her 
legal  rights;  and  that  she  had  incurred  considerable  ex- 
pense in  maintaining  and  educating  her  younger  children, 
the  plaintiffs;  of  vcrhich  she  asked,  that  an  account  mig|ht 
be  taken,  and  that  compensation  might  be  decreed  to  her, 
in  this  cause,  out  of  the  plaintiffs'  respective  portions. 

The  Chancellor  having  directed  all  the  accounts  deman- 
ded by  the  parties,  in  general  terms,  the  commissioner  sta- 
ted and  reported,  accordingly,  accounts  of  the  executor's 
administration;  of  Uie  amount  due  to  each  of  the  plaintiffs, 
on  account  of  his  legacy  of  |!  1,000;  of  the  dates,  at 
which  each  of  those  legacies  were  or  would  be  justly  pay- 
able, agreeably  to  seniority,  and  in  respect  to  the  coming 
'  in  of  the  funds  of  the  estate;  and  of  the  expenses  ineur- 
red  by  the  widow,  for  the  maintenance  and  education  of 
the  legatees,  respectively.  But,  in  stating  the  amount  due 
of  the  several  legacies,  he  allowed  no  interest  on  them: 
and  the  plaintifis  excepted  to  thereport^  for  that  reason^ 
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This  was  the  only  exception  taken  to  the  main  report  in     1824. 
the  cause.  v!^^^ 

The  cause  coming  on  to  be  heard  on  the  report,  and  this  Hite*s  ex'r. 
exception  to  it,  the  Chancellor  said,  his  tmpre^on  was,  Hite'ric^k- 
that  the  plaintifis  were  entitled  to  interest  on  their  respec*      ^^^ 
tive  legacies,  without  then  deciding  the  point;  and  directr 
ed  the  commissioner  to  reform  the  accounts,  and  state 
them  on  that  principle.     The  commissions  reformed  the 
accounts  according  to  this  instmctiob:  and  then  it  appeared^ 
that  the  five  eldest  legatees  having  each  received  his  legacy^^ 
instead  of  there  remaining  funds  enough  to  pay  the  plain* 
tiffs  their  legacies,  with  interest  so  computed,  there  was  a 
deficiency  of  $  2,607. 

The  Chancellor  approved  and  confirmed  this  last  report: 
observing — ^'^The  testator  left  seventeen  children.  For 
four  of  them,  he  states  in  his  will,  that  he  had  made  am- 
ple provbion.  To  his  thii*teen  remaining  children,  he  be- 
queaths a  legacy  of  $  1,000  a  piece,  to  be  paid  according 
to  seniority;  and  directs  the  surplus  of  his  estate  to  be  di- 
vided among  his  said  children.  Of  these  thirteen  l^a- 
tees,  it  appears  from  the  commissioner's  report,  that  the 
five  eldest  have  been  paid  each  his  legacy  of  $■  1,000,  and 
are  satisfi^.  It  appears  from  the  last  report,  that  the  pay- 
ment of  the  legacies,  taith  their  interest  from  the  death 
of  the  testator  J  to  the  plaintifis,  instead  of  leaving  a  rest* 
duum,  will  create  a  d^eit  in  theesUte  of  8  2,607.  This 
deficit f  the  unsatisfied  legatees,  viz:  the  plaintiffs,  could  re- 
quire to  be  apportioned  among  the  whole  thirteen  legatees: 
but  the  plaintiffs  waive  this  benefit j  and  agree  to  ap* 
portion  this  loss  among  themselves^  in  order  to  bring  the 
controversy  to  a  dose;  and  the  counsel  for  the  defendants 
refuse  to  have  the  last  report  re-comiojtted,  for  the  pur- 
pose of  calculating  interest  on  the  amount  of  the  five  le- 
gacies already  paid,  and  apportioning  the  defideneg 
among  the  thiHeen  legatees^  (which  was  ofiered  to  die 
defendants'  counsel,  if  he  desired  it;)  he  contending  that 
there  ought  to  be  no  interest  allowed  on  these  legacies 
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1834.  until  such  time  as  the  executor  had  so  much  as  would  pay 
March,  q£p  ^^  legatees  agreeably  to  seniority,  and  that  there  ought 
Hite^  cx'r.  to  be  no  abatement"  Therefore,  the  Chancellor  prooeed- 
HSte'Tiegii-^  to  decree  payment  to  the  plaintiffs,  according  to  the  last 
*•«■•  report;  giving  each  interest  on  his  legacy  from  the  tes* 
tator^s  death,  till  the  time  appointed  for  the  payment 
thereof  by  the  decree;  and  abating  propordonally  for  the 
deficiency,  from  the  amount  due  to  each  of  these  eight  le- 
gatees; upon  the  usual  condition,  that  the  legatees  should 
gire  the  executor  refunding  bonds.  And  he  decreed,  that 
the  legatees  should  be  satisfied  respectively,  in  the  order  of 
their  seniority,  out  of  the  monies  due  from  the  proceeds 
of  the  sale  of  the  estate,  successively,  as  the  instalments 
thereof  should  fall  due:  and,  not  adverting  that  many  oi 
those  instalments  were  to  fall  due  at  periods  yet  £ar  dis- 
tant, the  decree  was  absolute,  that  the  executor  should  pay 
the  respective  legatees  at  the  several  dates  when  theinstaK 
ments  of  the  monies  should  fall  due.  With  respect  to  the 
widow,  the  decree  gave  her  a  third  of  the  distributable  sur- 
plus of  the  testator's  personal  estate,  (she  having  had  dower 
of  the  real  assigned  her:)  but,  though  it  appeared  by  the  ac- 
counts rqx>rted,  that  the  plaintifis  were  indebted  to  her  for 
their  maintenance  and  education,  yet  the  Chancellor 
thought  he  could  not  regularly  decree  her  satisfaction  of 
those  claims  in  this  suit. 
The  executor  appealed  to  this  Court 

Pf^ckham,  for  the  appellant,  made  two  dbjections  to 
the  decree: 

1st  That  it  was  clearly  erroneous,  in  chai^gping  the  ex- 
ecutor, absolutely^  with  the  payment  of  the  postponed 
legacies,  at  fixed  future  dates,  in  respect  to  the  instalments 
of  the  funds  which  were  to  fall  due  at  those  dates;  since, 
without  any  default  of  the  executor,  the  instalments  might 
very  probably  not  be  punctually  paid,  and  possibly  might 
not  be  paid  at  all.     Andthis,  he  said,  was  an  error  in  the 
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decree  itself,  not  in  the  aecounts  on  which  it  was  founded,     1824. 
which  only  shewed  the  dates  at  which  the  funds  were  to    ^<^^- 
come  in;  so  that  it  was  not  necessary,  that  the  Chancel- Hite't  exv. 
lor's  attention  should  have  been  drawn  to  the  point  by  an  ^^^'x^^. 
exception;  and,  therefore,  though  the  point  was  not  pre-      ^^b* 
sented  in  the  form  of  an  exception,  it  was  open  to  correc- 
tion in  this  Court 

2d.  That  the  Chancellor  erred  in  allowing  interest  on 
tiiese  legacies.  He  acknowledged  the  principle,  that 
where  a  legacy  is  given  by  a  parent  to  a  childj  and  the 
payment  thereof  is  deferred,  the  Court  will  allow  interest, 
to  be  computed  on  the  l^acy  from  the  parent's  death,  un- 
less some  provision  be  made  by  the  will,  for  the  mainte-. 
nance  of  the  child.  See  the  cases  collected^  2  Roper  on 
Leg.  182-8.  But,  he  insisted,  that  questions  of  this  kind, 
like  every  other  question  on  a  will,  must  be  determined 
by  the  intention  of  the  testator;  that,  in  the  present  case, 
the  testator  intended  not  to  give  interest  on  these  legacies; 
that  this  appeared  from  the  direction,  that  the  legatees 
should  be  paid  according  to  seniority;  and  paid  out  cf 
the  proceeds  of  sales,  which  the  executors  were  autho- 
rised to  make  whenever  they  should  think  most  expedi- 
ent; and,  yet  more  clearly,  from  the  circumstance,  that 
the  whole  surplus  of  the  estate  was  given  to  these  very 
legatees,  share  and  share  alike;  so  that,  if  interest  be  al- 
lowed on  tiie  legacies,  it  must  be  paid,  not  out  of  any 
distinct  fund  bequeathed  or  devised  to  others,  or  left  un- 
'disposed  of,  but  out  of  a  subgect  bequeathed  to  the  lega- 
tees themselves.  He  also  argued,  that  the  bequest  of  the 
whole  surplus  to  the  thirteen  legatees,  was  such  a  provi* 
sion  made  for  them  by  the  will,  as  that  the  Court,  in  res- 
pect thereof,  ou^t  not  to  allow  interest  on  the  legacies. 

Leigh,  for  the  appellees,  answered: 

1st  That  all  ^e  accounts,  which  were  taken  and  re- 
ported in  the  Court  of"  Chancery,  from  first  to  last,  had 
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1824.    stated  the  legacies  as  payaUe,  miccessively,  at  the  dti^ 
March,   ^heo  the  instalments  of  the  fund  were  to  &11  due:  that  tte 
Hue's  ex'r.  executor  had  never  taken  any  exception  to  the  eommis- 
u.  ,^',     ^  sioner's  reports  for  that  cause:  that  it  was  not  a  point  on 
t«ef      which  the  Chancdlor  had  exercised,  or  was  required  to 
exercise,  his  judgment:  the  executor  had  aequiesced  in 
the  reports,  in  this  respect:  the  Chancellor  had  only  de- 
creed according  to  the  reports  thus  acquiesced  in:  there- 
fore, the  executor  could  not  avail  himself  of  the  excepUoa 
here.     Perkins  v.  Saunders,  4*^.,  2  Hen.  &  Munf.  420. 
He  said,  it  was  obvious  the  whole  controversy  in  the  Court 
of  Chancery,  turned  on  the 

2d  point  And,  on  this,  he  maintained,  that  the  decree 
was  perfectly  right:  that  the  direction,  contained  in  the 
will,  that  the  legacies  should  be  paid  according  to  senio- 
rity, and  paid  out  of  the  proceeds  of  sales,  wfaicfa  the 
testator  gave  his  executors  a  general  power  to  make,  whea^ 
they  should  deem  most  expedient,  only  shewed  that  the 
payment  was  deferred:  that  the  reason  why  interest  is  al- 
lowed on  a  legacy  from  parent  to  child,  the  payment  of 
which  is  deferred,  and  no  provision  made  for  the  child  in 
the  mean  time,  is,  that  unless  interest  be  allowed,  the  child 
is  left  destitute  of  maintenance  until  the  time  appointed 
for  the  payment  of  his  legacy:  that  this  reason  held  in  the 
present  case;  for,  no  manner  of  provision  is  made  for  the 
legatees,  during  the  interval  between  the  testator's  death 
and  the  time  of  payment  of  the  legacies:  that,  as  to  the 
surplus,  none  of  them  were  to  have  any  of  that,  on  any 
account,  not  even  to  furnish  them  bread  and  raiment,  UU 
all  the  particular  legacies  of  jS  1,000  were  fully  paid  off 
and  satisfied:  and,  finally,  that  the  testator  meant  to  g^ve 
equal  legacies  to  all  his  thirteen  children;  and  equality 
could  in  no  way  be  accomplished,  but  by  giving  interest 
on  these  legacies. 

Some  errors  were  alledged-in  the  details  of  the  decree, 
and  of  the  accounts  on  which  it  was  founded,  and  were  the 
subject  of  observation  at  the  bar:  but,  these  involved  no 
principle. 
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March  16.     The  PrssidbnT;  deUvered  the  opinion  of   1824. 
the  Court:  0^^!^ 

Hite's  eifr. 

That  though  the  bequest  to  the  thirteen  specific  and  re- Hite'Iiega- 
siduary  legatees,  are  directed  to  be  paid  successively,  ac-  \  **••• 
cording  to  seniority,  as  the  funds  of  the  estate,  applicable 
to  that  purpose,  came  in;  yet,  that  it  was  the  intention  of 
the  testator  to  put  them  on  the  footing  of  perfect  equality,  i 
as  to  the  value  of  their  respective  interests  iq  his  estate;  - 
and  that,  for  the  purpose  of  effecting  that  equality,  the 
said  legacies  should  carry  interest  from  the  death  of  the 
testator;  and  that  if  there  should  be  a  deficiency  of  estate 
to  pay  the  full  amount  of  the  legacies,  with  interest  as 
aforesaid,  they  should  abate  equally:  that,  to  effect  this 
equality,  care  should  be  taken,  in  making  up  the  accounts, 
that  the  legatees  who  are  necessarily  postponed,  in  conse- 
quence of  the  situation  of  the  funds  of  the  estate,  should 
receive  as  much  principal  and  interest,  finally,  as  those  le- 
gatees who  were  first  paid,  by  calculating  interest  from  the 
death  of  the  testator,  to  the  period  when  the  postponed  \ 
l^acies  are  paid;  and,  to  this  end,  as  the  personal  assets  ; 
were  more  than  sufficient  to  pay  the  debts,  a  separate  ac- 
count should  have  been  taken  of  the  adminbtration  of  the 
personal  estate,  upon  the  principles  settled  by  this  Court, 
in  the  case  of  Granberry  v.  Chranberry:  that,  as  soon  as 
the  debts  were  paid,  the  balance  of  principal  and  interest 
of  that  account  should  have  been  struck,  as  of  that  date; 
and,  after  setting  apart  one-third  thereof  to  Cordelioy  the 
widow  of  the  testator,  the  residue  should  have  been  consi- 
dered as  a  fund  in  the  hands  of  the  executor,  for  the  pay- 
ment of  legacies;  to  which  fund  should  be  added,  the  prin- 
oipal  and  interest  of  the  rents  of  lands  received,  after  set- 
ting apart  one-third  thereof  as  the  widow's  portion;  and 
also  the  proceeds  of  the  sale  of  land,  made  by  the  execu- 
tor, and  received  before  that  time,  deducting  therefrom  his 
commission.  To  this  fund,  should  also  be  added  the  ba- 
lance of  the  debt. due  from  Edmund  Niehohy  after  de- 
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1824.  ducting  therefrom  one-third  part  for  the  widow  and  the 
^^^orch,  executor's  commission;  and  also  the  instalments,  coming 
Hite'f  cxv.  due  after  that  date,  of  the  debt  of  Jacob  Nicholas^  whether 
Hite*ti  -P^^  or  not,  should  be  added;  deducting  therefrom  the  ex- 
tees,  ecutor's  commission,  and  carrying  into  the  statement  of 
the  fund  for  the  payment  of  the  legacies,  each  of  such  in- 
stalments, at  such  a  discount,  that  each  instalment,  when 
due,  will  pay  the  principal  thus  carried  into  that  fund, 
with  interest  thereon  from  that  date,  until  such  instalment 
became,  or  shall  become  due:  that  this  aggregate  fund 
should  be  divided  into  thirteen  equal  parts;  one  of  which 
should  be  retained  by  the  representatives  of  the  said  Lewisy 
in  right  of  his  wife;  one  should  be  passed  to  the  credit  of 
Harris  and  wife,  against  which  should  be  charged  the 
payments,  with  interest  thereon,  made  by  Leuns^  the  exe- 
cutor, to  Harris;  and,  if  such  payments,  with  interest, 
should  fall  short  of  such  credit,  the  balance  should  be  de- 
creed to  them;  or,  if  they  exceed  such  credit,  Hcnris 
should  be  decreed  to  refund  to  the  representatives  of  the 
said  Lewis;  one  other  part  should  be  placed  to  the  credit 
of  Browne  and  wife,  subject  to  the  effect  of  psiymenis 
made  to  him,  in  like  manner;  one  other  should  be  placed 
to  the  credit  of  Francis  A,  HilCy  subject  to  the  effect  of 
payments  made  to  him,  in  like  manner;  and  another  part 
should  remain  in  the  hands  of  the  representatives  of  said 
LewiSy  for  the  use  of  John  White.  The  amount  retain- 
ed, and  payments  made,  by  the  executor  Letois,  or  his  re- 
presentatives, ought  to  be  considered  as  first  applicable  to 
the  satisfaction  of  the  interest  due  by  him  on  the  real  and 
personal  fund,  up  to  the  time  that  a  balance  should  be 
struck  of  the  administration  of  the  personal  estate,  as 
aforesaid;  and  the  residue  of  the  aggregate  fund  will  be 
equivalent  to  the  principal  money,  applicable  as  of  that 
day  to  the  satisfaction  of  the  legacies.  So  that  the  repre- 
sentatives of  Ijcuns  should  be  decreed  to  pay  one  of  the 
said  thirteen  equal  parts,  with  interest  thereon,  from  the 
day  the  balance  of  the  administration  account  of  the  per- 
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sonal  estate  shall  be  struck,  until  payment;  to  each  of  the    1824. 
remaining  eight  legatees,  in  succession,  according  to  seni-    -^^^c*- 
ority,  out  of  the  funds  already  received,  as  far  as  they  will  Hite's  cxV. 
extend,  and  out  of  the  funds  thereafter  to  be  received,  as  fast  Hit^J^'iet*. 
as  they  come  to  hand.     And  the  representatives  of  the  said     teet. 
L,€wis  should  be  decreed  to  pay  to  the  testator's  widow, 
one-third  of  the  balance  of  the  principal  and  interest  of 
the  administration  of  the  personal  estate,  and  one-third  of 
JEdmund  Nicholses  debt  and  interest,  if  received;  and,  if 
not  received,  when  received,  and  the  rents  of  the  lands, 
received  as  aforesaid;  she  and  the  legatees  giving  refund- 
ing bonds  as  the  law  directs.     And  liberty  should  be  re- 
served to  the  parties,  to  apply,  as  occasion  may  require,  to 
the  Court,  to  correct  any  irregularity  which  may  possibly 
arise  from  the  failure  to  collect  any  outstanding  funds,  and  , 

to. enforce  the  decree. 

The  Court  is  further  of  opinion,  that  the  decree  is  er- 
roneous in  directing  the  executor  to  pay,  at  fixed  future 
periods,  several  sums  of  money,  whether  the  same  should 
then  have  come  to  his  hands  or  not;  and  that  it  was  not 
competent  to  the  adult  plaintiffs,  or  the  guardians  of  the 
infant  plaintiffs,  to  waive  the  rights  of  the  latter,  to  a  full 
and  equal  proportion  of  the  estate,  and  to  throw  on  them 
more  than  an  equal  proportion  of  the  deficiency  of  the 
funds,  for  the  payment  of  the  legacies. 

It  is,  therefore,  decreed  and  ordered,  that  the  decree 
aforesaid  be  reversed  and  annulled;  and  that  the  appellees 
John  EffingeTy  Isaac  Hitey  and  Abraham  Hitej  do  pay 
to  the  appellants  their  costs  by  them  in  this  behalf  ex- 
pended; and  that  the  cause  be  remanded  for  further  pro* 
ceedings  to  be  had  therein,  according  to  the  principles  of 
this  decree.  But,  this  decree  is  without  prejudice  to  any 
suit  Cordelia  Hite,  the  widow,  may  be  advised  to  bring, 
or  any  claim  she  may  have  against  her  children,  or  any  of 
them,  for  maintenance  and  tuition. 

Vol.  II.  53 
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1824.  MooEB  and  Wife  v.  Waller,  &c 

An  MrifpuneDt  of  dower  made  hj  oommiMioiiert,  under  tn  order  of  Court,  at 
the  insunoe  of  one  of  teveral  eeJieiin,  it  binding  on  the  widow,  provided  it 
be  n  fuXl  and  Jutt  atngnment  $  and  it  it  binding,  nlao,  on  the  oo^MfaVy 
even  if  they  tre  infants,  provided  the  assignment  be  not  ezoessive. 

At  common  law,  the  beir  had  the  power  of  assignmg  dower,  without  resorting 
to  anjT  Coort  whatever}  and  that  power  is  not  impaired  by  the  aet  of  Assem- 
bly; 

If  the  widow  keeps  possession,  m  sooh  ease,  of  the  whole  land,  under  pretest 
that  the  assignment  of  dower  was  not  legal,  she  will  be  aooountable  to  the 
heirs  for  the  rents  and  profiu  of  aD  but  her  dower  land. 


This  was  an  appeal  from  the  Chancery  Court  of  Wil- 
liamsburg. 

Carter  Crafford  died  intestate  as  to  his  real  estate, 
seised  of  a  tract  of  land  containing  900  acres.  He  left  a 
widow,  Mart  hay  and  four  children;  of  whom,  John 
Crafford  was  the  eldest  John  Crafford  moved  the 
County  Court,  to  appoint  commissioners  to  assign  the  said 
Martha  her  dower  in  the  estate  of  her  deceased  husband. 
All  the  children  were  infants,  except  John.  Commission- 
ers were  accordingly  appointed,  who  met  on  the  premises, 
and  assigned  the  dower.  No  complaint  was  made  by  the 
widow,  Martha^  of  any  injustice  in  the  assignment  of  her 
dower;  nor  was  any  objection  made  during  the  life  of 
John  Crafford.  After  these  proceedings,  John  Crafford 
died,  leaving  Martha  Cary  his  widow,  and  having  devi- 
sed all  the  land  that  he  inherited  from  his  father,  to  her, 
in  fee  simple.  The  said  Martha  Cary  afterwards  inter- 
married with  Robert  Hall  Waller. 

Soon  after  the  death  of  John  Crafford^  Martha^  the 
widow  of  Carter  Crafford^  gave  notice  to  Martha  Cary^ 
the  widow  of  Carter j  that  the  dower,  not  being  assigned 
by  a  regular  suit  in  Chancery,  was  irregularly  assigned,  and 
consequently  void;  and  that  she  should  insist  on  the  full 
enjoyment  of  the  said  land,  called  Mulberry  Island^  with 
the  improvements,  until  the  dower  should  be  regularly  as- 
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signed.     Accordingly,  the  said  Martha^  the  widow  of    1824. 
Carter  Craffordy  took  possession  of  the  said  lands;  and  /^^[^ 
brought  a  suit  against  the  administrator  of  JohK^  CraffordjAoote  and 
for  the  rent  of  lands  cultivated  by  him.  ^^* 

The  bill  was  filed  by  fTaller  and  wife  against  Martha  WaWcr.&e. 
Craffordf  to  compel  her  to  receive  and  abide  by  the  dow- 
er allotted  by  the  commissioners:  to  account  for  one-fourth 
part  of  the  remaining  two-thirds  of  the  said  lands,  since 
the  month  of  December,  1801,  the  period  when  her  dower 
was  assigned;  and,  that  until  the  rents  and  profits  be  acr 
counted  for  by  the  said  Marthoy  as  aforesaid,  that  she  may 
be  injoined  from  all  further  proceedings  in  the  suit  against 
the  administrator  of  John  Crafford^  deceased,  for  suppo- 
sed damages,  &c. 

The  Chancellor  awarded  an  injunction,  to  stay  all  further 
proceedings  in  the  suit  against  John  Crafford^a  adminis- 
trator. 

A  guardian  ad  litem  was  appointed  for  the  infant  chil- 
di'en  of  Carter  Crafford^  who  were  also  made  defendants. 
A  joint  and  several  answer  was  filed  by  Martha  Craf- 
fordy  and  the  guardian  ad  litem  of  the  infant  defendants, 
stating,  that  as  soon  as  the  defendant  Martha  was  apprised 
that  the  assignment  aforesaid  was  illegal,  and  that  she  was 
not  bound  by  such  ex  parte  proceedings,  she  expressed  to 
John  Cr afford  her  dissatisfaction  therewith;  in  conse- 
quence of  which,  a  bill  was  exhibited  against  her  in. the 
County  Court  of  Warwick,  by  the  children  of  the  afore- 
said Carter;  in  which,  among  other  things,  it  was  prayed, 
that  dower  of  the  real  and  personal  estate  of  the  said  Car* 
teTy  might  be  decreed  to  the  defendant  Martha;  it  being 
alledged  that  no  dower  had  been  assigned  her :  that  she  is 
advised  that  she  has  a  right,  by  Isy^,  to  the  enjoyment  of 
the  Mulberry  Island  lands,  until  dower  be  l^ally  assign- 
ed, without  accounting  with  any  person  for  rents  and  pro- 
fits, &c. 

The  defendant  Martha  afterwards  intermarried  with 
Moorey  and  he  was  admitted  a  defendant  in  this  suit;  and 
it  abated  as  to  Robert  Waller ^  by  his  death. 
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1824.        The  Chancellor  decreed,  thdt  the  injunction  to  stay  pro- 
March,    ceedings  against  the  administrator  of  John    Crti^ord, 
Moore  and  should  be^jnade  perpetual:  that  the  dower  allotted  to  tlie 
^^^     defendant  Marthay  by  the  commissioners  of  the  County 
Waller, bo.  Court,  should  be  established  and  confirmed;  the  same  be- 
ing at  least  one  equal  third  part  in  value  of  the  said  knds: 
that  the  said  defendant  be  quieted  in  the  possession  there- 
of: that  the  residue  should  be  divided  into  four  equal  parts 
in  value,  and   one-fourth   part  allotted  to  the  surviving 
plaintiff;  and  that  an  account  be  taken  of  the  rents  and 
profits  of  the  said  part  from  the  Sd  of  December,  1801, 
before  a  commissioner,  &c. 

The  commissioner  reported  a  balance  due  on  account  of 
rents  and  profits,  from  Martha  C.  PFaller,  of  $  187  50, 
principal,  and  $  36  75,  interest 

The  Court  confirmed  the  report,  as  to  the  principal,  and 
rejected  the  interest,  allowed  by  the  report 

From  this  decree,  the  defendants  Moore  and  wife  ap- 
pealed. 

Leighf  for  the  appellants,  contended,  that  the  assign- 
ment of  dower  was  not  valid,  because  it  was  the  act  of  one 
heir  only  out  of  four.  It  would  not  be  binding  on  the 
other  heirs  who  were  not  parties  to  it;  and  John  Crafford 
himself,  expressly  affirmed  its  invalidity,  in  his  suit  in 
Warwick  county.  Under  these  circumstances,  the  wido^ 
was  driven  to  the  alternative,  either  to  take  the  dower^  so 
irregularly  assigned;  or  to  hold  on  to  the  property  in  her 
possession.  She  preferred  the  latter;  and  was  fully  justi- 
fied in  her  choice  by  the  act  of  Assembly.  \  R.C.  (old 
revisal,)  p.  170,  §  2. 

Wickhamy  for  the  appellees.  No  complaint  is  made  of 
the  assignment  in  this  case,  on  account  of  the  inadequacy 
of  the  dower  assigned.  The  only  objection  is*  to  the 
n^e  in  which  the  dower  was  assigned.  This  question  is 
to  be  decided  upon  common  law  prinoipies;  for^  the  act  of 
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Assembly  has  made  no  change,  as  to  the  maniMr^  of  as-    1824. 
sigDittg  dower.     At  common  law,  the  heir  may  assign    •^*«'^** 
dower  by  his  own  act     Even  a  disseisor y  abator ^  or  in-  Moore  and 
truderj  may  assign  dower.     Co,  Litt.  35,  a.     It  follows     ^^^ 
that  one  heir  may  make  a  valid  assignment,  although  his  Waller,ke.. 
co-heirs  do  not  join  in  it;  for,  he  has  unquestionably  more 
right  than  a  mere  disseisor.     An  assignment,  even  if  in- 
adequate, will  be  good  pro  tanto.     FitzherberVs  N.  B. 
17,  §  6.    In  the  case  of  Foote  v.  Fitzhughy  3  Call,  13, 
it  was  decided,  that  an  assignment  made  upon  mere  mo- 
tion, ought  not  to  be  set  aside  in  toto,  but  the  error^  if 
there  was  one,  corrected. 

The  bill  of  John  Crafford  is  no  evidence  against  him, 
•  as  it  is  always  considered  as  the  mere  act  of  counsel.    But, 
if  it  could  be  attributed  to  him,  he  was  clearly  mistaken. 

March  30.  Judge  Cabell,  delivered  the  opinion  of  the 
Court* 

The  act  of  Assembly  which  declares,  that  until  dower 
shall  be  assigned  to  a  widow,  '^  it  shall  be  lawful  for  her 
to  remain  and  continue  in  the  mansion-house,  and  the 
messuage  or  plantation  thereto  belonging,  without  being 
chargeable  to  pay  the  heir  any  rent  for  the  same,"  is 
highly  beneficial  to  her;  but,  it  was  not  intended  to  ope- 
rate injuriously  to  the  heir.  It  was  intended  not  to  re- 
strain, but  to  stimulate,  the  heir;  not  to  diminish  any  of 
his  powers,  but  to  urge  him  to  their  just  and  speedy  exer- 
cise. He  had  the  power,  at  common  law,  to  assign  dower 
without  resorting  to  any  Court  whatever;  and  that  power 
is  not  impaired  by  the  act  of  Assembly  aforesaid.  The 
widow  is  bound  to  accept  the  assignment  made  by  him, 
provided  it  be  a  full  and  just  assignment;  and,  in  that 
event,  if  she  persist  in  holding  any  more  of  the  lands  than 


*  Judge  Cabb,  who  had  been  appomted  oa  the  death  of  Jadge  Fismxsb, 
aatinthiseaate.    Jadfe  (^anr,  abteot. 
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1824.    ^!M>9^  thus  assigned,  she  ought  to  be  chargeable  therefor. 

March.    The  assignment  of  dower  by  an  adult  heir,  in  behalf  of 

jJJl^^X^d  himself  and  his  co-heirs,  who  are  infants,  is  as  binding  on 

^'^^     them  as  it  is  on  him,  provided  the  assignment  be  not  ex- 

WtUer^  fco.  cessive. 

It  is  no  objection,  that  the  assignment  in  this  case  was 
made  by  commissioners  under  ma  order  of  the  County 
Court  That,  order  was  made  at  the  instance  of  the  heir, 
and  the  assignment  by  them  was  his  assignment  Even 
the  widow  herself  has  never  objected  to  it  as  not  bcin^  full 
and  fair;  and,  as  to  her  misapprehension  of  the  law,  in  sup* 
posing  it  not  to  be  obligatory,  it  would  be  unreasonable  in 
the  extreme,  that  she  should  avail  herself  of  it,  to  hold  the 
whole  estate  rent  free. 
The  decree  is  affirmed. 


1824.  Hopkins,  &c.  v.  Stephens  and  otbers. 

^§BTChm 

A  tnutee,  boldiog  the  legtl  tide,  nuj  inaiotaiD  ejectment,  •veii  after  ^  tiutt 
iiaaUtfied.  Althoag^  •  ceffw  9146  Irutl,  after  the  tnitt  U  aatiified,  insy  m^ 
tain  ejectment,  that  does  not  deprire  the  trustee^  holdinf  the  lefal  title,  of 
hk  ri^t  to  tnaintain  sooh  an  action. 

This  was  an  appeal  from  the  Superior  Court  of  Law  for 
Cabell  county. 

In  ejectment,  the  declaration  contained  two  counts;  the 
first  of  which  laid  a  demise  from  Samuel  M.  Hopkins; 
the  second  laid  a  demise  from  James  T.  Watson.  At  the 
trial,  the  plaintiff  introduced,  in  support  of  his  title,  a  pa- 
tent from  the  Commonwealth  <rf  Virginia,  to  Samuel  M. 
HopkinSy  for  the  lands  in  question.  The  defendants  then 
introduced  a  deed  of  conveyance  between  Samuel  M.  Hop- 
kins,  Oliver  fFokott,  and  James  fVatson,  reciting  that 
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the  said  lands  were  purchased  by  the  said  Samuel  M.  Hop*    1824. 
kin9y  at  the  expense  and  with  the  funds  of  the  said  James  /JJj*]^ 
Watsofiy  and  are  held  by  the  said  Samttel  M.  Hopkins  Hapkias 
in  trust  for  the  said  James  Watson.     The  deed  then  con-      **• 
yeys  the  land  in  question  to  Oliver  Wolcottj  his  heirs  and  Stej^ien^ 
assigns  for  ever.     The  plaintiflf  then  introduced  a  deed  or 
declaration  of  trust  exeq^ted  by  Oliver  Wolcottj  witness- 
ing that  the  deed  last  mentioned  was  made  to  him  in  trust 
for/  and  for  the  sole  use  and  benefit  of^  the  said  James 
Watson^  and  his  heirs,  &c;  and  to  the  end  that  for  his  and 
their  benefit,  he,  (the  said  fVolcotff)  may,  from  time  to 
time,  and  as  often  as  occasion  might  require,  sell,  dispose 
of,  convey,  lease,  or  contract  to  sell,  convey,  &o.,  the  said 
lands,  or  any  of  them,  for  cash  or  on  credit,  in  such  man- 
ner as  he,  (the  said  Wolcottj)  might  think  proper,  and  most 
for  the  advantage  of  the  said  James  Watson^  his  heirs,  &e. 

The  plaintiflf  then  introduced  a  deed  of  conveyance  be- 
tween Samuel  M.  Hopkins^  Oliver  Wolcottj  Mary  Wat- 
son,  widow,  and  James  T.  fVatson,  which  recites,  that 
James  Watson^  the  party  to  the  foregoing  conveyances, 
was  since  dead,  leaving  the  said  James  T.  Watson^  his 
only  son  and  child,  and  the  person  principally  interested 
in  his  estate;  and,  that  the  parties  to  this  deed  are  willing 
that  the  lands  and  premises  aforesaid  shall  be  conveyed  to 
the  said  James  T,  fFaisoHf  in  fee  simple,  and  discharged 
of  all  tmsts,  to  the  end  that  he  may  be  able  to  make  abso- 
lute conveyances  thereof;  for  which  purpose  the  said  Mary 
Watson,  widow  of  the  said  James  Watson,  and  interested 
in  his  estate,  has  joined  in  this  conveyance.  The  deed 
then  conveys  the  lands  in  question  to  James  T.  Watson 
in  fee  simple. 

The  jury  found  a  verdict  for  the  defendants,  and  the 
plaintiflf  moved  the  Court  for  a  new  trial;  but,  the  motion 
was  over-ruled,  there  being  no  evidence  given  of  the  death 
of  James  Watson,  and  ih^t  James  T.  Watson  is  his  heir, 
except  what  appears  upon  the  face  of  the  deed  last  men- 
tioned.    The  Court  was  of  opinion,  that  it  was  necessary 
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1884.  for  the  plaintifif  to  establish  these  facts,  to  entitle  hiaflko 
Mardi.  reeover  on  the  second  count  in  the  declaration;  and  that 
Hopkins  the  evidence  furnished  by  ^e  said  deed  (given  in  evidence 
*^  by  the  plaintiff,)  was  not  so  conclusive*  as  to  justify  the 
*5*^«n«t  Court  in  granting  a  new  trial.  .j. 

To  this  opinion,  the  plaintiff  excepted. 
At  the  trial,  the  defendants  moved  the  Jjtkrt  to  instruct 
the  jury,  upon  the  foregoing  evidence,  Wst  the  plaintiff 
cannot  recover  upon  the  second  count  in  the  declaration, 
against  any  of  the  defendants  in  this  cause,  unless  he  prove 
that  J^Vji^  PFatson,  the  cestui  que  trust  aforesaid,  19 
dead,  ancTUie  said  Jdmes  T.  Watson  is  his  heir  at  law; 
•m  and  the  Court  instructed  the  jury  accordingly.  To  whidi 
opinion  and  instruction,  the  plaintiff  except^|l|L 

Judgment  was  rend^^d  for  the  defwd^^^and  the 
plaintiff  appealed.  ,^|l       i^ 

Call,  for  ti||pippellant.  T$^ 

Scott y  for  the  appellees?* 

March  31.     Judge  Cahr,  delivered  the  opinion  of  the 
Court* 

This  is  an  action  of  ejectment  The  declaration  con* 
tains  two  counts;  the  first  on  the  demise  of  Hopkins;  the 
second  on  that  of  Javnes  T.  Watson.  To  suppcMt  his 
case,  the  plaintiff  introduced  the  patent  to  HopkinSy  dated 
in  1796.  The  defendants^  to  prove  the  title  out  of  Hop-  • 
kinsy  introduced  the  deed  from  him  to  fFblcatt,  dated 
19th  of  February,  1806.  The  plaintiff  then  exhibited  the 
declaration  of  trust,  executed  by  Wolcott^  and  dated  the 
19th  of  February,  1806;  and  also  the  deed  from  Hopkins^ 
fVolcotty  and  Mary  Watson^  widow  of  James   fVai- 


son^  to  James  T.    Watson^  dated  22d  o] 
^^  Whereupon,"  says  the  record,  "defen* 

*  Judges  Bbookb,  and  Grksit,  abieot. 
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nJ^ed  the  Court  to  instruct  the  jury,  that  the  plaintiff    1824. 
cannot  recover  upon  the  second  count,  against  any  of  the  ^^^.^^^ 
defendants,  unless  he  can  prove,  that  Janets  Watsonj  the   Hopkiai, 
cestui  que  ^rust^  is  dead,  and  that  the  said  James  T,        vl 
Watson  is  his  heir  «|aaw.     The  Court  instructed  the  jury  Stephens, 
accordingly."     To  this  opinion,  there  is  an  exceptftn; 
and  we  are  rflteo  decide,  whethler  the  opinion  be  correct 
or  not     We^mnk  it  erroneous.     Why  was  it  necessary  . 
for  James   T.   Watson  to  prove  his  father's  death,  and 
that  he  was  heir  at  law  ?    We  presume  that  this  idea  was 
taken  from  the  case  of  Hopkins  et  aL  v.  We^JMtt  aL^  6 
Munf.  38,  where  this  Court  say,  that  the  cestui  que  trust 
(the  trust  being  satisfied,)  may  maintain  ejectment;  and    ^ 
that  the  flH  introduced  by  the  defendants,  in  that  case, 
shewing  ^^^L  t^  trust  was  satisfied,  and  that  James  "T! 
i^a^^(7n  ^HSieiidHLalso  might  bring  ejectment.     But, 
while  asserting  tmf^octrine,  the  Court  did  not  mean  to 
say,  that  tl^fijjpustee,  holding  the  legal  tit|||P^ul<Lnot  sup- 
port an  action  of  ejectment,  no^hat  his  grantee  could  not 
Suppose,  in  this  case,  that  the  cestui  que  trust  is  alive, 
and  the  trust  unsatisfied;  still  the  trustee,  Wolcotty  having 
the  legal  title,  kis  deed  conveyed  that  title  to  James  7! 
Watson;  and  though  he  would  be  considered  as  taking  the 

ilimd  subject  to  the  trust,  that  woqld  not  affect  his  power  to 
maintain  ejectment  We  sjiy  that  the  legal  title  passed 
from  Wolcott  to  James  T.  ^Watson,  because  this  is  the 
inevitable  effect  of  the  deed;  except  where  the  grantor  is 
out  of  possession;  by  which  we  understand  such  a  dives- 

•  titure  or  ouster ^  as  prevents  the  operation  of  the  deed; 
and  we  consider  the  possession  of  the  defendants,  stated  in 
this  case,  far  too  vague  and  uncertain,  both  as  to  time, and 
its  nature,  to  work  this  ouster. 

The  instructions  of  the  Court,  therefore,  on  this  point, 
were  wrong;  and  (without  deciding  any  other  point  in  the  ^ 

«se,)  t]|MM||^gment  is  reversed,  and  the  cause  remanded  ^ 

ia  new'Vn,  on  which  no  such  instructions  are  to  be 
given. 
^VoL.   n.  54 


Jk 


^ 
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1824.    Wyche  r.  Macklin.    Same  v.  Same.    Samk  r. 
May.  Harwell  ;  and  Geb  v.  Malone* 

Inm  «tk»ttirw,oiiaipeoWty,itUiiotco«pe«firtte 
it,  by  pleading  that  it  wai  obtwncd  by  fraadulaTfiiiwepretentatioM  made  ^ 

the  plaintiff.  ^^ 

Where  pleai  are  offered  on  tetting  aside  an  offieejadgi4|p|the  Coort  m^  ex- 
cniw  aioaiid  <»Mretion  abaot  reoeiting  them;.aiid  ahteld  reeehe  Moe  t« 
olyeoted  to^)  that  do  BOt  goto  the  menu  of  the  action. 

These^re  appeals  from  Ac  Sdfiterior  Court  of  Ewr  for 
Brunswi^couoty.  They  were  all  actions  of  debt,  found- 
*  ed  on  instruments  under  seal,  on  which  oCEtoe-judgments 
were  obtained.  In  three  of  the  cases,  plea9^|||pe  tender- 
#  ed  by  the  defendants,  alledging  that  tluMK>|||ft  were  ob-  * 
tained  by  fraudulent  misrepre8eiitatig^n>f?uie  Court 
refused  to  receive  them.^  In  one  of  T»  cases  of  Wydu 
y.  Macklm,  ^  defendant  pleaded  a  simil^||atter  of  de- 
fence, and  the  plaintiff  replied  the  estoppeTbf  the  bond« 
To  this  replication,  the  defendant  filed  a  demurrer,  Judg* 
ment  was  rendered  in  all  the  cases  for  the  plaintiff,  and 
the  defendants  appealed. 

SpooneVf  for  the  a^ellants.  jK 

Oilmer^  for  the  appellees. 

May  7.     Judge  Cabell,  delivered  the  opinion  of  the 
Court 

These  four  cases  depend  on  principl|jJ«ommon  io  them 
all.     The  actions  were  brought  on  specialties;  and  the  de-       ^ 
fendants  sought  to  avoid  them  by  pleas,  stating  that  the 
obligations  had  been  obtained  by  fraudulent  misrepresenta- 
^  tions  made  by  the  plaintifis.     But,  the  circum^nces  relied 

on,  did  not  relate  to  the  execution  of  the  sp^Ppies;  t^^ 
went  to  shew  a  want  of  consideration  only. 
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"^he  case  of  Taylor  v.  Kingy  6  SflRf.  358,  is  a  conclu-    18:84. 
sive  authority,  ihat  a  specialty  cannot  be  avoided  in  a     •^*^' 
Court  of  LaWy  on  such  grounds.     The  judgment  in  the   Wyehe, 
case  of  Wyche  t.  MackKrty  where  this  very     -estion  was  MiSdm. 
brought  before  the^ourt  by  the  demurrer,  mnst,  there* 
fore,  be  affirmed.     There  is  nothing  in  this  opinion,  op- 
posed to  the^i^isibn  in  Womiley^s  ex'r.  v.  Moffety  6 
Munf.  120.     There  the  plaintiff  waived  the  estoppel,  and 
joined,  issue  on  the  fact     He  was,  therefore,  held  to  be 
boi^^Ky  the  verdic1|ttput,  here  he  insists  oiWhe  estop- 
pel, ana  is  entitled  to^Woenefit.  ^j. 

It  is  contended,  however,  by  the  counsel  for  the  appel- 
lants, that  the  Court  below  erred  in  the  three  other  cases^ 
in  rejecting<.the  pleas  of  the  defendants;  that  the  proper  ^ 
^  course  waa^4o  ;||j|feive  the  pleas,  Jeaving  it  to  the  plaintifis  ^ 
to  reply  or  to  deiiMjjj^  But,  as  these  pleas  were  offered  on 
setting  tis^de  the  office-judgments,  the  applica^n  was  ad- 
dressed to  lP^W)und  discretion  of  the  Coui^fc  On  such  oc- 
casions, although  the  Court  is  to  look  only  to  the  matter  of 
the  plea,  it  should  receive  none,  (if  objected  to,)  that  does 
not  go  to  the  merits  of  the  action;  it  should  reject  all  that 
contain  no  ground  of  legal  defence  whatever. 

In  the  cade  of  Gee  v.  Malone,^  addition  to  the  plea 
j^hich  states  the  particular  misrepi^sentations,  alledged  to 
have  been  made  by  the  plaintiff,  there  is  a  plea  stating,  ii» 
general  terms,  that  the  obligation  was  obtained  by  fraud, 
covin  and  misrepresentation,  by  the  plaintiff,  in  collusion 
with  others,  and  concluding,  that  the  obligation  is,  there- 
fore, **void  in  law."  The  conclusion  of  this  plea  shews, 
that  the  fraud  complained  of  relates  to  the  cofmderation 
only;  and,  ther^Plb,  as  in  the  other  more  special  pleas,  it 
is  unavailing  in  a  Court  of  Law. 

The  judgments,  in  all  the  cases,  are  affirmed. 
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^4^24  Tompkins  v.  Mitchelu 

A.  and  B.  lare  jomt  pnrehaien  of  real  pvofieilj.    They  give  tjheir  notes  Gn- 

^  the  payment  of  the  purchaae  money,  and  receite  a  eonveyanee  from  the  ven- 

Wt  dor.    B .  becomes  inaolTent,  and  A.  pays  more  than  a  moiety  of  the  poreliaae 

money.  A.  hat  a  lien  on  the  property  to  rebnbiirae  him|p  that  he  has  paid 

^•-  above  one  aoiety  of  the  purehaie  money,  in  preliereiMe  of  the  oredifeovs  of 

B.  claiming  under  a  deed  of  truit  from  B.,  onleiB.they  appear  to  be  parehft- 

•en  without  notice.  m 


♦ 


s  WH^e  expUned.  aus  f ar  a 


This  wSis  an  appeal  from  th^j^H^cery  mgt  4HP^^' 
mond.  The  facts  of  the  case  wilrte  expUned,  aus  f ar  as 
necessary,  in  the  following  opinion. 

m 

Nicholas^  for  the  appellant 

No  Counsel^  for  the  appellee. 

itfay  12.     Judge  Cabh,  delivered  tlie  opinion  of  the 
Court* 

This  is  an  appeal  from  a  dissolved  injunction.  Mi/- 
chell  and  Tompkins  purchased  jointly  the  land  in  q^^ion. 
For  the  purchase  modj^  {$1^200^)  three  negotiable  notes 
ted   bi 


\ 


were  givfn,  executed   by   Tompkins^  and  endorsed  hj  j^ 
^Mitchell.     The  vendor  took  no  other  security.     A  deed  ^V 
was  executed  to  the  vendees  jointly.     Mitchell  failed; 
J^f  ^^^  Tompkins  had  to  pay  two  of  the  three  notes,  making 

$  1,200  beyond  his  moiety  of  the  debt     He  also  made 
some  permanent  improvements,  and,  as  Mitchell  alledges, 
received  the  rents.     Mitchell^  on  his  Mlure,  conveyed  to 
^  trustees,  for  the  benefit  of  his  crediwiJr     The  bill  was 

filed  to  stay  these  trustees  from  selling  MtchelPs  inte- 
rest in  the  land,  and  to  subject  that  interest  to  the  reim- 
bursement of-  TompkinSf  for  the  excess  of  the  purchase 
money  paid  by  him.     The*  Chancellor  dissolved  the  in- 

m  m 

*  Judge  CABiUt  absent. 
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junction,  and  dismissed  the  bill,  off'iRie  ground,  that  the    1824.     *^ 
vendor,  having  retained  no  lien,  legal  or  equitable,  the  W^||h 
plaintiff  could  acquire  none  by  paying  money  for  AftV-^R^Hf 
chell;  and,  therefore,  could  only  be  considered  as  a  simple  MhSelL 
contract  creditor.     On  this  point,  this  Court  diiSfer  materi-  ^^ 

ally  from  the  Chancellor.     They  consider  iV  settled  law,  ^^ 

that  the  vendor  has  a  lien  on  the  estate,  for  the  purchase  ^ 
money,  while  in  the  hands  of  the  vendee,  volunteers,  or 
purchasers  with  notice :. that  jm?wa  yacae,  the  purchase  ^ 
n^mSf  isjli^  OQ  4tt|pd;  ^^^  ^^  1^^  ^^  ^^  purchaser  to 
she^thsnim^  vend^TCgreed  to  rest  on  other  security: 
that,  taking  a  note  for  the  payment  of  the  purchase  mo- 
ney>  does  not  affect  the  vendor's  lien;  and,  if  part  be  paid, 
the  Uen  is  good  as  to  the  residue,  and  the  vendee  becomes  ^. . 
a  trustee  as  to  that  which  is  un|||id.  For  tfflb  doctrines,  ^ 
we  refer  to  the|M|^  of  Jlitstcn  v.  Hals^^  Ves.  489; 
Nairn  V|  PrH^nb.  759,  760;  Mackreth  \^  Simmons, 
15  Ves.  328'^^^ghes'Y.  Kearney,  1  Sch.  &  Lefr.  132; 
Blackburn,  fyc.  v.  Chegson,  ^c.,  1  Bro.  420;  Sugden^s 
L.  of  v.,  ch.  12,  352;  1  Johns.  Ck.  Rep.  308;  Wilcox 
V.  Calloway,  1  Wash.  38;  Colev.  Scott,  2  Wash.  141; 
Graves  v.  M^Caul,  1  Call,  414;  Duval  v.  Bibb,  4  Hen. 
&  Munf.  113.  Under  these  autfa||ities,  we  think  it  clear, 
that  in  the  case  before  us,  the  venoor  did  retajj^  a  lien  on 
the  land;  as  he  took  nothing  but  the  notes  of  the  purcha- 
sers for  the  purchase  money.  It  is  a  settled  rule,  that  a 
surety  is  entitled  to  every  remedy  which  the  creditor  has 
against  the  principal  debtor,  to  enforce  every  security;  in 
short,  to  stand  completely  in  thb  place  of  the  creditor. 
Parsons  v.  B^docket  al.,  2  Vem.  608;  2  Ves.  622; 
2  Meriv.  A^,*jfw$Ves.  412;  Wright  v.  Morley,  11  Ves. 
22;  14  Ve*.  162;  1  Johns.  Ch.  Rep.  412;  2  Johns.  5.54;  ^ 

4  Johns.  130;  Tinsley  v.  Anderson,  3  Call,  329;  Eppes  ^ 

V.  Randolph,  2  Call,  125;  Hatcher^s  a^W.  v.  Hat- 
cherts  ex^r.,  1  Rand.  53.  As  between  themselves,  and  in 
relation  to  each  |||^er,  we  consider  Tompkins  and  Mit-  a 

chell,  each  a  principal  debtor  for  one-half  of  the  purchase 


* 


•« 
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moaey,  and  a  surety  for  the  residue;  and  Tompkins^  hav^ 
ing  paid  $  1,200  of  the  debt  for  which  Mitchell  was  prin- 
cipal,  stands,  Ij  to  that  amount,  Jn  the  place  of  the  credi- 
tor, and^^  a  ri^t  to  enforce  his  equitable  lien  on  the 
land.     Nor  does  it  affeet  this  rights  that  the  land  has  beee 
conveyed  by  Mttchellf  (if,  indeed,  it  has  been  so  oon^M^ 
ed,)  for  th^  benefit  of  his  creditors;  because^  the  trustees 
are  purchasers  with  notice.     This  is  a  necessary  condu- 
sion,  as  they  are  all  before  the  C^urt,  (one  by  answer,  the 
rest  by  decrees  nisi,)  and  notice  is  not  denj^'  the  rule 
being,  that  he  who  claims  protection  as  a  pdHuaer  with- 
out notice,  must  deny  notice  by  ans||^  thou^  it  be  not 
charged  in  the  bill.     In  truth,  if^^iiuHure  not  so,  the  title 
of  the  trustees  could  not  stand  in  the  way  of  this  doctrine;, 
as  the  alleo^jon  in  the  answer,  of  title  in  them,  is'put  in 
issue,  and  no  deed  to  sustl^  it  app^ft|  in  the  record. 
The  position,  that  a  surety  is  entitled  nS|^orce  the  equi- 
table lien  of  the  vendor,  rests  upon  the  doctrine  of  substi- 
tution, or  subrogation,  as  it  is  called  in  the  civil  law;  (by 
which  the  surety  tecomes,  in  effect,  the  actual  creditor;) 
and  this  doctrine  does  not  conflict  with  those  eases  which 
say,  that  the  lien  of  the  vendor  is  not  extended  to  third 
persons.     Coppin  v.  Cqppin,  2  P.  Wms.  291;  PoUe:^en 
v.  Moore^  Atk.   2701  Sug.  L.  ^f  V.  358-9  •  These 
cases  mean  only,  that  the  purchased  estate  and  the  per-    ^ 
sonal  estate*  will  not  be  marshaled;  in  other  words,  that 
the  equitable  rule  which  says,  that  he  who  has  two  securi- 
ties shall  not  so  use  them,  as  to  defeat  him  who  has  but 
one,  does  not  extend  to  the  equitable  lien;  and  even  this 
doctrine  is  strongly  shaken  by  the  late  decisions,  &spe&M&j 
by  Lord  Eldon,  in  the  great  case  of  M^Kreth  v.  Sim- 
monds,  15  Ves.  329,  and  the  qases  there  cited.     * 

The  decree  of  the  Chanceflor,  therefore,  dismissing  the 
bill,  is  erron^us,  and  must  be  reversed;  and  the  cause 
sent  back,  with  directions,  that  an  account  be  taken  of  the 
sum  paid  by  the  plaintiff,  beyond  his  proportion  of  the 
purchase  money,  as  also  oT  the  permanent  improvements 
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put  hj  him  upon  the  land^  together  with  the  rents  and  pny- 

fits  he  has  received;  and  that  the  rents  and  prc^ts  be  set  J^^ 
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off  against  the  permanent  improvements  ;^[iat  the  balance  ^^pk^ 
be  set  off  against  the  excess  of  the  purchase  m|||y,  and^K^. 
interest  thereon  paid  by  the  appellant  beyond  hiHnoiety;  t 

ttM^for  the  said  excess  of  purchase  money^  or  so  much 
i^Ray  remain  after  this  deduction,  with  interest  thereon,  I 
the  plaintiff  has  a  lien  on  MitcheWs  proportion  of  the 
land^  and^  unless  the  sum  thus  found  due  to  him,  be  paid  ^ 
by  some  one  of  the  defendants,  within  six  months  after 
pronounciifflhe  decree,  that  Mitchell's,  part  of  the  pro- 
perty be  sold  for  th&nurpose  of  paying  the  same. 


Harris  v.  Harruu.  1824. 


% 


In  an  Mtion  on  the  eaie,  the  pnofai  the  eontraot  mnM  eoaform  to  the  eonttuct 
laid  in  the  deelantion.      ^ 

This  was  an  appq|^from  a  judgment  of  th^  Superior 
Court  of  Law  for  Nelson  county,  affirming  a  judgment  of 
the  County  Court 

Wittiam  B.  Harris  instituted  an  action  of  assumpsit 
in  the.  County  Court  of  Nelson,  against  Edward  Ifyrris. 
The  declaration  contained  three  counts.  The  first  stated, 
that  the  plaintiff  audi  a  certain  John  L.  Harris  being  part- 
ners in  a  store,  under  the  firm  of  John  L.  Harris,^  Co., 
and  a  distolution  of  the  partnership  being  mutually  propo- 
sed, the  said  John  L.  HarM  aftewards  agreed  to  pur- 
chase of  the  plaintiff;  and  the  plaintiff,  at  the  special  in- 
stance and  request  of  the  said  John  L.  Harris,  and  the 
d^endant,  agreed  to  sell^  and  did  actually  sell  him,  at  a 
price  stipulated  and  agreed  up*i  betweea  them,  all  the 
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right,  title,  and  interest,  which  he  the  said  plaintiff  had  in 
and  to  th^  said  goods,  wares,  and  merchandize^  credits  and 
other  property ^f  the  said  firmof  «/bAn  L.  Harris  ^  Co.; 
^  ad,  iMM^ideration  thereof,  the  defendant  undertook  far 
the  sdSlnohn  L.  Harris^  and  faithfully  promised  the 
plainti£f  .that  the  said*  John  L.  Harris  should  exoi; 
him,  the  plaintiff,  from  the  pajrment  of  all  debts  a^ 
time  due,  or  which  mi^t  thereafter  become  due,  on  ac- 
count of  the  said  firm  of  John  L.  Harris  fy  Co.  But, 
the  plaintiff  avers,  that  the  said  John  L.  Harris  has  not 
exonerated  him  from  the  payment  of  all  debts  which,  at 
the  time  of  the  promise  and  underta^ng  aforesaid,  were 
due,  or  migHl  thereafter  become  du ^Pmi  account  of  the 
said  firqii  of  John  L.  Harris  $*  Co.,  but  has  hitherto  fidled 
and  neglected  to  do  so;  in  consequence  whereof,  the  plain* 
tiff  hath  been  obliged  andtttonpelled  to  pay  the  sum  oC 
■  ■,  in  dbcharge  of  a  jQBgment  rendered  upon  a  bond 
bearing  date  the  13th  day  of  February,  1817,  and  execu- 
ted by  the  plaintiff  and  defendant  to  a  certain  Robert 
S.  Moon,  for  and4k  consideration  of  a  debt  due  from  the 
said  firm  of  John  L.  Harris  ^  Co.y  conditioned  for  the 
payment  of  ji766  48;  which  bond  was  afterwards  assign- 
ed to  one  Jacob  Moon. 

The  second  count  states,  that  tyi|||pfendant  was  joinfly 
interested  with  the  plaintiff  in  a  certain  mercantile  estab- 
lishment, known  and  conducted  under  the  name  of  the* 
store  of  John  L.  Harris  fy  Co.;  and  the  plaintiff,  after- 
wards, at  the  special  instance  and  request  of  the  defen- 
dant, bargained  and  sold  to  the  said  John  L.  Harris  (for 
the  benefit  of  the  defendant,  as  well  as  for  the  said  John 
L.  Harris,  the  said  Harris  and  the  defendant  being  part- 
ners, and  jointly  interested  in  the  said  purchase  from  the 
plaintiff,)  all  the  right,  titflf  and  interest,  which  he  the 
plaintiff  had,  in  and  to  the  said  mercantile  establishment, 
to  wit:  the  goods,  merchandize,  credits,  and  other  pro- 
perty, of  the  said  firm  of  John  L.  Harris  fy  Co.;  and,  in 
consideration  thereof,  the  defendant  undertook^  and  fiuth- 
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fully  promised  the  plaintiffy  to  exonertte  him  from  the    IsailRIr 
payment  of  all  debts  then  due,  or  which  mi^t  thereafter  yj^^^^ 


ris  4*  Co.     The  plaintiff  then  avers  the  same  broMh  as  in  l||^ 
the  first  count  ^^ 


become  due,  on  account  of  the  said  firm  of  John  L,  Hat- 
ris  4*  Co. 
the  first  c 

^Qto  third  count  is  a  general  couift  of  indebitatus  as- 
st^^sit  for  goods,  wares,  and  merchandize,  sold  to  the 
defendant,  money  lent  and  advanced,  and  paid,  laid  out 
and  expended,  for  the  defendant 

The  defendant  pleaded  nan  assumpsit,  and  issue  was 
joined* 

On  the  trial,  the  defendant  filed  a  demurrer  to  the  evi- 
dence of  the  plaintii^  to  the  following  effect*  One  witr 
ness  for  the  plaintiff  pmved,  that  William  B.  Harris 
and  Edward  Harris,  in  a  conversation  between  them, 
spoke  of  a  partnership  thMft^as  in  contemplation,  at 
BridgeuHiter^s  store-house,  in  the  county  of  Nelson:  that 
the  witness  understood  from  them  that  they  were  to  put  in 
a  stock  of  about  $  1,000  each:  that  the  store  was  aftMr*- 
wards  established  at  the  place  aforesaid^  and  was  attended 
hyJoJinL.  Harris  and  Robert  &  Moon:  thBt  JSdward 
Harris  and  William  B.  Harris  were  frequently  at  the 
store;  and  they  seemed  to  take  an  interest,  and  act  as  pro* 
prietors  in  the  store;  b^  whetfier  as  partners  or  not,  was 
not  known:  that  Willum,  Moon,  the  flither  of  Robert  SL 
Moon,  was  seen  engaged  in  marking  goods:  that  the  mer- 
cantile business  was  to  be  conducted,  and  was  conducted, 
in  the  name  of  Harris,  Moon  ^  Co.:  that  the  witness  un- 
derstood, from  the  conversation  before  alluded  to,  between 
William  B.  Harris  and  Edward  Harris,  that  John  L» 
Harris  was  to  be  sent  for  from  Richmond;  but,  if  he  did 
not  come,  Ber^amin  D.  Harris,  another  son  of  Edward 
Harris,  was  to  milage  the  bAiness;  but,  the  store  was  to 
be  cptablished  at  ahy  event:  that,  at  this  time,  John  L. 
Harris  was  under  age^  between  eighteen  and  nineteen 
years  old. 
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1824%  Another  witness,  (Bridgewaterj)  stated,  that  WilUatn 
•J^[^  B.  Harris  and  John  L.  Harris  applied  to  him  to  rent  fas 
Hftrrit  store*house,  bet  did  not  rent  it;  that  afterwards  John  Z. 
H^^^  Harris  declined  taking  the  house,  and  'William  B,  Har- 
ris desired  him  to  retain  the  house  for  some  time;  that  he 
did  retain  it,  and  at  a  subsequent  time,  William  B,  Harris 
and  Edward  Harris  came  to  him,  and  leased  the  house  of 
him,  to  open  a  store;  but,  who  were  to  open  it,  he  did  not 
know;  that  it  was  stated  that  John  L,  Harris  was  to  be 
sent  for  from  Richmond;  but,  if  he  should  not  anne^  the 
store  was  to  be  established  at  any  event  The  witness  sup- 
posed that  Edward  Harris^  the  father  of  John  L.  Harris, 
was  renting  the  house  for  his  son,  until  he  came,  bat,  if  he 
did  not  come,  that  Edward  Harris  would  carry  on  the 
business;  that  John  L.  Harris  did  come  before  any  goods 
arrived ;  that  sometimes,  When  Edward  Harris  was  drink- 
ing, he  would  say  he  was  a  partner,  but  when  he  became 
sober,  he  would  not  say  any  thing  about  it;  that  the  busi- 
ness was  so  managed,  that  the  witness  could  not  say  that 
Edward  Harris  was  a  partner;  but  he  heard  Edward 
Harris  and  William  B.  Harris  say,  that  if  John  L.  Har- 
ris  did  not  come  from  Richmond,  and  they  could  not  get 
Robert  S,  Moon,  Benjamin  Harris  and  some  other  per- 
son were  to  manage  the  business;  that  the  business  was 
conducted  under  flie  firm  of  Harris^  Moon  4*  Co. 

Robert  P.  Shelton  states,  that  he  is  a  subscribing  wit- 
ness to  a  paper  in  the  following  words:  "  For,  and  in  con- 
sideration of  the  sum  of  twenty-two  hundred  dollars,  paya- 
ble agreeable  to  time  stipulated,  in  bonds  this  day  execu- 
ted, I  have  sold  unto  John  L.  Harris  my  entire  right,  title 
and  interest  in  the  store  of  John  L,  Harris  fy  Co.;  said 
Harris  exonerating  me  from  the  responsibility  that  would 
have  devolved  from  the  contracting  of  any  debt  or  debts 
now  due,  or  that  may  become  due,  on  account  of  said  firm; 
as  also,  from  the  payment  of  all  goods  charged  me  on  the 
books  of  the  late  concern.     In  testimony  whereof,  I  have 


Hftiris. 
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hereunto  annexed  my  hand  and  seal  this  28th  day  of  Feh- 
raary,  1818.  ^ 

Wm.  B.  HaRKIS,  {Seal)  HaJrb 

Edward  Harris. 
fVittMS, 

Robert  P.  Sqbltoit. 
Witness^ 

JossPH  C.  Roberts. '^ 
That  the  first  firm  was  Harris j  Moon  fy  Co,,  and  the  firm 
that  succeeded  was  John  L.  Harris,  4*  Co.;  that  after  the 
written  contract  aforesaid,  he  heard  John  L,  Harris  say, 
he  had  no  doubt  WtlHam  B,  Harris  considered  a  debt  due 
to  Moon,  was  included  in  the  contract;  but  he,  John  L. 
Harris,  had  him  fixed  otherwise.  John  L.  Harris  told 
the  witness,  that  William  B,  Harris  and  Edward  Har- 
ris owed  the  debt  to  Moon  for  his  interest.  The  witness 
heard  Edward  Harris  say,  he  had  not  made  John  L.  Har- 
ris a  right  to  one  single  cent;  that  he  heard  Edward 
Harris  say,  that  he  would  give  bond  and  security  that  no 
debt  should  come  against  William  B.  Harris,  concerning 
the  business  of  the  store:  that  Edward  Harris  said  fre- 
quently, that  he  had  as  nuich  right  as  William  B.  Harris^ 
to  the  store. 

Joseph  C,  Roberts  states,  that  he  was  a  subscribing  wit- 
ness to  the  paper  above  mentioned;  thai  Wi^^m  B,  Har- 
ris had  been  talking  about  a  debt  to  Moon,  when  Edward 
Harris  said  he  would  give  security  that  no  debt  should 
come  against  William.  B.  Harris,  on  account  of  the  firm 
of  John  L.  Harris  4*  Co.,  and  signed  the  aforesaid  paper. 
There  were  several  other  witnesses  examined  nearly  to 
the  same  purport  as  the  foregoing.  The  record  of  the  suit 
between  Jacob  Moon,  assignee  of  Robert  S,  Moon,  against 
Edward  and  William  B,  Harris,  was  also  introduced; 
and  the  evidence  of  Moon^s  attorney,  proving  the  pay- 
ment of  the  money,  in  satisfaction  of  the  said  judgment. 
The  plaintifi*  joined  in  demurrer;  and  the  jury  found  a 
conditional  verdict  for  $  766  48  cents  damages^  with  legal 
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interest,  &c.,  if  the  law  be  for  the  plaintiff  upon  the  first 
or  second  count  of  his  declaration;  but,  if  upon  the  diird 
count  only,  they  found  for  the  plaintiff  the  sum  of  0  383 
24  cents  damages,  with  legal  interest,  &c. ;  but,  if  the  law 
be  for  the  defendant,  they  found  for  the  defendant. 

The  Court  gave  judgment  for  the  plaintiff  on  the  first 
and  second  counts  of  the  declaration,  and  that  the  plaintiff 
should  recover  $  766  48  cents,  with  interest,  %ucL 
'  Upon  an  appeal  to  the  Superior  Court,  the  judgmrat  of 
the  County  Court  was  affirmed.  From  which  judgment 
the  appellant  in  the  Court  bdow,  (the  deAodaot  ia  the 
County  Court,)  appealed  to  this  Court. 

Leighy  for  the  appellant. 

Wickhanty  for  the  appellee. 

May  13.  Judge  Gessn,  delivered  the  foUowiagc^- 
nion,  in  which  the  other  Judges  concurred.* 

Admitting  that  the  instrument  of  writing,  under  date  «f 
February  88,  1818,  signed  wd  sealed  by  WiUiam  B. 
Harrisy  and  signed  by  Edwmrd  Harris^  was  an  eofmg^ 
ment  on  the  part  of  Edward  Harris^  either  that  he  would 
indemnify,  or  that  John  L.  Harris  should  indemnify 
William  B.  Harris^  against  all  responsibili^  for  debts 
due,  or  \a  become  due,  on  account  of  the  firm  of  JMn  L. 
Harris  4*  Co.,  yet  it  seems  to  me,  that  the  evidence  does 
not  support  either  the  first  or  second  count  in  the  declara- 
tion. If,  at  the  time  of  entering  into  that  writing,  the  firm 
of  John  L.  Harris  4*  Co.  consisted,  as  is  alledged  ia  the 
first  count,  of  William  B.  and  John  JL  Harris,  then  the 
debt  in  question,  due  to  Moon,  was  not  due  firom  John  L. 
Harris  fy  Co.,  on  account  of  that  company.  It  was  ori- 
ginally due  from  William  B.  and  Edward  Harris f  and 
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there  is  no  evidence  to  diew  that  it  had  ever  devolved  up- 
on, or  been  assumed  by,  William  B.  and  John  L.  Harris^ 
trading  under  the  firm  of  John  L.  Harris  4*  Co.;  so  that 
JBdtoard  Harries  stipulation  aforesaid,  did  not  extend  to 
it. 

Ify  as  is  alledged  in  the  second  count,  William  B.  Har^ 
ris  and  Edward  Harris  were  partners,  trading  under  the 
firm  of  John  L.  Harris  4*  Co,  (which  I  think  a  jury 
might  reasonably  infer  from  the  evidence,)  then  Edward 
Harrises  stipulation  aforesaid,  extended  to  indemnify  Wil- 
Ham  B.  Harris  against  this  debt.  But,  that  stipulation 
^ras  entered  into,  upon  consideration  that  William  B. 
Harris  would  sell,  and  did  sell,  his  interest  in  the  firm,  to 
John  L,  Harris;  and  not  i4K>n  the  consideration,  as  is 
alledged  in  that  count,  that  the  plaintiff  sold  his  interest  to 
John  L,  and  Edward  Harris;  so  that  the  contract  prov- 
ed, is  not  that  laid  in  the  declaration. 

Upon  the  third  count,  for  money  advanced  and  paid  by 
the  plaintiff  for  the  use  of  the  defendant,  tb^  plaintiff  is 
entitled  to  a  judgment  for  a  moiety  of  the  debt,  for  which 
the  parties  were  jointly  liable,  and  al!  of  which  was  paid 
by  the  plaintiff.  The  judgment  should,  therefore,  be  re- 
versed, and  judgment  given  for  the  lesser  sum  found  by 
the  jury. 

I  wish  this  could  have  been  othemrise;  for,  it  is  appa- 
rent that  the  debt  in  qu^tion  was  intended  to  be  embraced 
by  the  guarantee,  and  that  John  L.  Harris  ipeditated  a 
fraud  upon  the  plaintiff,  from  the  beginning. 

Judgment  reversed. 
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Bryce  v.  Stevenson  and  otbers. 


1824. 

Matf, 


Where  an  exeeator,  who  has  beeo  peimiUed  to  qualify  without  ■eeori^,  I 
a  sail  in  Chancery  to  reduce  into  poMeasioo  the  funda  of  his  tesiator,  the 
Court  may,  in  its  discretion,  require  security,  hefbre  it  will  lend  hina  its  aid. 

An  appeal  from  the  Fredericksburg  Chancery  Court 

Previous  to  the  marriage  of  John  Bryce  and  Louisa  JB. 
Carey  the  latter  secured,  by  a  settlement  duly  made,  all 
the  property  of  which  she  was  possessed,  to  her  own  sepa- 
rate use  and  enjoyment  during  the  coverture,  With  a  pow- 
er to  dispose  of  the  same,  (if  she  should  die  before  the  said. 
Bryce^)  as  she  might,  by  her  will  or  writing,  direct.  Ste- 
venson and  Walker  were  trustees,  and  parties  to  the  said 
'  deed  of  settlement.  The  marriage  took  place;  and  Liouisa 
Bryce  afterwards  died  in  the  life-time  of  her  husband,  leav- 
ing an  infant  daughter  called  Sarah  C,  B.  Bryce.  She 
bequeathed,  by  a  nuncupative  will,  all  her  estate,  (with  a 
few  exceptions,)  to  her  daughter;  but  permitted  her  hus- 
band to  remain  in  possession  of  it,  during  his  life,  without 
giving  security.  In  the  event  of  her  daughter  dying  in 
the  life-time  of  Bryce^  without  issue,  she  gave  her  estate 
to  her  sisters. 

This  will  was  proved  in  the  proper  Court,  and  Bryce 
was  permitted  to  qualify  as  executor,  under  the  will,  unth' 
out  giving  security. 

The  trustees  received  a  part  of  the  trust  fund;  and  Bryce, 
as  executor  of  his  late  wife,  required  them  to  deliver  up 
her  estate  to  him.  But,  the  trustees  refused  to  do  so, 
without  a  decree  of  the  Court  of  Chancery,  sanctioning 
that  proceeding.  A  bill  was  filed  by  Bryce  to  obtain  such  ' 
a  decree,  making  Stevenson,  Walker ,  and  the  infant  daugh- 
ter of  Bryce,  by  her  guardian  ad  litem,  defendants. 

The  Chancellor  decreed,  that  the  defendants,  Stevenson 
and  Walker,  should  deliver  to  the  plaintiff,  for  the  use  of 
the  infant  defendant,  the  bank  stock  and  bonds  admitted 
by  them  to  be  in  their  hands,  upon  the  plaintiff^ s  enter- 
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ing  into  bond,  unth  sufficient  security y  m  a  penalty 
equal  to  d^ruhlt  the  amount  of  the  said  hank  stock  and 
bondsy  with  condition  to  account  to  the  said  infant  for     Bryce 
the  samCy  and  the  profits  thereof  when  she  shall  attain  stevenson 
the  age  of  twenty -one  years,  or,  if  the  said  Bryce  should  ^^^  others. 
die  before  that  period,  on  his  death  to  account  unth  her 
qualified  guardian,  for  the  bank  stock,  bonds,  and  the 
profits  thereof 

The  plaintiff  appealed. 

Leigh,  for  the  appellant. 

No  Counsel,  for  the  appellee. 

May  14.     The  President,  delivered  the  opinion  of  the 
Court 

The  Court  is  of  opinion,  that  although  the  appellant 
claims  the  possession  of  the  property  in  question,  in  the 
character  of  a  qualified  executor  without  security,  the  de- 
cree of  the  Chancellor,  imposing  terms  on  him,  was  cor- 
rect; nor  is  it  in  conflict  with  the  judgment  of  the  Court 
of  Probat,  which  could  only  be  set  aside  in  an  appellate 
Court  It  is  the  peculiar  province  of  a  Court  of  Chancery, 
to  take  care  of  the  estates  of  infants;  and,  though  the  Court 
of  Probat,  under  the  influence  of  the  will,  and  of  the  22d 
section  of  the  act  reducing  into  one  the  several  acts  con- 
cerning wills,  thought  proper  to  admit  him  to  qualify  as 
executor,  without  security,  yet  the  Court  of  Chancery,  in 
.  the  exercise  of  its  peculiar  jurisdiction,  under  the  circum- 
stances of  the  case,  rightfully  withheld  its  aid,  unless  the 
property  of  the  infant  was  secured  on  the  terms  stated  in 
the  decree. 
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1824.  GleEK  Ub  HiONES* 

May, 

It  teenUf  that  if  a  man  is  prosecuted  without  probable  eaute,  for  stealing  a  cle«^ 

as  for  a  larceny,  his  proper  aetion  for  redress,  Is  treepan,  and  not  fni/tasi  «r 

the  case. 
Bat,  if  be  should  brini;  trespass  on  tlie  ease  instead  of  trespass,  and  a  venfioC  is 

fimnd  for  him,  the  error  eannoi  be  taken  adivntage  of,  in  aneat  otjndi^ 

ment  I  the  error  being  eured  by  the  statute  of  jeofails. 
Though  the  'oerdict  was  rendered  before  that  seetkmof  the  statute  took  elleet, 

yet,  if  the  judgment  was  rendered  after  the  section  had  begun  to  operate, 

the  error  will  be  oared. 

Haines  brought  trespass  on  the  case^  in  the  Superior 
Court  of  Law  for  the  county  of  Scott ,  against  OUtk.  The 
declaration  charges,  that  the  defendant  had,  without  rea- 
sonable or  probable  cause,  accused  the  plaintiff  before  a 
Justice  of  the  Peace,  of  having  feloniously  taken  a  certain 
deed /or  the  conveyance  of  land  from  one  George  Cleek, 
and  causing  and  procuring  the  said  Justice  of  the  Peace 
to  issue  a  warrant  against  the  said  plaintiff,  by  which  the 
plaintiff  was  arrested  and  imprisoned,  until  he  was  (urtber 
examined  and  discharged  by  a  Justice  of  the  Peace. 

The  defendant  pleaded  not  guilty,  and  issue  wss  joined. 
On  the  trial,  the  jury  rendered  a  verdict  for  the  plaintiff, 
and  assessed  his  damages  to  $240. 

The  defendant  then  moved  in  arrest  of  judgment  for  the 
following  reasons:  1st.  Because  the  plaintiff,  in  his  decla- 
ration, had  set  forth  no  cause  of  action.  2dly.  Because, 
by  the  plaintiff^s  own  shewing,  he  could  not  recover  in 
this  action;  trespass  and  not  case  being  the  proper  action. 

The  Court  gave  judgment  for  the  plaintiff,  and  the  de- 
fendant appealed. 

Leigh,  for  the  appellant,  contended,  that  stealing  a  deed 
of  land,  was  not  larceny/.  For  this  position  he  referred 
to  1  Hawk.  P.  a  c.  33,  §  22;  4  Black.  Com.  234;  Bex 
V.  TVestbeery  2  Stra.  1133.  If  this  is  correct,  the  prose- 
cution for  larceny,  which  the  plaintiff  alledges  to  have  been 
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instituted,  was  illegal  and  void,  even  on  its  face.  Under 
these  circumstances,  an  action  on  the  case  would  not  lie, 
but  trespass  was  the  proper  remedy.  The  distinction  is, 
that  where  a  prosecution  is  instituted  for  an  offence  that  is 
punishable  in  that  mode  of  proceeding,  the  defendant  may 
bring  case.  But,  if  a  party  is  prosecuted  for  feiany,  for 
an  act  that  does  not  amount  to  ye/bny,  there  his  only  reme> 
dy  is  trespass.  These  doctrines  are  completely  justified 
by  the  opinion  of  Lord  Mansfield,  in  the  case  of  John- 
stone V.  Sutton^  1  T.  R.  544;  Morgan  v.  Hughes^  2  T. 
R.  255. 

The  new  clause  in  the  act  of  Jeofails  does  not  apply  to 
this  case.  1  Rev.  Code^  511,  §  103.  That  clause  went 
into  operation  on  the  Ist  of  January,  1820.  The  issue 
was  joined  in  this  case,  in  April,  1818.  The  trial,  ver- 
dict, and  motion  in  arrest,  were  all  in  September,  1819, 
and  the  judgment  was  rendered  in  April,  1820.  So  that 
the  verdict  was  rendered  under  the  old  law:  and  the 
jtidgment  only  was  rendered  afber  the  new  one  went  into 
operation. 

Maj/  15.  The  President,  delivered  the  opinion  of 
the  Court*       * 

This  case  is  within  the  letter  of  the  section  of  the  act  of 
JeqfailSf  applicable  to  it;  the  judgment  having  been  ren- 
dered after  that  section  took  effect,  though  the  verdict  was 
before;  and  the  Court  is  of  opinion,  that  it  is  within  the 
misehief  intended  to  be  provided  against  also.  Damages 
equivalent  to  the  injiuy  complained  of,  can  only  be  reco- 
vered, either  in  the  action  of  trespass,  or  trespass  on  the 
case.  A  construction  of  the  act  of  JeqfmlSf  therefore, 
which  will  comprehend  this  case,  cannot  ^ect  any  sub- 
stantial right  of  the  defendant  He  might  have  demurred 
to  the  declaration  before  the  section  of  Ihe  act  alluded  to 
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went  into  operation,  if  his  counsel  had  thought  proper. 
Having  failed  to  do  so,  and  the  merits  haying  been  as  fairly 
tried  in  this  form  of  action,  as  if  it  had  been  trespass,  and 
not  trespass  on  the  case,  the  act  of  Jeofails  ought  not  to 
receive  a  construction  that  would  now  permit  him  to  avail 
himself  of  the  advantage  of  a  demurrer.  It  is  not,  there- 
fore, material  to  decide,  whether  the  plaintiff  has  mistaken 
his  action  or  not.  On  that  point,  the  Court  is  inclined  to 
the  opinion,  that  the  proper  action  was  tre^MSS^  and  not 
trespass  on  the  case. 

The  judgment  is  to  be  affirmed. 


1824.  MooBE  and  M'Glung  v.  Fitzwatbs. 

May, 

Where  two  ptrties  claim  title  to  lands,  and  thej  eompromise  the  di<pate,  by 
one  partj  paying  a  sum  of  money,  and  the  other  eonveying  the  hmd  vilii 
trarranty,  saoh  agreement  will  be  binding,  if  there  be  ^  firand  or  iBpoakion 
IB  obtaining  the  agreement. 

This  was  an  appeal  from  the  Greenbrier  Chanc^y  Court 
The  controversy  related  to  a  body  of  land  on  Gatiley 
river,  which  Moore  and  M^Ching  had  located.  Fitzwa- 
ier  located  land  on  the  north-western  side  of  the  same 
river,  supposing  that  Moore  and  M^Clung^s  patent  only 
extended  to  the  south  side  of  the  river;  md  supposing 
himself  to  be  lawfully  entitled  to  the  land  on  the  north- 
west^Ti  side,  sold  one  hundred  acres  of  it  Moore  and 
M*  Clung  afterwards  claimed  the  said  land  on  the  north* 
western  side,  as  being  included  in  their  patent;  and  made 
a  proposition  of  compromise  to  Fitzwater;  and  the  hitter 
agreed  to  purchase  the  400  acres  in  question,  at  a  dollar 
per  acre.     Accordingly,  he  executed  penal  biUs,  for  $  400; 
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jflSOO  of  which,  he  afterwards  paid;  and  the  remaining    1824. 
|l  100  were  recovered  by  judgment  ^^* 

The  bill  was  filed  by  Fitzwater  to  injoin  the  jS  100,  last  Mooie,  ke. 
mentioned,  and  to  recover  back  the  $  300  that  he  had  ac*  F^t^iNiier. 
tually  paid;  alledging,  that  Moore  and  M^ Clung  had  no 
title  to  the  lands  on  the  north  side  of  Gaule^  river:  that 
his  ignorance  was  imposed  upon  by  Moore,  to  induce  him 
to  make  the  compromise:  that  he  was  at  a  considerable 
distance  from  any  counsel  whom  he  could  consult;  and 
that  the  compromise  was  obtained  by  fraud  and  imposi- 
tion. ... 

The  injunction  was  granted. 

Moore  answered,  stating,  that  the  land  in  question  was 
included  within  his  grant:  that  he  sold  400  acres,  as  above 
alledged,  to  the  complainant;  and  paid  one-fourth  of  the 
iQoney  received  to  M^  Clung ,  who  was  entitled  to  that 
proportion  for  locating  and  directing  the  survey.  He  de* 
nies  any  unfair  dealing,  or  attempt  to  deceive  the  com- 
plainant, or  any  other  person;  and  affirms  that  he  sold  the 
land,  for  less  than  half  its  value. 

AT' C/ufl^  anslvered  to  the  same  effect. 

Depositions  were  taken;  and,  at  the  hearing,  the  Chan- 
cellor decreed,  that  the  injunction  should  be  made  perpetual : 
that  the  contract  entered  into  between  the  parties  should  be 
cancelled;  and  that  Moore  should  pay  to  the  complainant 
$  300,  with  interest,  &c. 

The  defendants  appealed. 

Wickham,  for  the  appellants. 

Nicholas^  for  the  appellee. 

May  20.  Judge  Cabejli.,  delivered  the  opinion  of  the 
Court.* 

*  Judge  Coalub,  tbient. 
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The  Chancellor  seems,  from  his  written  opinion  in  the 
record,  to  have  thought  this  case  distinguishable  from  the 
Moore,  &o.  case  of  a  doubtful  title.  But,,  we  see  no  ground  for  such 
Fitzwater  ^^  opinion.  The  contract  between  the  parties  is  not  to  be 
considered  less  a  compromise,  because  it  terminated  in  an 
agreement,  that  one  party  should  convey  the  land  with 
warranty,  in  consideration  of  money  to  be  paid  by  the 
other;  for,  that  frequently  occurs  in  compromises  of  con- 
tests  about  the  title  to  lands.  Moore  and  M^  Clung  claim- 
ed the  land  by  patent,  bearing  date  in  1795,  and  FUzwa- 
ter  claimed  it  by  patent,  dated  in  1800.  He  had  sold  a 
part  thereof,  as  his  own,  for  valuable  consideration;  and 
was  in  actual  adverse  possession  of  the  residue,  at  the  time 
of  the  contract.  Although  it  is  alledged  by  Fitzwater^ 
that  he  was  induced  to  enter  into  the  contract  by  fraudulent 
misrepresentations  on  the  part  of  Moore  and  M^Clungj 
and  by  an  ignorance  of  his  own  rights,  yet,  the  aliegation 
as  to  the  fraud  is  denied  by  the  answer,  and  unsupported 
by  testimony;  and  it  is  apparent,  that  every  important 
fact,  necessary  to  the  formation  of  a  correct  opinion  as  to 
the  title,  was  known  to  both  parties,  at  the  time  of  enter- 
ing into  the  contract;  and  Fitzwater^  with  this  ftiU  know- 
ledge, agreed  to  purchase  the  land  from  Moore  and 
M^Clungy  at  a  price  far  less  than  its  value.  He  subse- 
quently expressed  to  several  persons,  his  satisfaction  at  the 
bargain  he  had  made;  and,  about  two  years  afterwards,  he 
paid  to  Moore  three-fourths  of  the  purchase  money,  with- 
out objection.  Whether  the  title,  at  the  time  of  the  con- 
tract, really  was  in  the  appellants  or  the  appellee,  we  do 
not  deem  it  material  to  enquire.  It  is  sufficient  that  the 
parties  themselves  have  settled  the  question;  and  as  there 
was  no  fraud,  or  undue  advantage,  we  would  not  now  dis- 
turb it,  even  if  assured  that  Moore  and  M' Clung  had  no 
•  title.  In  the  case  of  Penn  v.  Lord  Baltimore^  1  Vesey, 
444,  Lord  Hardwicke  said:  **  The  settlement  of  bounda- 
ries, and  peace  and  quiet,  is  a  mutual  consideration  on  each 
side,  and  in  all  cases^  make  a  good  consideration  to  sup- 
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port  a  suit  in  this  Court,  for  settling  boundaries/'  In  1804. 
Cann  v.  Canuy  1  P.  Wms.  727,  Lord  Macclesfield  '**^' 
said:  ^*  Where  two  parties  are  contending  before  thisMoora,&o. 
Court,  and  one  releases  his  pretensions  to  the  other,  there  ^i^^^r. 
can  be  no  color  to  set  aside  this  compromise,  because 
the  man  that  made  it  had  a  right;  for,  by  the  same  rea* 
son,  there  can  be  no  such  thing  as  compromising  a  suit, 
nor  room  for  any  accommodation;  every  release  supposes 
the  party  making  it  to  have  a  right,  but  this  can  be  no  rea- 
son for  its  being  set  aside;  for,  then  every  release  might  be 
avoided.'*  In  Stapleton  v.  Stapletouj  1  Atk.  p.  10, 
Lord  Habdwicke  said:  '^An  agreement  entered  into, 
upon  the  supposition  of  a  right,  or  of  a  doubtful  right, 
though  it  after  comes  out  that  the  right  was  on  the  other 
side,  shall  be  binding,  and  the  right  shall  not  prevail 
against  the  agreement  of  the  parties;  for,  the  right  must 
always  be  on  one  side  or  the  other;  and,  therefore,  the 
compromise  of  a  doubtful  right  is  a  sufficient  foundation  for 
an  agreement"  That  the  question  of  the  right  in  this 
case  was  doubtful^  the  Chancellor  himself  has  declared; 
and  we  think  with  him,  that  it  is  also  a  difficult  one. 

The  decree  is  to  be  reversed,  and  the  cause  remanded  to 
the  Court  of  Chancery,  where  the  injunction  is  to  be  dis- 
solved, so  soon  as  a  deed  for  the  land  shall  be  made,  pur- 
suant to  the  contract  between  the  appellants  and  the  ap- 
pellee. 
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1824.  Jenkiks  r.  Hurt's  GommiBsioners. 

JMbjr.' 

An  iostrament  oooolading  «*  witneH  our  hands,"  with  a  seroU  annexed  to  Uie 

^gnature,  and  the  word  «•  leal*  written  therein,  is  oiily  a  vmple  oootraet. 
If  tooh  inatrument  ia  in  ^  form  of  a  penal  bill,  the  plaintiff  duMild  4eeltt« 

for  the  principal  nun,  and  not  the  penalty. 
In  a  jobt  aetion  upon  contract,  the  pUuntiff  must  have  judgment  s^ainat  an 

the  defendanU  befdra  the  Court,  or  he  can  have  judgment  against  none. 
If  errors  in  the  pleadings  or  proceedings,  are  oared  bjTtbe  statute  of  Je^fiab 

as  to  one  defendant,  they  are  eared  as  to  all  the  defendanta. 

Jefise  Hughes  and  others,  commissioners  of  Judith  Hur/, 
deceased,  brought  an  action  of  debt  in  the  Coun^  Court  of 
Prince  Edward,  against  Jenkins  and  Youngs  The  decla- 
ration was  founded  on  '^a  certain  writing  signed  with  the 
proper  hand-writing  of  the  said  defendants,  concluding 
<  witness  our  hands,'  with  a  scroll  annexed,  and  the  word 
*seal'  written  therein,"  by  which  they  bound  themselves, 
their  heirs,  &:c.  in  the  penal  sum  of  U2,228,  to  pay  to  the 
plaintiffs  the  sum  of  jS  1,114,  twelve  months  after  the  date 
of  the  instrument,  to  wit,  on  the  26th  day  of  December, 
•  1819.  The  declaration  then  alledges  the  default  of  the  de- 
fendants to  pay  on  the  day  appointed,  whereby  an  action 
had  accrued  to  demand  and  have  the  said  sum  of  $2,228. 

Jenkins  appeared  and  pleaded  payment.  An  office  judg- 
ment was  entered  against  Young,  who  did  not  appear. 
Jenkins  then  relinquished  his  former  plea,  and  the  Court 
rendered  judgment  against  him  for  jl2,228,  the  penalty  in 
the  writing,  to  be  discharged  by  the  payment  of  ^1,114^ 
with  interest,  &c. 

From  this  judgment,  Jenkins  appealed  to  the  Superior 
Court  of  Law  for  Prince  Edward  County ;  where  the  judg- 
ment was  affirmed.   '  He  then  appealed  to  this  Court 

Leigh,  for  the  appellees. 

May  22.  Judge  Green,  delivered  the  opinion  of  the 
Court* 

*  Judges  CoAxrriB  and  Cabzu,  abaent 
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The  paper  which  was  the  foundation  of  the  action  in  this  1824. 
case,  was  a  simple  contract  The  declaration,  therefore,  J^^^!^ 
should  have  claimed  according  to  the  legal  effect  of  the  Jenkiiis 
contract,  that  is,  the  principal  sum,  and  not  the  penaltjr ;  UmtH 
and  should  have  noticed  the  penalty,  only  by  way  of  de-  •<>""^*^"* 
scribing  the  instrument  sued  upon.  The  defendant  Jen- 
kins, haying  appeared  and  pleaded,  and  afterwards  waived 
his  plea,  this  fault  in  the  declaration,  which  might  have 
been  demurred  to  for  that  cause,  is  cured  by  the  provisions 
of  the  statute  of  Jeofails,  which  took  effect  on  the  1st  day  of 
January,  1820;  and  being  cured  as  to  Jenkins,  is  cured  as 
to  the  other  defendant  The  terms  of  the  statute  are  gene- 
ral: ^*  No  judgment,  after  the  verdict  of  twelve  men,  shall 
be  staid  or  reversed,  &c. ;  nor  shall  any  judgment,  entered 
by  nil  dicit  or  non  sum  informatus,  be  reversed,  nor  a 
judgment,  after  enquiry  of  damages,  be  stayed  or  reversed, 
for  any  omission  or  fault,  which  would  not  be  a  good-cause 
to  stay  or  reverse  the  judgment,  if  there  had  been  a  ver- 
dict''  In  a  joint  action  upon  contract,^  the  plaintiff  niust 
have  judgment  against  all  the  defendants  before  the  Court, 
or  he  can  have  judgment  against  none.  If,  therefore,  one 
of  the  defendants,  who  had  suffered  judgment  by  default 
for  want  of  appearance,  could,  notwithstanding  a  verdict 
against  another  defendant,  alledge  errors  in  the  proceed- 
ings, for  arresting  or  reversing  the  judgment  against  him, 
which  would  have  been  cured  by  a  verdict  against  him, 
it  would  have  the  effect  of  arresting  or  reversing  the  judg- 
ment as  to  the  other  party  also,  against  whom  there  was  a 
verdict;  and  so  the  provision  of  the  statute  would  be  frus- 
trated. The  consequence  is,  that  if  the  statute  of  Jeofails 
operates  as  to  one  of  the  defendants,  it  operates  as  to  the 
others  also,  although  they  may  be  in  default  for  want  of 
appearance.  This  was  the  construction  given  in  England 
to  the  statute  of  18  Eliz,  ch.  14,  §  1,  which  provides,  **If 
any  verdict  of  twelve  men  or  more  shall  be  given,  the 
judgment  thereupon  shall  not  be  staid  or  reversed,  for  want 
of  any  writ,  original  or  judicial,  &c.''     In  trespass  against 
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1824:    three,  one  pleaded  not  guilty,  upon  which  they  were  at 
^'^y-     issue,  and  the  defendant  had  a  verdict     There  was  judg- 
'^'^^^  ment  by  default  against  the  other  two,  and  a  writ  of  en- 
Hort'i    ^"^"7  5  ^^^  ^^  ^^^^  brought  a  writ  of  error,  and  assign- 
iMniiiust*n.  ed  for  error  the  want  of  an  original,  and  that  this  is  not 
cured  by  the  verdict  for  the  one  defendant;  but  if  the 
verdict  had  been  for  the  plaintiff  against  the  one  defen- 
dant y  this  had  been  aided  by  the  statute;  for  the  want 
of  an  original  quoad  all^  is  cured  when  any  verdict  is 
for  the  plaintiff;  and  the  other  two  may  bring  a  writ  of 
error  without  the  third,  for  he  cannot  be  joined,  because 
he  is  acquitted,  and  therefore  cannot  say  that  the  }udg;ineQt 
is  to  his  damage.       And  so  held  all  the  Court,  except 
Twisden;  who  held  that  the  writ  of  error  should  be  brou^t 
by  all  three.      Cannon  v.  Mbottj  3  Lev.  210  ;  cited  in 
Vin.  •dbr.  Amendment,  N.  pL  1,  n. 

The  plaintiff  was,  therefore,  entitled  to  a  judgment, 
such  as  the  very  right  of  the  case  would  have  warranted; 
that  is,  a  joint  judgment  against  both  of  the  defendants, 
for  the  principal  sum  and  interest  due  upon  the  note. 

The  judgment  of  the  Superior  Court  should  be  reversed 
with  costs.  And  this  Court  giving  such  judgment  as  the 
Superior  Court  ought  to  have  given,  the  judgment  of  the 
County  Court  against  the  defendants  severally,  should  be 
also  reversed  with  costs,  and  a  joint  judgment  entered 
against  both  the  defendants,  for  the  principal  sum  due  by 
the  note,  and  interest  thereon  from  the  26th  day  of  Decem- 
ber, 1819,  and  the  costs  of  the  County  Court,  &c* 
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Smith  t?.  Marks.  1824. 

May. 

A  meohanio  who  eontraott  to  build  a  house,  and  after  performanoe  of  the  work, 
claims  a  balance  due  to  him  afler  crediting  several  partial  paymeati^  cannot 
bring  a  suit  in  equity,  but  must  sue  at  faw. 

The  true  meaning  of  accotmtf  which  will  give  a  Court  of  Equity  jurisdiction. 

A  plaintifT  who  has  been  guilty  of  a  fraudulent  act,  is  not  entitled  to  the  coonte- 
tmnoe  of  a  Court  of  Equity. 

Smith  filed  his  bill  in  the  Hustings  Court  of  Richmond, 
to  recover  of  MarkSy  a  balance  of  money  due  him  for  build- 
ing a  house  under  a  contract  with  Marks,  After  stating 
the  terms  of  the  contract  particularly,  and  averring  the 
performance  on  his  part,  he  admitted  that  he  had  received 
some  partial  payments,  and  claimed  the  balance  still  due. 
He  further  ailed ged,  that  Marks  had  obtained  from  him  a 
certificate,  which  was  necessary  to  support  his  credit  at  the 
Bank  of  Virginia,  that  he  was  not  indebted  to  him  on  ac- 
count of  the  contract  aforesaid.  Smith  at  first  hesitated; 
but,  after  great  importunity  from  Marks^  and  his  repeat- 
ed assurances  that  the  certificate  should  have  no  operation 
on  the  future  settlement  of  their  accounts,  he,  {Smithy) 
from  kindness  to  Marks ^  gave  the  certificate.  But,  lie  ak 
ledged,  that  he  apprehended  that  Marks  intended  to  use 
it  to  his  injury. 

Marks  answered,  stating,  that  Smith  had  not  perform- 
ed his  contract  in  a  proper  manner;  that  as  to  the  certifi- 
cate, he  denied  that  he  told  Smith  what  he  wanted  it  for; 
that  it  was,  in  truth,  to  satisfy  a  gendemsUi  of  ^e  state  of 
accounts  between  himself  aad  Smith;  but  it  was  not  so 
used,  &c. 

The  deposition  of  Henry  Banks^toied,  that  he  was  ap-. 
plied  to  by  Marks  to  draw  such  a  certificate  as  that  stated 
in  the  bill,  and  that  Marks  informed  the  deponent  that  it 
was  to  be  submitted  to  the  Bank,  to  counteract  some  reports 
injurious  to  his  credit;  that  the  deponent  accordingly  drew 
such  a  paper;  that  a  short  time  afterwards,  Smith  applied 

Vol.  n.  57 
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Id24i  ^  ^^  deponent  to  institute  an  action  against  Marks  onae- 
^^  count  of  the  contract  above-mentioned;  and  the  deponeoti 
recollecting  the  certificate,  informed  Smith  that  the  paper 
which  he  had  given  to  Marks  might  be  used  in  a  suit  at 
law,  to  defeat  his  claim;  and  told  him  that  he  had  no  alter- 
native but  to  sue  Marks  in  Chancery,  &c. 

The  Court  of  Hustings  decreed  in  favor  of  Smith,  and 
Marks  appealed  to  the  Court  of  Chancery.  That  Court 
reversed  the  decree  of  the  Hustings  Court,  and  di^nissed 
the  plaintiflf's  bill.  From  this  decree  the  piaintifl^  Smith, 
appealed  to  this  Court. 

Daniel,  for  tiie  appellant 

H  itkham^  for  the  appellee. 

May  24.  Judge  Cars,  delivered  the  opinion  of  the 
Court* 

This  is  a  bill  filed  by  a  carpenter,  against  his  employer, 
to  recover  the  balance  due  him  for  building  a  house.  The 
dimensions  of  the  house,  the  manner  in  which  ihe  "work 
was  to  be  done,  the  sum  to  be  paid,  and  the  days  of  pay* 
ment,  are  stated  in  a  written  contract  between  the  parties, 
filed  with  the  bill.  Has  equity  jurisdiction  in  such  a  case  ? 
It  is  claimed  on  two  grounds:  1st  Because  this  is  nuttter 
of  account,  and  account  is  a  settled  head  iA  equitable  juris- 
dietioB.  2d.  Because  the  certificate,  given  by  the  plain- 
tiff  to  the  defendant,  impedes  his  course  at  kw,  aad,  there- 
fore,  equity  ought  to  entertaw  him. 

For  the  assertion,  4hat  account  is  a  head  of  equity,  au- 
thority may  be  found^in  several  elementary  wri«ft^  and 
books  of  practice.  But,  the  position  is  net  to  be  taken 
in  that  large  and  comprehensive  sense,  given  to  the  word 
QMmnt  hi  common  puianoe.     To  shew  this,  I  will  refer 

*  Jndg*  CoAiAVi,  abient. 
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to  a  few  cases.     JOinuriddie  r.  Baify,  6  VetL  136.     The 
{daiiitifl^  an  insttranee  broker,  filed  a  bill  for  a  discovery 
and  aoeoant)  of  money  paid  and  recetved  by  him  in  that 
capacity^  on  aeeoont  of  the  defendants,  and  money  due  to 
him  finr  commission,  posta^  of  letters,  &c«,  and  upon  pro- 
missory notes  endorsed  to  him;  and  to  restrain  an  action 
brought  contrary  to  the  universal  custom  of  the  business. 
The  defendants  put  in  a  general  demurrer.     Lord  Eldost 
said,  '<  I  should  feel  infinite  reluctance  in  sustaining  such 
a  bill.  ^     After  several  odier  remarks,  he  adds,  <<  it  is  not 
to  be  said,  that  in  every  case  where  tiie  defendant  owes 
more  to  the  plaintifi*,  that  is  a  ground  for  a  bill.     There 
must  be  mutual  demands  forming  the  ground.     The  case 
of  dower  is  always  considered  a  case  standing  upon  its  own 
specialties.     So  is  the  case  of  the  steward.     The  nature  of 
his  dealing  is,  that-  money  is  paid  in  confidence,  without 
vouchers,  embracing  a  great  variety  of  accounts  with  ten- 
ants; and  nine  times  in  ten,  it  is  impossible  that  justice 
can  be  done  to  the  steward.     If  I  sustain  this  bill,  there 
never  would  be  an  action  in  the  city  against  a  broker,  with- 
out a  bill  in  equity.     I  hesitate,  excesnvely,  in  permitting 
such  a  bill;  and  the  strong  inclination  of  my  opinion  is, 
th^t  the  demurrer  must  be  allowed.     There  is  hardly  a 
case  of  set-off,  in  which  a  bill  might  not  be  sustained,  if 
this  may."     Time  was  given  to  search  for  precedents; 
and  at  a  subsequent  day,  the  Chancellor  declared;  <'it  was 
impossible  to  sustain  the  bill,  without  Jay ing*  down,  that 
wherever  a  person  is  entitled  to  a  set^fi^,  he  may  come  in* 
to  this  Court;"  and  the  demurrer  was  allowed.     This,  with 
the  case  of  Wells  v.  Cooper,  deeidod  in  the  Court  of  Eo^ 
chequer,  seem  to  be  considered  as  giving  the  rula     In  the 
latter  case,  Chief  Baron  Byre  Sfid,  ff  it  was  only  one  mi^ 
ter,  it  could  not  be  the  subject  of  a  bill;  bat,  where  thert 
had  been  a  series  c^  transactions  on  the  one  side,  and  pKf^ 
ments  on  the  other,  he  was  4iot  satisfied  that  it  was  not 
matter  of  account     In  a  later  case,  Corporation  qf  Car* 
lisle^y.  Wilson,  13  Ves.  »79,  Lord  EssKma  lays  down 


452  Court  of  Appeah  qf  Virgmicu 

the  doctrine  rather  more  largely.  He  says,  '^  the  prinet- 
pie  upon  which  Courts  of  Equity  originally  entertained 
suits  for  an  account,  where  the  party  had  a  legal  title,  is, 
that  though  he  might  support  a  suit  at  law,  a  Court  of  Law 
either  cannot  give  a  remedy,  or  cannot  giye  so  complete  a 
remedy,  as  a  Court  of  Equity;  and  by  degrees,  Courts  of 
Equity  assumed  concurrent  jurisdiction  in  cases  of  account; 
for,  it  cannot  be  maintained,  that  this  Court  interferes  only 
when  no  remedy  can  be  had  at  law."  He  adds,  "the 
proposition  is,  not  that  an  account  may  be  decreed  \n  every 
oase,  where  an  action  for  money  had  and  received,  or  tin- 
debitatua  assumpsit  may  be  brought,  but,  that  where  tke 
subject  cannot  be  so  well  investigated  in  those  actions,  this 
Court  exercises  a  sound  discretion  in  decre^og  an  account" 
In  Porter  v.  Spencer^  2  Johns.  Ch.  Rep.  169,  the  bill  sta- 
ted, that  the  plaintiffs  were  merchant  tailors,  and  had  sold 
clothing  to  the  defendant,  on  a  credit  of  six  months;  and, 
that  there  was  a  balance  due  them  of  0  31 7  85*  cents.  The 
pirayer  was  for  a  ne  exeat  and  account  Chancellor  Kent 
said,  **  to  sustain  a  bill  for  an  account,  there  must  be  mu- 
tual  demandsy  and  not  merely  payments  by  way  of  set- 
ofif.  A  single  matter  cannot  be  the  subject  of  an  account 
There  must  be  a  series  of  transactions  on  one  side,  and  pay- 
ments on  the  other. " 

Apply  to  the  case  before  us,  any  of  the  tests  establisl^ 
by  these  authorities,  and  it  will  be  seen  at  once,  that  equity 
has  nothing^  to  do  with  it  There  must  be  tnutuai  de- 
mands. No  such  thing  here;  but,  on  one  side,  a  demand 
for  work  and  labor;  on  the  other,  payments  and  set-offi 
alone.  ^^  A  single  matter  cannot  be  the  subject  of  an  ac- 
count;" there  must  be  a  series  of  transactions.  Here,  the 
building  of  the  house  is  the  singk  matter  which  gives  riac 
to  the  whole  controversy.  The  principle  of  interfepenee 
is,  that  Courts  of  Law  either  cannot  give  a  remedy,  or 
cannot  give  so  complete  a  remedy  as  equity.  In  the  case 
before  us,  I  think,  a  Court  of  Law  can  not  only  give  a  re- 
medy, but  a  more  complete  remedy  than  a  Court  of  Equi- 
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ty.  It  is  a  simple  matter  of  contract,  and  work  and  labor; 
UO  want  of  evidence;  no  discovery  sought  The  plaintiff 
says  he  has  built  the  house  according  to  contract,  and  must 
be.  paid.  The  defendant  says  he  has  done  his  work  badly; 
has  left  it  unfinished;  has  broken  his  contract;  and  has  re- 
ceived as  much  as  he  deserves.  Now,  this  seems  to  me,  a 
a  case  peculiarly  apt  for  the  decision  of  &  jury  from  the 
country;  men  who  understand  these  matters;  and  who, 
with  the  witnesses  before  them,  with  counsel  to  assist,  and 
a  Court  to  superintend  the  whole,  would  settle  fairly  such 
a  matter  as  this,  in  one  hour.  Whereas,  in  equity,  it  ha^ 
been  depending  nineteen  years.  The  commissioner  charges 
76  hours,  making  a  fee  of  {0  57.  The  record  is  stuffed  with 
innumerable  depositions;  and  the  costs  of  the  whole  can- 
not be  less  than  $  200.  Is  not  this  monstrous  ?  And,  if 
we  open  the  door  of  a  Court  of  Equity  to  such  a  case  as 
this,  do  we  not  let  in  every  possible  contract,  which  stipu- 
lates that  something  shall  be  done  on  one  side,  and  some- 
thing paid  on  the  other  ?  It  is  most  clear,  therefore,  to 
me,  that  this  is  not  such  matter  of  account,  as  equity  ought 
to  entertain. 

Does  the  certificate  give  us  jurisdiction  ?  This  was  a 
paper  given  by  Smith  to  Marksy  after  the  building  of  the 
house,  by  which  he  acknowledged  that  he  had  received 
full  totis&ction  for  the  work.  If  this  was  true,  the  plain- 
tiff has  no  claim.  If  it  was  false,  he  has  volunteered  his 
aid  to  enable  the  defendant,  by  his  falsehood,  deliberately 
told,  to  deceive  others;  and,  forgetful  of  the  maxim,  that 
^^  he  who  has  done  iniquity,  shall  not  have  equity,'^  would 
found  on  this  very  iniquity,  a  right  to  the  assistance  of  an 
equitable  tribunal.  The  bare  statement  of  the  proposition 
is  sufficient;  and  I  am  clear,  that  the  decree  of  the  Chan- 
edlor  should  be  affirmed. 

Decree  affirmed. 
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^g24.  DbAqo  v.  &TBJLQ  aad  othcirs. 

The  death  of  one  of  the  denttndaati  in  a  writ  of  right  before  trial  and  j«4%- 
meot,  abate!  the  whola  writ;  and  it  b  of  m importaMe  whether  the  dewar 
ed  demandant  left  a  child,  or  sot. 

This  was  a  writ  of  right  brought  in  the  County  Court  of 
Monongalia,  by  Stead's  heirs  against  Drago.  The  Coun- 
ty Court  gave  judgment  for  Stead's  heirs,  anil  Drago  ap- 
pealed to  the  Superior  Court  of  Law  for  the  same  county. 
The  judgment  was  reversed,  and  the  cause  retained  fior 
trial,  by  consent,  in  the  Superior  Court  In  that  Court,  it 
was  suggested  that  Susanna  Fryback,  one  of  the  deman- 
dants, had  died  since  the  institution  of  the  suit;  but,  the 
Court  decided,  that  the  writ  should  be  abated  aa  to  Sur 
sanna,  and  proceeded  to  try  the  cause,  and  rendered  judg- 
ment for  the  remaining  demandants.  Drago  appealed  to 
this  Court     . 

Leighf  for  the  appellant. 

Tucker  J  for  the  appellees. 

May  28.  The  President,  delivered  the  opinion  of 
the  Court 

It  is  not  material  whether,  in  this  case,  SfumnnaFry- 
back  died  leaving  a  child,  or  not,  as  was  at  first  supposed. 
It  suflSciently  appears  that  she  was  dead  before  the  tria?, 
and  rendition  of  the  judgment  of  the  County  Court;  and 
as  the  law  then  was,  upon  the  authority  of  the  cases  cited 
in  2  Sound.  72,  and  by  this  Court,  in  the  case  of  Carter 
V.  Carry  Gilm.  Rep.  145,  by  her  death,  the  writ  abated  as 
to  all  the  demandants,  and  Should  have  been  so  abated  by 
the  County  Court  The  judgment  of  the  Superior  Court 
is  also  erroneous,  in  not  rendering  such  judgment  as  the 


County  Court  ouf^t  to  have  rendered  in  this  p^eular. 
Both  judgments  are  rerersed,  and  judgment  is  to  be  en- 
tered that  the  whole  writ  abate. 


Hekry  r.  Stonb*  i^^^. 

May, 


A  S1ierlff««iioot«oiiteMliety«  retaXB^Init  mist  olrtaia  lette  tf  tlMCouMlo 

amend  it. 
When  a  SheriiT  has  arrestol  a  defendant  and  taken  appearance  bail,  and  makes 

a  return  that  the  defendant  is  committed  to  jail,  he  loses  his  remecty  agahist 

Ike  baU  on  the  teUpboiid« 

Tiiis  was  an  appeal  from  the  Superior  Court  of  Law  for 
Halifax  County.     The  case  was  this : 

John  Stone  brought  an  action  of  debt  in  the  County 
Court  of  Halifax,  against  John  Henrff^  surviving  obligor 
of  himself  and  James  Rybumy  on  a  bail-bond,  in  which 
Henry  became  appearance  bail  for  Bybum^  in  a  suit  be- 
tween Berryman  Green  and  the  said  By  bum.  Stone 
was  the  Sheriff  of  Halifax,  who  served  the  writ  la  the  suit 
of  Cheen  v.  Ryburny  and  a  bail-bond  was  executed,  as 
above  mentioned,  to  the  said  Stone^  as  Sheriff  of  Hali&ix, 
in  the  penalty  of  £2^000,  for  the  appearance  of  the  said 
Rybum  on  the  fourth  Monday  in  November,  1810. 

The  declaration  charges,  that  the  said  Jatnes  Rybum 
did  not  appear,  before  the  Justices  of  the  said  County,  ac- 
cording to  the  exigency  of  the  said  writ,  as  according  to 
the  condttioii  of  the  said  writing  obligatory,  he  ought  to 
have  done;  but  therein  totally  failed,  &c 

The  defendant  pleaded:  i.  Conditions  performed. 
2.  That  the  said  Rybum  was  arrested  at  the  suit  of  Ber- 
ryman €h*een,  and  was  committed  to  jail  for  want  of  ap- 
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pearanee  bail,  and  was  actually  in  custody  of  the  said  She- 
riff, on  the  return  day  of  the  said  writ ;  so  that  the-  aaid 
bond  in  the  plaintiff's  declaration  set  forth,  (if  it  x^^ns  ewm 
executed,)  became  a  nullity,  of  no  effect,  and  this  he  is 
ready  to  verify.     3.  That  a  writ  issued  on  behalf  of  Ber- 
ryman  Grttn^  as  aforesaid,  with  an  endorsement,  that  bail 
was  required :  that  the  said  writ  was  delivered  to  a  deputy 
of  said  plaintiff  Stone,  to  be  by  him  served  on  the  said 
Rybum^  and  afterwards  returned  to  the  Clerk's  office, 
with  an  endorsement  made  by  the  said  deputy,  ^^t  the 
said  James  Ryhurn  was  committed  to  jail ;  in  consequence 
of  which,  a  conditional  judgment  was  entered  against  the 
said  Ryburn,  and  the  defendant  as  his  common  bai\;  which 
said  conditional  judgment,  not  having  been  set  aside,  was 
afterwards  confirmed  against  Rybum,  and  the  defendant 
as  his  common  bail :  that  the  defendant  afterwards  peti- 
tioned the  Judge  of  the  Superior  Court  of  Law  for  the 
County  of  Halifax  for  a  supersedeas  to  the  said  judgment 
and  proceedings  of  the  County  Court,  which  was  awarded; 
but  the  judgment  was  afterwards  affirmed :  that  the  defen- 
dant then  obtained  a  stipersedeas  from  the  Court  of  Aj^ieals, 
where  the  judgment  aforesaid  was  reversed,  and  judgment 
entered  for  the  appellant's  costs  in  both  Courts;  which  said 
judgment  remains  in  full  force :  that  the  cause  of  action  set 
forth  in  the  declaration,  is  the  same  identical  cause  of  ac- 
tion, for  which  the  defendant  was  impleaded  in  the  fomier 
suit  of  Green  v.  Rybum^  and  for  which  a  judgment  was 
finally  rendered  in  favor  of  the  defendant,  by  the  Court  of 
Appeals,  &c. 

The  plaintiff  demurred  generally  to  the  third  plea. 

As  to  the  second  plea  of  the  defendant,  the  plaintiff  re- 
plied, that  he  ought  not  to  be  barred  from  having  or  main- 
taining his  action,  because  the  said  James  Rybum  was  not 
in  custody  at  the  return  day  of  the  writ,  in  the  suit  of 
Cheen  y.  Rybum;  but  that  he  had  been  discharged  from 
custody,  upon  the  bail-bond  being  executed  by  Rybum 
and  Henry.  The  defendant  demurred  to  this  plea,  as- 
signing causes. 
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At  another  day,  leave  was  granted  the  defendant  to  with- 
draw his  plea  of  conditions  performed,  and  he  £led  an  ad- 
ditiooal  pka,  to  this  effect :  that  after  the  making  of  the 
writing  obligatory  aforesaid,  to  wit:  on  the  4th  day  of  No- 
vember, in  the  condition  of  the  said  bond  above  mention- 
ed^ the  said  Ryburn  appeared  before  the  Justices  of  the 
County  Court  of  Halifax,  at  the  Courthouse  of  the  said 
County,  to  answer  the  said  Berryman  Green  in  the  plea 
aforesaid,  according  to  the  form  and  effect  of  the  condition 
aforesaid ;  and  this  he  is  ready  to  verify  by  the  records 
thereof,  in  the  said  County  Court  of  Halifax  remaining,  &c. 

Stone  replied,  that  there  is  not  any  such  record  of  ap- 
pearance by  the  said  James  Hyburn  made  before  the  Jus- 
tlees  of  the  said  County  Court  of  Halifax,  on  record  re- 
maining, as  the  said  John  Henry  above,  by  pleading,  hath 
alledged;  and  this  he  is  ready  to  verify,  &c. 

As  to  the  third  plea  of  the  defendant,  the  plaintiff  re- 
plied, in  effect,  that  a  writ  was  direeted  to  the  Sheriff  of 
HalifSsix,  at  the  suit  of  Berryman  Green  against  James 
Ryburn^  and  delivered  to  the  said  Sheriff,  with  an  en- 
dcHTsement,  that  bail  was  required:  that,  by  virtue  of  the 
said  writ,  the  said  Sheriff,  by  his  deputy,  arrested  the  said 
By  bum,  and  detained  him  in  custody,  and  committed  him 
to  jail:. that  the  said  deputy  returned  the  ^d  writ,  with 
an  endorsement  thereon,  that  he  had  executed  the  same, 
and  that  he  had  committed  the  said  Ryburn  to  jail,  for 
want  of  bail:  that,  after  the  said  Ryburn  had  been  com. 
mttted  as  aforesaid,  and  before  the  return-day  of  the  said 
writ,  to  wit:  on  the  29th  day  of  October,  1810,  he  the 
said  Rybunij  did  tender  the  said  Henry  to  the  said  Stone, 
as  the  surety  and  ball  of  the  said  Ryburn,  for  his  appear- 
a^ice,  according  to  the  exigenicy  of  the  said  writ,  and  they 
executed  a  bail-bond  for  that  purpose;  in  consequence  of 
which,  he  the  said  John  Stone  discharged  the  said  Ryburn 
out  of  custody,  and  permitted  him  to  go  at  large:  that  the 
said  Stone  did  afterwards,  to  wit:  on  the  ■  day  of 
,  1810,  return  and  file  the  said  bond  in  the  Clerk's 
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office  of  the  said  county:  that  the  said  Bj/burn  nothaTingf 
appeared,  according  to  the  condition  of  the  bond,  judg- 
ment was  rendered  against  him  and  the  said  Henry y  as  his 
bail,  in  favor  of  the  said  Berryman  Oreeuy  by  the  County 
Court  of  Halifax;  which  judgment  was  afterwards  affirm- 
ed by  the  Superior  Court  of  Law  for  the  same  county;  and 
a  supersedeas  was  awarded  by  a  Judge  of  the  Court  of 
Appeals:  that  the  judgments  of  the  County ^and  Superior 
Courts  were  reversed,  and   the  Court  of  Appeals  gave 
judgment,  that^the  Sheriff  not  having  returned  that  the 
said  John  Henry  was  the  bail  for  the  appearance  of  the 
said  Byburn^  that  the  judgment  was  erroneous  as  to  the 
said  Henry;  and  they  gave  judgment  accordingly  s^unst 
the  said  By  bum  for  jSISO,  and  costs,  &c.;  and  that  the 
cause  of  action,  set  forth  in  the  declaration,  is  not  the  same 
identical  cause  of  action,  for  which  the  said  John  Henry 
was  impleaded  by  the  said  Berryman  Green,  in  his  for- 
mer suit  against  the  said  Bybum,  and  in  which  a  jodg- 
.  ment  was  finally  rendered  in  favor  of  the  said  Henry,  by 
the  Court  of  Appeals. 

The  County  Court  decided,  on  the  first  plea  above  men- 
tioned, (which  is  called  the  additional  plea,)  that  there 
was  no  such  record,  as  the  plaintiff,  by  replying  to  that 
plea,  had  alledged.  The  Court  also  decided,  that  the 
matters  of  law  arising  upon  the  demurrer  filed  by  the  de- 
fendant to  the  replication  of  the  plaintifi*  to  the  second 
plea  of  the  defendant,  were  for  the  plaintiff;  and,  there- 
fore, over-ruled  the  same.  To  the  replication  to  the  third 
plea,  the  defendant  demurred;  but,  the  Court  over-ruled 
that  demurrer  also,  and  ordered  a  jury  to  be  impanneled 
to  ascertain  the  damages  sustained  by  the  plaintiff.  The 
jury  rendered  a  verdict  for  the  plaintiff,  for  1891  15*,, 
with  interest 

The  Court  gave  judgment  for  the  penalty  of  the  bond, 

to  be  discharged  by  the  amount  of  the  verdict,  and  costs. 

The  defendant  appealed  to  the  Superior  Court  of  Law. 

That  Court  (by  consent,)  ordered  that  the  judgment  should 
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be  reversed  and  annulled;  and,  by  like  consent,  that  the 
verdict,  and  all  the  pr(k:eedings  subsequent  to  the  filing  the 
deelaration,  be  set  aside,  and  the  cause  remanded  to  the 
County  Court,  to  be  sent  to  the  rules  by  that  Court,  and 
further  proceeded  in. 

The  same  pleadings  were  had  as  in  the  former  instance, 
and  the  result  was  the  same.  *  An  appeal  was  again  taken 
to  the  Superior  Court,  and  the  judgment  was  again  affirm- 
ed.    From  this  judgment,  Henry  appealed  to  this  Court. 

Wickham,  for  the  appellant. 

Leighy  for  the  appellee. 

Mat/  31.  Judge  Green,  delivered  the  opinion  of  the 
Court. 

All  the  pleadings  in  this  case  haying  been  set  aside  in  the 
Superior  Court,  by  consent,  and  the  cause  remanded  to  the 
County  Court,  where  the  defendant  pleaded,  and  the  plain- 
tiff replied  de  novOy  our  attention  is  of  course  confined. to 
this  last  set  of  pleadings.  The  first  plea  is,  that  the  defen- 
dant in  the  original  action,  [Ryburnj)  jippeared  according 
to  the  condition  of  the  bond;  which  the  defendant  was 
ready  to  verify  by  the  record.  Upon  this  plea,  the  plain- 
tiff took  issue,  and  it  was  decided  by  the  Court  against  the 
defendant.  The  third  plea  states  the  return  by  the  Sheriff, 
*<  that  the  defendant  By  bum  was  in  custody;'*  and  that  a 
copy  of  the  bail-bond  was  also  returned:  that,  thereupon, 
a  judgment  was  rendered  in  the  office  against  Rybumy  and 
the  bail,  the  defendant  in  this  action;  which  was  reversed 
in  the  Court  of  Appeals,  and  final  judgment  given  for  the 
bail;  and  relies,  that  the  cause  of  action,  upon  which  the 
Court  of  Appeals  pronounced  judgment  for  the  defendant, 

•  Fop  a  more  pftitiralar  acooant  of  the  pleadkigs,  see  Judge  Gbkih'i  opi- 
nioQ. 
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1834.    was  the  same  as  that  now  asserted  by  the  plaintifi     To 
J^    this,  the  plaintiff  replied,  repeating,   in  substance,    Uk 
^       fiicts  stated  in  the  plea,  and  traversing  that  the  two  suits 
\^     were  for  the  same  cause  of  aetkMi.     The  defendant  de- 
murred, and  the  demurrer  was  rightly  over-ruled;  fior,  tbe 
judgment  of  the  Court  of  Appeals,  even  if  given  ia  rela- 
tion to  the  same  cause  of  action,  was  given  between  oAtss 
parties,  and  not  being  given  on  the  merits  of  the  coniraa. 
is  no  bar  to  this  action. 

The  only  real  question  in  the  cause,  arises  upon  the  se- 
cond plea,  and  the  replication  thereto;  to  which  the  defen- 
dant demurred.  That  plea  stetes  the  suing  out  of  the  ori- 
ginal writ  against  Rybum;  the  demand  for  bailv  ^^  exe- 
cution of  the  writ;  the  commitment  of  Rybum  to  jail  for 
want  of  bail;  and  the  return  of  the  writ  by  the  Sheriff, 
ihdX' Rybum  was  committed  to  jail,  for  the  want  irf  ap- 
pearance bail;  and  avers  that  Rybum  was,  on  the  return- 
day  of  the  writ,  actually  in  the  custody  of  the  Sheriff,  as 
appears  by  the  record;  so  that  the  bond  became  a  nullity, 
and  of  no  efiect;  and  concluded  with  a  verificalicMi. 

The  plaintiff  replied,  admitting  the  suing  out  of  ttie 
•vnrit— its  execution — the  commitment  of  i2y&«n»  toj^lj 
and  the  return  and  endorsement  of  the  writ^  aa  stated  in 
the  plea;  but  avers,  that  after  the  endorsement  on  the  writ, 
and  before  the  return-day,  the  bail-bond  was  executed,  and 
Rybum  discharged  from  custody;  and,  that  he  was  not  in 
custody  at  the  return-day  of  the  writ;  and  concludes  tp 
tibe  country.  To  this  the  defendant  demmred,  and  as- 
signed for  causes  of  demurrer,  that  the  replication  was  not 
a  full  answer  to  the  plea^  and  that  it  was  r^Hignant  to  the 
record  set  forth  in  the  plea. 

The  re&resee  to  the  record  in  this  pleaj  did  not  make 
tbat  record  a  part  of  the  plea.  It  was  equivalent  to  tibe 
usual  expression  in  a  plea,  stating  the  e0eet  of  the  record, 
as  to  the  point  relied  on,  ^*as  appears  by  the  record;'*  un- 
less the  other  party  had  denied  the  effect  of  the  record,  as 
stated  in  the  plea,  by  taking  issue  thereon;  or  alledged 
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tliat  something  further  appeared  by  the  record,  which  he 
relied  upon  to  obviate  what  was  relied  upon  by  the  defen- 
dant, and  upon  which  new  allegation  thd^defendant  took 
isaue.  It  was  not  competent  to  the  Court,  to  look  into 
the  record  referred  to  in  the  pleadings,  to  see  if  it  estab- 
lished any  matter  which  the  parties,  in  their  pleadings, 
had  not  alkdged  to  exist.  In  this  case,  the  Court  was  to 
determine  upon  the  demnrrer,  and  not  whether  the  record 
proved  what  was  admitted  by  the  pleadings,  or  proved 
something  wluoh  was  not  averred  by  the  parties  in  their 
pleadings.  The  record  of  the  suit,  referred  to  in  the  plea, 
although  copied  by  the  Clerk  into  the  record  in  this  case, 
cannot  be  considered  pn^rly  as  any  part  of  this  record. 
The  allegation  of  the  plea^  ^<  that  so  the  bond  became  a 
nullity,  and  of  no  effect,"  is  mere  surplusage,  being  a  con- 
clusion of  law,  and  not  an  averment  of  fact;  and  the  con- 
clusion, <^  and  this  he  is  ready  to  verify,'^  although  impei^ 
feet  for  the  want  of  flie  addition  of  the  words  "  by  the  rcr 
cord,"  is  not  so  defective  as  to  be  objectionable  on  a  gene- 
ral demurrer;  although  it  would,  be  on  a  speeial  demurrer 
for  that  cause.  It  is  virtually  an  affirmation  that  be  wa& 
ready  to  verify  the  matter  of  the  plea  by  the  record,  as  it 
could  be  verified  in  no  other  way.  The  case  then  pre- 
sented is,  that  the  defendant  alledges  that  it  apyeared  by 
the  record  and  the  Sheriff's  return,  that  Unburn  was  ac- 
tually in  custody  for  the  want  of  bail.  The  replication 
admits,  that  it  does  so  appear;  but  insists,  that  the  return 
was  not  true,  and  was  made  by  mistake;  that  is,  that  the 
endorsement  on  the  writ  was  true  when  made,  to  wit: 
several  days  before  the  return-day;  but,  that  after  the  en- 
dorsement was  made,  B^Bitm  was  disehai^d  upon  the 
bail-bond  being  given,  and  the  endorsement  on  the  writ 
not  altered;  and  for  this  he  puts  himself  upon  the  country. 
The  first  enquiry  then  is,  whether  it  is  competent  to  the 
Sheriff  to  contradict  his  own  return.  It  seems  to  me  that 
he  cannot  It  is  a  matter  of  record  to  which  he  is  privy; 
and  although  he  may  amend  his  return,  by  leave  of  the 
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Coort,  until  it  is  amended,  it  must  be  taken  to  be  true  as 
to  the  Sheriff  himself,  who  has  made  the  return,     l^its  baa 
been   decided  in  the  Supreme  Court  of  Massaebusetts. 
Pennington  v.  Loring,  7  Mass.  Rep.  388.     in  that  case, 
in  a  suit  against  the  Sheriff  for  selling  property  without  a 
due  notice  of  the  sale^  he  having  returned  on  the  warrant 
that  he  had  advertised  24  hours,  whereas  the  law  required 
that  he  should  advertise  48  hours;  he  offered  to  prove  thai 
his  return  was  a  mistake,  and  that,  in  fact,  he  did  advn'- 
tise  48  hours.     But,  the  Court  unanimously  determinecf, 
that  it  was  not  competent  to  the  Sheriff  to  give  such  proof^ 
although  it  might  have  been  said,  that  it  did  not  contra.* 
diet  the  return.     I  think  the  same  point  has  been  decided 
in  the  Supreme  Court  of  *New  Yotk,     If  this  be  law, 
then,  upon  these  pleadings,  it  must  be  taken  that  Rybum 
was  in  custody  at  the  return-day  of  the  writ;  for,  that  is 
the  legal  import  of  the  return  stated  in  the  pleadings,  and 
that  fact  would  discharge  the  bail. 

If  a  defendant  be  let  to  bail,  and  on  the  return-day  of  the 
writ,  he  surrendered  himself  in  custody,  it  would  discha]^ 
the  bail.  The  act  of  1645,  chap.  14,  Hening^i  Stat,  at 
Large,  vol.  1,  p.  305,  prescribes  what  shall  be  the  sub- 
stance of  the  bail-bond,  ^<  with  condition  to  bring  forth 
the  party  arrested,  or  perform  the  award  of  the  Court;" 
and,  upon  this  latter  expression  it  was,  that  the  bail,  if  he 
failed  '^  to  bring  forth  the  party  arrested,'^  was  liable  to  a 
judgment  in  that  cause,  against  himself;  but,  if  he  brought 
forth  the  party,  he  was  discharged.  (See  the  act)  This 
statute  was  repeatedly  re-enacted,  but  never  repealed  until 
January  1,  1820.  If  the  surrender  of  the  principal  in 
custody  on  the  return-day,  would  not  discharge  the  bail, 
then  it  might  happen,  that  he  would  have  no  means  of  dis- 
charging himself.  If  he  lived,  he  might  enter  special  bwl, 
and  so  discharge  himself  as  appearance  bail.  But,  if  he 
died  before  the  return-day,  judgment  might  be  given 
against  his  estate,  even  if  no  executor  or  administrator 
had  qualified;  and  the  principal  might  not  have  it  in  his 
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power^  to  prevent  such  consequence,  unless  his  sarrender- 
ing  himself  in  custody  would  have  that  effect  Such  a  sur- 
render,  though  not  an  appearance,  would  have  the  ^ect 
of  an  appearance.  See  Bev.  Code,  1792,  chap.  67,  §  20, 
23;  chap.  66,  §  32. 

But,  suppose  it  were  competent  to  the  Sheriff  to  contra- 
dict his  return;  then,  upon  these  pleadings,  the  case  would 
be,  that  the  Sheriff,  having  taken  bail  and  discharged  the 
defendant,  nevertheless  returned  that  the  defendant  was  in 
custody  when  he  was  not     The  effect  of  which  was,  that 
no  judgment  could  be  had,  if  the  defendant  failed  to  ap- 
pear, either  against  the  principal  or  bail;  and  the  plaintiff 
could  only  proceed,  either  in  the  same  suit  by  alias  capi-^ 
aSf  or  in  a  new  suit  against  the  Sheriff  for  his  falsjs  return. 
And  if,  in  the  event  of  the  plaintiff's  proceeding  against 
the  Sheriff,  the  Sheriff  could  maintain  his  suit  upon  the 
bail  bond,  and  the  bail  were  subjected,  the  latter  would 
have  his  remedy  a/ier  paying  the  money ,  either  by  ac- 
tion or  by  motion,  under  the  act  of  Assembly  against  his 
principal.     Until  the  Sheriff  had  suffered  damage  from  the 
breach  of  the  condition  of  the  bond,  he  could  not  sue  upon 
it,  and  consequently,  the  bail  could  not  resort,  with  any 
effect,  to  a  bill  quia  timet.     If  the  Sheriff  had  made  a 
true  return,  and  a  judgment  had  been  regularly  entered 
against  the  bail,  he  would  have  been  immediately  entitled 
to  an  attachment  against  Ryhxxrn^  and,  without  the  neces- 
sity of  paying  the  money,  might  have  had  Rybum^a  pro- 
perty sold,  and  applied  to  the  payment  of  the  debt  for  his 
indemnity.     The  first  act  which  authorised  a  judgment 
against  the  bail,  authorised  this  attachment  against  the 
principal.     1645,  1  Hen.  Stat.  Large,  chap.  14,  p.  305. 
These  provisions  were  introduced,  both  for  the  benefit  of 
the  creditor,  and  of  the  bail;  and  gave  the  bail  a  much  bet- 
ter chance  of  indemnity  than  he  before  had,  by  expediting 
his  remedies.     This  remedy  of  the  bail  was  utterly  frus- 
trated by  the  Sheriff's  false  return;  and,  although  other 
more  tedious  and  uncertain  remedied  remained  to  him,  and 
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although  he  might  have  discharged  himself  from  his  re- 
sponsibility, of  appearaace-bail,  by  takicg  upon  himself  the 
obligatioDS  of  special  bail,  yet  his  situation  as  appearaoee- 
bail  may  have  been  preferable  to  that  of  special  bail,  since 
Rybum  m^y  have  left  the  State  and  left  property  behind 
him.     But,  whether  the  one  or  the  other  situation  was  pre- 
ferable, the  act  of  the  Sherifif  deprived  the  bail  of  his  elec- 
tion, and  varied  his  situation.     His  failure  to  make  a  true 
return  was,  (to  use  the  expression  of  one  of  the  English 
Judges,)  contrary  to  the  faith  of  the  contract     'Sothiag 
is  better  settled  in  Courts  of  Equity,  than  that  any  act  o£ 
the  creditor,  which  deprives  the  surety  of  any  remedy 
which  he  has  for  his  indemnity,  discharges  the  surety.' 
The  cases  on  this  subject  are  referred  to  in  Norris  v. 
Crummeyj  lately  decided.     If  such  an  act  is  a|^)arently 
or  manifestly  for  the  benefit  of  the  surety,  he  is  neverthe- 
less discharged;  for,  he  ought  to  be  the  sole  judge  of  his 
own  interests,  and  ought  not  to  be  deprived  of  his  legal 
rights,  without  his  assent     Samuel  v.  Howiihy  3  Meriv. 
272.     These  principles  of  the  Court  of  Equity  have  been 
adopted  in  Courts  of  Law,  and  applied  to  the  case  of  baiL 
Moore  v.  Bowmaker,  6  Taunt  379;  Willison  v.  fFhiia- 
kerj  7  Taunt  53;  Melville  v.  Glendentng,  7  Taunt  126; 
Rathbone  v.  Warren,  10  Johns.  Rep.  687. 

It  is  not  necessary  to  enquire,  whether  the  erroneous 
judgment  entered  by  the  Clerk  against  the  bail,  as  appears 
by  the  third  plea  and  replication  thereto,  ought  to  have 
any  effect  upon  the  liability  of  the  bail,  or  his  dischai^ 
from  liability,  under  the  second  plea  and  replication;  since 
that  fact  cannot  enter  into  the  consideration  of  a  plea  and 
replication,  in  which  its  existence  is  not  averred.  The 
matter  of  one  plea  or  replication  cannot  be  eonsidered  as 
incorporated  with  another.  Every  plea  or  reptication 
should  be,  in  itself,  a  complete  bar,  or  answer  to  the  bar; 
and  every  omission  or  defect,  cannot  be  cured,  by  refer- 
ence to  other  parts  of  the  pleadings. 
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Nor  is  it  an  answer  to  the  proposition,  that  the  bail  is 
discharged  by  the  failure  of  the  Sheriff  to  make  a  proper 
return,  (thereby  depriving  the  bail  of  one  of  his  legal 
remedies,  for  his  indemnity,)  to  say,  as  was  said  at  the  bar, 
that  eyen  if  the  proper  return  had  been  made,  the  bail  might 
have  been  adjudged  insufficient;  and  thus  have  lost  that 
remedy,  whilst  he  would  have  remained  liable  to  the  She- 
riff. That  was  one  of  the  risques  of  the  undertaking  of 
the  bail;  but,  it  was  a  contingent,  and,  if  the  Sheriff  did 
his  duty  even  to  himself,  an  improbable  hazard.  The 
Sheriff,  by  failing  to  make  a  proper  return,  has  made  this 
contingent  hazard  a  certainty. 

The  judgment  over-ruling  the  demurrer  to  the  repli- 
cation to  the  second  plea  is,  therefore,  erroneous,  and  to 
be  reversed,  and  judgment,  thereupon  entered  for  the  de- 
fendant. 


Bank  op  Marietta  v.  Find  all.  1824. 

Same  v.  M'Cally.  ' 

Same  v.  Wilson. 

A  cQrporatkm  of  antAier  State  may  maintain  an  aetion  against  its  debtor  in  the 

CoorUof  Yirgiiiia. 
Bat  a  Bank  of  another  State  eannot  enforee  ^primary  contract  made  in  Yiipnia^ 

at  by  diaeoonting  notes  or  otherwise. 
JMgnment,  as  to  bonds  or  notes,  implies  more  than  endonemeTU,    It  means 

endortement  by  one  par^,  with  intent  to  avign,  and  an  acceptance  of  that 

asugnment,  by  the  other  party. 

These  Were  appeals  from  the  Superior  Court  of  Law  for 
the  county  of  Harrison. 

The  Bank  of  Marietta,  in  the  State  of  Ohio,  brought 
three  actions  of  debt  against  the  three  defendants  mention- 
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ed  above,  on  promissory  Dotes,  execiiiod  to  third  p^^aons, 
made  payable  at  the  Bmk  of  Marietta.     The  deebmtioos 
^i^iTof  ^^^y  ^^^  ^^  Bank  aforesaid  was  incorporated  by  the  Le» 
Marietta  gjslature  of  the  State  of  Ohio;  that  afterwards,  the  respee* 
Pinda)i,fice.  tive  defendants,  by  their  promissory  notes  in  writing,  sign- 
ed with  their  hands,  and  dated,  &c.,  and  now  produced  in 
Court,  at  Marietta,  to  wit;  at  Harrison  county  aforesaid, 
promised  to  pay  the  respective  sums  mentioned  in  the 
notes,  to  their  respective  payees,  and  the  notes  were  by 
the  said  payees,  assigned  to  the  said  Bank. 

The  defendants  demurred  generally  to  the  dee/anitjons, 
and  the  plaintiff  joined  in  demurrer.  They  also  iled 
special  pleas,  stating  that  the  promissory  notes  ia  the  de- 
claration mentioned,  were  made  lind  subscribed  by  the  de- 
fendants, and  endorsed  by  the  payees  re^)eetively,  witfata 
the  Commonwealth  of  Virj^nia,  to  wit:  at  the  eotmty  of 
Harrison,  and  not  elsewhere;  and  that  the  Bank  of  Mari- 
etta is  not,  and  at  the  time  of  making,  subscribing  and  en- 
dorsing the  said  promissory  note,  was  not,  and  never  hith- 
erto has  been,  incorporated  or  made  a  body  politic  or  cor- 
porate, by  any  Legislative  act  of  this  Commonwealth.  To 
these  pleas  the  plaintiff  demurred  generally,  and  the  defen- 
dants joined  in  demurrer. 

The  Court  sustained  the  demurrer  of  the  defendants  to 
the  declarations,  and  over-ruled  the  demurrers  of  the  plain- 
tiff to  the  pleas.     Judgment  was  accordingly  rendered  for 
the  defendants,  in  all  tbe  cases. 
The  plaintiff  appealed. 

Stcmard,  for  the  appellant 

The  only  question  is,  whether  9i  foreign  oorpoiution  i»n 
maintain  an  action  in  Virginia,  in  its  corporate  name. 
There  is  no  case  in  Virginia  on  this  subject,  and  but  one 
in  the  English  books.  That  case  is  Henriquez  v.  7%f 
Dutch  East  India  Company y  2  Lord  Raymond,  153^8. 
A  p^rt  of  the  same  case  was  decided  in  1  Strange,  612. 
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This  hr  an  express  aa^MHily  in  faror  of  the  right  of  the    1834. 
foreign  eorporation  to  sue-     The  same  principle  is  affirm-  ^^^^ 
ed  in  the  case  of  the  Portsmouth  Lwery  Company  r.    Bank  or 
WtMton  €t  ai.,  10  Mass.  Rep*  91.  Mwiett. 

The  truth  is,  that  foreign  corporations  have  as  much**"**^*^ 
right  to  sue,  ub  foreign  persons.  The  right  of  the  latter 
is  unquestioned;  but  both  stand  on  the  same  ground^  as 
neither  are  subject  to  our  laws.  Even/oreign  Sovereigns 
maj  sue  in  the  EUiglish  Courts.  Nabob  ofAreot  r.  E»Qst 
India  Company f  4  Bro.  Ch.  Rep.  187,  {note.) 

But,  even  [£  the  general  quec^on  were  against  me,  I 
contend  that  Banking  corporations  are  an  exception.  They 
are  protected  by  our  lows,  which  punish  forgeries  of  Bank 
notes  of  other  States.  1  Rev.  Cocky  578.  The  conse- 
qisences  of  the  opposite  doctrine  would  be  mtsehievoos  in 
the  extreme.  All  the  dbmmeroe  of  the  country  is  eo»> 
neeted  with  Banks.  They  cannot  sue  in  the  Federal ' 
Courts;  because,  it  has  been  decided,  that  a  corporation 
has  po  locality. 

It  may  be  asked,  whether  a  contract  with  a  foreign  cor- 
poration, made  within  the  limits  qf  Virginiaj  can  be  en« 
forced  in  Virginia?  In  answer  to  this,  it  may  be  observ- 
ed, that  this  contract  does  not  depend  upon  tte  laws  of 
Virginia,  b«t  xipoa  those  of  Ohio.  As  a  general  rule,  the 
lex  loci  contractus  is  to  govern.  But,  there  are  tw6  ex* 
ceptions:  1.  Wh^re  the  subject  of  the  contract  is  fiiced  in 
anoth^  State;  and,  ;s.  Where  the  contract  m  to  be  per^ 
formed  in  another  country. 

Here  the  debt^  were  to  be  paid  at  Marietta,  and  the  dt- 
fmuU  took  pkce  Acre.  The  d^auU^  and  not  the  contract , 
i»  the  substratum  of  the  action.  This  point  was  decided 
in  the  case  of  Robinson  V.  Bland,  2  Burr.  1077. 

In  two  of  the  cases,  there  is  no  ^enue  laid  of  the  assign- 
ment, and,  therefore,  as  to  them,  non  constat,  but  thcit 
they  were  made  in  the  State  of  Ohio. 

The  pleas  merely  state,  that  the  factum  of  the  endorse- 
ment was  done  in  the  county  of  Harrison;  but,  they  do 
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1824.    not  state  that  the  notes  were  tranaftrrtd  at  that  time  and 
'*'^»  ,  place  to  the  Bank  of  Marietta.     But,  even  if  it  were  oth- 
Bff^  of  erwiae,  many  cases  may  be  supposed,  in  which  a  transfer 
^'•j^   might  be   lawfully   made  to  the  Bank,  even  in  Virgi- 
^'i'^*^^*^  nia.     Suppose  the  notes  were  assigned  by  debtors  of  the 
Bank  to  relieve  themselves  from  judgments  in  Virginia. 
Or,  a  bail-bond  might  have  been  given,  and  the  Sheriff  as- 
sq^ned  it  to  the  Bank.     Surely  the  debtor,  in  such  cases, 
might  make  a  compromise  with  his  creditor.     Banks  usu- 
ally deal  in  bills  of  Exchange.     If  they  cannot  sue  in 
other  States,  they  would  be  without  remedy  in  such  cases. 

These  notes  can  only  be  considered  in  ooe  of  two  li^ts. 
They  were  either  made  for  negotiation  at  the  Bank  oC  Ma- 
rietta, or  they  were  subsisting  notes,  and  transferred  to  the 
Bank  in  payment  of  a  debt  In  the  first  case,  the  tnos- 
action  must  have  originated  in  Ohio;  in  the  second,  it  was 
of  no  importance  where  they  were  nuule.  The  debtor 
must  surely  have  the  power  of  availing  himself  of  the 
means  of  paying  his  debts. 

The  case  of  the  unchartered  Banks  in  this  Goor^  1 
Band.  76,  has  no  influence  on  this  question.  That  decisioa 
depended  on  the  law  of  1805,  and  relates  only  to  unineorpo- 
rated  Banks.  It  was  not  like  the  law  of  New  York, 
which  forbids  all  companiea  not  having  a  charter  from  the 
Statef  from  carrying  on  Banking  operations. 

The  only  remaining  question  is,  whether  the  statement 
in  one  of  the  declarations,  that  the  charter  was  to  continue 
until  1818,  does  not  destroy  the  right  to  sue.  This  ques- 
tion is  answered,  by  saying,  that  it  must  be  prosumed  that 
the  plaintiffs  proved  they  were  a  corporation,  or  tiiey  could 
not  have  maintained  their  action.  The  question  of  corpo- 
ration or  not,  is  for  the  jury  to  decide,  and  not  the  Court. 
Jackson  V.  Flumb,  8  Johns.  377. 
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ffiekham,  for  the  a{^)dlees.  1834. 

•May* 

It  may  be  laid  down  as  a  general  proposition,  that  a  fo'    Buk  of 
reign  corporation  cannot  sue  in  a  Virginia  Court     If  this  ^**^Jf** 
proposition  be  true,  it  is  incumbent  on  Mr.   Stanard  to  KadaHtke. 
shew  that  a  Bank  in  Ohio  is  not  a  foreign  corporation.  A 
corporation  is  an  artificial  being,  created  by  the  common 
law.     They  are  not  necessary  attributes  of  government 
There  may  be  corporations  in  some  countries,  without  the 
right  to  sue  by  their  corporate  name.  If  the  law  of  Virginia 
did  not  authorise  the  creation  of  corporations,  could  the 
Bank  of  Ohio  diaintain  an  action  in  Virginia? 

Vinery  in  his  6th  volume,  p.  265,  supports  the  position, 
that  a  foreign  corporation  cannot  sue  in  the  English 
Courts.  As  to  the  case  of  Henriquezv,  The  Dutch  East 
India  Company ^  reported  both  by  Lord  Raymond  and 
Strange,  it  does  not  decide  this  point  -  There  is  nothing 
said  in  that  case,  of  the  corporation  being  a  foreign  cor- 
poration. It  is,  at  most,  only  a  decision  of  the  Court  of 
Common  Pleas.  Liord  Raymond  gives  a  more  accu- 
rate report  of  the  case.  According  to  him,  the  case  rela- 
ted to  the  liability  of  bail;  but  the  question  at  bar  was  not 
touched.  The  case  merely  decides  that  the  bail  was  es- 
topped, from  averring  that  there  was  no  such  corporation. 
The  first  case  which  relates  to  the  sul:gect,  is.  that  fiwn 
Massachusetts.  It  is  to  be  remarked,  that  Massachusetts 
has  no  Court  of  Chancery;  but,  their  Courts  decide  Chan- 
eery  causes  under  the  forms  of  Common  Law.  This  de- 
cision was  made  by  virtue  of  their  Chancery  jurisdiction, 
and  cannot  be  a  precedent  for  a  purely  Common  Law 
Court  It  is  not  necessary  for  me  to  contend  that  a  Court 
of  Chancery  would  not  have  jurisdiction  of  such  a  case  as 
the  present 

The  case  of  the  Silver  Lake  Bank  v.   ,  4 

Johns.  370,  is  founded  on  that  of  Henriquez  v.  The 
Dutch  East  India  Company,  and  evidently  mistakes  the 
point  decided  in  that  case. 
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English  assignees  of  a  bankrupt  cannot  siie  in  Hiis  coun- 
try, at  least  at  Common  Law.     Harrtson  v.    Tarry ^  5 
^koT  Cranch,   289;   4    Wheat    209;   Dixon  v.    Ramsay y   3 
Marietit   (branch,  324.     All  arguments  from  incoBTenience,  naust 
PtadriiilKe.  be  addressed  to  the  Lq^isktore.    Howin-  a  Courtof  Equi- 
ty can  give  relief,  it  is  not  material  to  enquire.      It  is  suf* 
ficient  for  my  purpose,  to  shew  that  a  Court  of  CoonnoD 
Law  cannot  afford  any. 

It  is  said  that  the  plea  of  default  will  gire  the  law. 
But,  the  pleadings  do  not  disclose  that  Marietta  ia  Oh\o  is 
that  place.  The  declaration  does  not  state  where  the  Ban  Jr 
of  Marietta  does  business.  The  nayne  does  not  shew 
where  this  Bank  was  placed.  There  may  be  many  places 
of  the  same  name  in  the  United  States. 

It  was  necessary  testate  in  the  deelan^ion^  that  this  cor- 
poration had  a  right  to  sue.  It  would  be  otherwise  ib  the 
case  €>f  a  Virginia  corporation,  because  their  ri^t  to  sua 
would  result  from  their  being  a  corporation. 

The  case  of  the  Nabob  of  Jircoi  was  in  the  Court  of 
Chancery. 

Stamardy  in  reply. 

As  to  the  objection,  that  it  does  not  appetr  that  tk»  cor- 
poratioti  had  a  right  to  sue,  this  ri^t  is  implied  in  the 
term  corporation.  It  is  not  remarkaUe  that  thwne  ia  bat 
one  case  iathe  English  books,  on  this  subject;  as  there  is 
b«t  0T»  where  the  Bank  of  England  was  plaintiff 

The  diatinctioft  between  comsMm  law  and  equfty,  can- 
not be  sustained.  K  the  plaintaff  was  a  wm^otdityy  lie 
could  not  sue  in  eidier  Court 

The  case  ia  Raymond  at  least  decides^  that  the  JDufch 
East  India  Company  was  a  good  name  to  sue  by. 

The  case  of  the  assignees  of  a  bankrupt  is  unlike  the 
present  That  is  a  case  which  is  governed  by  tibe  kw  of 
the  forum^  thb  is  governed  by  the  kx  took  3  Dot- 
las,  370. 
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As  to  t^i^  term  of  the  charto*  having  expired,  I  answer: 

1.   That  it  was  of  no  importance  to  state  the  term  of  the 

charter.     2.  That  the  charter  may  have  been  extentled. 

~  3.   That  it  is  confessed  by  the  reeord,  that  it  was  in  exis- 

tenee,  by  taking  judgment  against  the  Bank.  PudaU^SM. 

Jiiay  31.  Judge  Cabell,  delivered  the  opinion  of  the 
Court 

The  President,  Directors  and  Company  of  the  Bank  of 
Marietta,  incorporated  by  a  law  of  the  State  of  Ohio, 
brought  actions  of  debt,  in  the  Superior  Court  of  Law  for 
the  county  of  Harrison,  against  M^Cally^  against  Pin^ 
dallj  and  against  Wilson^  severally,  on  promissory  notes 
executed  to  third  persons,  made  payable  at  the  Bank  of 
Marietta,  and  assigned  to  the  plaintiffs.  The  defendants 
demurred,  generally,  to  the  declarations,  and  the  plaintids 
joined  in  the  demurrers.  The  defendants,  also,  put  in 
special  pleas,  stating,  in  substance,  that  the  notes  were  made 
and  signed  by  them,  and  endorsed  by  the  payees,  within 
this  Commonwealth,  viz:  at  the  county  of  Harrison,  and 
not  elsewhere;  and  that  the  plaintiffs  were  not  a  corporate 
body  by  any  law  of  this  State.  To  these  pleas,  the  plain- 
tiffs demurred  generally,  and  the  defendants  joined  in  the 
demurrers.  » 

On  these  pleadings,  two  questions  have  been  made: 

1.  Whether  a  Banking  Company,  not  incorporated  as 
such  by  any  law  of  Virginia,  hut  by  a  law  of  one  of  our 
sister  States,  can  prosecute  an  action  in  Virginia,  in  its  cor- 
porate name  and  character,  on  any  contract  whatever?. 

2.  Whether  they  can  prosecute  an  action  in  our  Courts 
on  a  contract  made  in  Virginia? 

1.  As  to  the  first  question: 

It  is  a  principle  of  universal  justice,  that  the  Hghts  and 
obligations  of  contracts,  valid  at  the  place  and  time  of 
their  inception,  do  not  depend  on  the  residence  of  the  con- 
tracting parties.      They  follow  and  attend  the  parties 
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wherever  they  may  be,  or  wherever  they  may  go.  This 
is  a  principle  of  universal  convenience,  as  well  as  of  jus- 
Bank  of  tice;  and  it  is  recognized  as  such  by  all  civilized  nations. 
Marietta  jjence  it  is,  that  they  lend  the  aid  of  their  civil  tribunals 
Pindaii.lce.  to  enforce  contracts  made  in  foreign  countries,  even  where 
the  contracts  were  intended  to  have  been  executed  in  the 
country  where  made,  and  although  one  or  both  of  the  cod- 
tracting  parties  may  owe  no  allegiance  to  the  country 
where  the  suit  may  be  brought  In  exercising  this  power, 
the  contrai^ts  are  expounded  according  to  the  laws  of  the 
place  where  made:  and  thus  it  is,  that  the  Courts  of  one 
country  take  cognizance  of,  and  execute  the  laws  of  ano* 
ther  country.  The  only  limitation  to  this  comity  of  na- 
tions is,  that  each  will  refuse  to  execute  contracts  which 
are  contrary  to  the  policy  of  their  own  laws. 

These  principles,  (believed  to  be  incontrovertible,)  ap- 
plied to  the  cases  now  before  us,  must  be  decisive  of  the 
first  question. 

The  appellees,  themselves,  would  not  deny  the  right  irf 
the  appellants  to  enforce  these  very  contracts,  if  they  were 
natural  and  not  artificial  persons,  of  the  State  of  Ohio. 
But,  the  appellants,  as  artificial  persons  in  Ohio,  had,  ac- 
cording to  the  laws  of  that  State,  the  same  capacity  to  con- 
tract and  acquire  rights,  in  their  corporate  name  and  cha- 
racter; as  if  they  had  been  natural  persons.  Rights  ac- 
quired, in  that  name  and  character,  are  not  less  protected 
by  the  laws  of  Ohio,  nor  less  sanctioned  by  eternal  jus- 
tice, than  rights  acquired  by  natural  persons.  In  execu- 
ting contracts  made  abroad,  our  Courts  are,  in  many  in- 
stances, required  by  justice,  and  allowed  by  the  comity  of 
nations,  to  look  beyond  our  own  laws,  and  to  regulate  their 
decisions,  as  to  the  obligation  of  contracts  in  relation  to 
their  subject  matter,  by  the  laws  of  other  countries.  Thus, 
although,  according  to  our  own  laws,  a  man  is  not  allowed 
to  reserve  on  a  contract  for  the  loan  or  forbearance  of  mo» 
ney,  a  greater  rate  of  interest  than  six  per  centum  per 
annum,  yet,  if  a  contract,  reserving  a  greater  rate  of  intc- 
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reiitban  6  per  ceni.,  be  miule  in  a  coimlry  whose  lawf    1894. 
authorise  such  greater  rate,  our  Courts  would  not  hesitate     *^* 
to  euforoe  its  strkt  execution.     If  the  obligation  of  con-   Baok  tf 
tracts^  as  to  their  sul^ect  matter,  is  thus  to  be  decided  and  >**^*«^ 
enforced  in  our  Courts,  by  reference  to  the  laws  of  theP^^iv^*^ 
country  where  made,  justice,  and  the  comity  of  nations^ 
equally  require  that  their  obligation,  in  relation  to  the  con«> 
tracting  parties,  should  depend  on  the  same  laws,  and  be 
enforced  by  our  Courts  accordingly.     It  is  impossible  to 
inaagine  a  difference  between  the  two  cases.     .  - 

On  principle,  therefore,  there  seems  to  be  aftthing  in  the 
objection^  that  the  appellants,  suing  as  a  corporate  body,  do 
not  owe  their  existence,  as  such,  to  the  laws  of  this  Com- 
monwealth. Nor  is  it  supported  by  any  authority,  in 
England,  or  in  this  country.  It  is,  indeed,  remaricable 
that  but  one  case  has  been  found  of  a  suit,  in  the  English 
Courts,  by  a  foreign  corporation.  The  Dutch  East  India 
Company  v.  Van  MostSy  1  Str.  612;  and  a  branch  of  the 
same  case^  Henriquez  v.  The  Dutch  East  India  C^m- 
pony  J  reported  in  U  Str.  807,  and  in  2  Ld.  Raym.  1532. 
It  seems  to  be  somewhat  a  matter  of  contest  between 
the  counsel,  in  the  cases  before  us,  whether  the  ob^tion 
How  under  consideration  was  actually  made  and  decided  in 
the  English  case  above  referred  to.  As  the  point  seems  to 
us  so  clear,  on  principle,  as  not  to  need  the  8upport.of  au- 
thori^,  we  do  not  deem  it  necessary  to  determine,  with 
precision,  how  far  it  was  actually  made  and  decided  in  that 
case.  The  action  of  the  plaintiffs,  in  that  case,  was  cer- 
tainly liable  to  the  objection;  and  whether  it  waa  actually 
made,  or  not,  the  action  prevailed.  The  objection  has 
been  raited  in  the  Courts  of  New  York,  and  of -Massachu- 
setts, and  has  been  disregarded. 

Every  argument  in  favor  of  entertaining,  in  our  Courts, 
suits  by  corporations  created  by  the  laws  of  a  eountry  not 
forming  part  of  the  American  confederacy,  applies  with 
double  force  to  corporations  of  our  sister  States.  It  is  ren- 
dered doubly  necessary  by  the  intimacy  of  our  political 

Vol.  ir.  .60 
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1834.    ^^^f  »^  ^y  ^^  freedom  and  frequency  of  our  cobumt- 
•*^-     cial  intercourse. 
^^^^^       Nor  is  Uiere  any  thing  in  the  nature  of  this  corporatioa, 
Manetu  ^  ^f  x\^  contract  on  which  they  sue,  contoary  to  the  p<rti- 
PtodiOl,  8w-  cy  of  our  laws.     We  claim  no  right  to  interfere  io  the  mtt- 
moipai  regulatiow  of  foreign  nations,  or  of  our  sister  States. 
We  claim  no  power  to  create  corporations  for  oanyiog  on 
Banking  operations  beyond  our  own  limits.     But,  it  is  our 
policy  to  prevent  other  nations  and  States,  and  the  corpo- 
rations of  ot^r  nations  and  States,  from  doing  that  tovfBi^ 
us,  which  we  forbear  to  do  towards  them,     li  is  oar  poll- 
cy  to  restrain  all  Banking  operations  by  eorporadons  not 
established  by  our  own  laws.     It  would  not,  therebne,  be 
permitted  to  a  Bank  in  Ohio,  to  establish  an  agency  in  tius 
Stote,  for  discounting  notes,  or  for  carrying  on  any  other 
Banking  operations;  nor  could  they  sustain  an  action  on 
any  note  thus  acquired  by  them.     But,  there  is  nothiBg 
in  the  policy  of  our  laws,  which  restrains  our  citizens  Orom 
promoting  their  accommodation  and  interest  by  borrowir^ 
money  from  a  Bank  in  Ohio.     It  is  not  the  policj  of  octr 
laws  to  restrain  one  citizen  of  Virginia  Crom  exeeudag  to 
another  citizen,  or  to  a  foreigner,  a  note  payAle  at  Uie 
Banking-house  of  a  Bank  legally  constituted  in  Muo;  noi' 
to  prevent  such  Bank  from  taking  an  asstgnnaeot  of  audi 
note  by  discounting  it  in  Ohio.     We  can  have  no  dovfat, 
but  that  the  Bank  may  recover  by  suit  in  Virginia^  a  debt 
thus  contracted. 

It  was  earnestly,  and  with  great  appearance  of  reason, 
contended  by  the  counsel  for  the  appellaiits,  that,  as  inci- 
dental to  the  right  of  recovering,  in  Virginia,  a  debt  ac- 
quired by  an  original  and  legal  contract  in  Ohio,  they 
might  l^ally  make,  in  Virginia,  a  secondary  contra^  for 
carrying  into  effect  a  contract  originally  and  legally  made 
in  Ohio;  as,  for  instance,  that  they  might  take  from  a 
debtor,  in  Virginia,  the  assignment  of  a  note  or  other  choie 
in  action,  in  i^yment  of  a  debt  originally  and  legally  coa- 
tracted  in  Ohio.     But,  as  this  poipt  docs  not  necewarily 


Court  of  J^^peah  ^  Virginia.  475 

ppesent  itself  in  these  cases,  we  ferbeafr  to  esrpress  any 
opinion  upon  it 

So  far,  then,  as  relates  to  the  first  and  general  question,  ^nk  or 
Ti»:  the  right  of  the  appellants  to  sue  as  a  corporation,  we   *•»'**** 
think  the  demurrers  to  the  declarations  should  have  heen  PfMl«H,ace. 
4rver-ru]ed,  and  the  demurrers  to  the  pleas  should  have 
been  sustained. 

26.  As  to  the  second  q«iestion:  have  the  appellants  a 
right  to  prosecute  actions  in  our  Courts,  on  contracts  made 
in  Virginia  ? 

We  have  already  stated,  that  no  ftyretgtt'  Bank  eonld 
make  a  primary  contract  in  Virginia,  hy  discounting  notes, 
or  olberwise.  No  right  of  action,  therefore,  could  arise 
from  the  exer<»se  of  such  a  power. 

But,  do  the  pleadings  in  these  cases  shew  that  the  con- 
tracts of  assignment,  by  which  the  appellants  claim,  were 
made  in  Virginia? 

Let  us  first  examine  the  special  pleas  of  the  defendants. 
We  do  not  think  that  they  alledge,  or  intended  to  alledge, 
that  the  amgntnent  was  made  in  Vii^nia.     The  deck- 
tion  in  die  case  against  M'Calh/  avers,  that  the  payee  of  the 
note  ^' endorsed  and  assigned  the  same  by  his  writing  on 
-  the  back  thereof,  to  the  plaintifis;"  and  the  declarations  in 
each  of  the  other  two  cases,  aver,  that  the  payee,  by  his 
endorsement  on  the  said  note,  assigned  it  to  the  plaintift, 
hot  all  the  declarations  are  silent  as  to  the  place  where  the 
assignment  was  made.     How  are  these  averments  in  the 
depurations  met  by  the  pleas?    Not  by  die  allegation  that 
the  notes  were  assigned  to  the  plaintiffs  in  Virginia; 
nor  even  by  the  allegation  that  they  were  endorsed  to  the 
plaintiffs  in  Virginia;  but  simply,  that  they  were  en- 
dorsed in  Virginia.     The  term  endorse^  when  applied  to 
bills  of  exchange,  negotiable  by  the  custom  of  merchants, 
or  to  papers  made  negotiable  by  our  statutes,  may,  ex  vi 
termini,  import  a  legal  transfer  of  the  title.     But,  as  to 
bonds  and  notes,  not  negotiable,  the  legal  title  to  them  pas- 
ses by  assignment  only;  and  as  to  them,  endorsement  is 
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1894.    not  eqmvftlent  to  asstgnrneiit.     As  to  them,  aniguieiit 
'^^y-     means  more  thaii  endorsement;  it  means  en^otsewent  W 
BMik  of   on®  paLTty^  with  intent  to  assign^  and  an  aeo^itaiice  of  tfait 
^•^  assignment,  by  the  other  party.     The  notes  in  qne^M 
Pifid«li»k«.  2LTt  not  negotiable,  aecordtng  to  our  laws,  bot  aesignaUa 
only.      The  pleas,  therefore,  ^«t  they  worn  endor9ed  m 
Virginia,  tendered  immaterial  issues,  and.  ware  propeiiy 
denrarred  to.     It  may  have  been  the  intention  of  tlie  pfe»- 
der  to  entrap  the  plaintiffs,  if  they  took  issue,  by  eonia- 
ing  the  proof  to  the  mere  fact  of  the  payees  wriliiig'  Ifecir 
names  on  the  baeks  of  the  notes;  and  this  \§  nuimr&d  pro- 
bable, by  the  eircumstanee  that  the  notes  are  not  aUodgad 
by  the  pleas  to  have  been  endorsed  to  the  ptmwHJISf, 
They  might  well  be  endorsed  in  Virgima,  and  msigned 
in  Ohio.     The  question,  liierefore,  whether  the  appdlants 
could  sue,  in  our  Courts,  on  a  contract  made  in  Virpnta^ 
is  not  presented  by  the  pleas. 

Let  us  next  examine  the  declarations  and  tho  general 
demurrers  thereto.  The  declarations,  in  ail  the  cases,  al- 
ledge  that  the  notes  were  assigned  by  the  payees  to  dbe 
plaintifis;  but  do  not  state  where  the  assignments  were 
made.  The  effect  of  the  demurrers  is  to  admit  t!be  ass^n- 
ments,  as  laid  in  the  declaration.  If  these  assignments 
were  made  in  Ohio,  they  were  lawful,  and  will  serve  as 
the  foundation  for  suits  in  our  Courts;  if  they  woe  made 
in  Virginia,  as  original,  contracts,  they  were  null  and  void, 
and  can  give  no  rij^t  of  action.  In  the  total  absence  o[ 
all  allegations  by  either  plaintiffs  or  defendants,  as  to  the 
{dace  where  the  assignments  were  made,  we  do  not  feel 
ourselves  constrained  to  intend  that  they  were  made  at  a 
place  where  the  parties  had  no  right  to  make  them,  and 
where  the  attempt  to  make  them  would  be  vain  and  nuga- 
tory. On  the  contrary,  we  think,  that  on  these  pleadings, 
the  assignnaents  miMt  be  taken  to  have  been  made  at  the 
Bank  of  Marietta,  where  the  notes  were  originally  made 
payable,  and  where  the  appellants  had  a  right  to  dis- 
count  them*     If  the  assignments  had  been  aotoally  made 
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in  Virginity  and  the  defendants  had  wished  to  avail  them- 
srives  of  ^fc  faet  as  a  defencOi  there  were  two  courses  by 
which  they  might  have  aceomplished  that  oi^ct.  They  Bank  of 
might  have  pleaded  the  fiwt  specially,  in  which  case  the  ^*»»^*^^ 
plaintiffs  would  have  been  bound  to  take  issue^  or  to  de-^^'**^- 
■aur;  or  they  might  have  deomrred  apeeially  to  the  deela- 
ratfooy  assigning  for  cause,  that  the  plaintifis  had  not  laid 
the  asflignments  at  a  place  where  they  could  lawfully  re- 
enrve  than.  This  ot^eetion,  as  to  miller  of  ierm,  night 
hftve  been  fatal  on  a  special  demurrer.  But^  we  think  it 
is  too  kite  to  take  advantage  of  Uf  a£ter  a  general  demurrer. 
it  is  certain,  that  the  defendi^nts  could  not  avail  them- 
s^ves  of  it,  for  reversing  the  jtidgment,  after  verdict;  and 
lor  thifly  we  refer  to  the  case  of  Busier  v.  Ruffner^  5 
Munf.  d7,  in  wkkh  the  venue  was  laid  in  a  county  dif- 
§sgetsBiL  ffom  that  in  which  the  suit  was  brought. 

The  judgments  must  be  reversed;  the  demurrer  to  the 
cbeelarations  over-ruled;  the  demunrers  to  the  pleas  sustain- 
ed; and  judgments  entered  for  the  plaintifis  for  jnrincipal 
Mid  interest,  according  to  the  notes,  and  for  the  costs,  &c. 
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1824.  WaMSLEY   V.   LiNDENBERGEB  &  Co. 

May, 

A  promiaiory  note  it  executed  bj  one  of  tvo  paitneni  id  the  i»«me  of  tbe 
firm.  One  of  the  partnert  was  an  in&nt  at  the  time  of  the  exeeation  of  tbe 
note.  An  acUon  it  brought  against  the  adalt  partner  onlj.  The  actioo  ii 
badljr  broagkt  $  theaet  of  the  iafint  bring  tw^dbMsoolfyjiad  not  vwdl 

lAndenberger  and  Hebhy  partoers,  broa^  an  a^oa  of 
debt,  ia  the  Superior  Court  of  Law  for  Lewis  County,  ob 
a  promissory  note,  against  Wamaley.  The  deebnutBoa 
describes  the  uole  as  being  ia  the  proper  haod-wn'li^g  «f 
Fennellf  in  the  co-partnership  name,  style  and  firm,  of 
F.  A.  Pennell  ^  Co. :  that  tbe  said  firm  ecmualidd  o£  tke 
said  Pennell  and  Wamaley:  that  the  said  Pennell  was, 
at  the  day  of  executing  the  said  note,  an  infiint  under  die 
age  of  twenty-one  years,  and  on  that  account,  nei  UiMe^ 
or  obliged  in  law,  to  the  payment  qf  the  9md  n^e;  by 
reason  of  which,  the  said  JVam»ley  became  UaUe  to  pay 
the  same. 

The  defendant  demurred  generally,  and  filed  two  ploas, 
viz:  1.  Apleaof  mV^^ede/;  2.  That  at  the  time  of  making 
the  said  supposed  promissory  note,  the  defendant  Wo^ma- 
ley  was  not  a  partner  in  trade  of  the  said  F.  A.  Pennelij 
as  alledged  in  the  declaration.  The  plaintiffs  joined  in  de- 
murrer, and  replied  generally  to  the  pleas. 

The  Court  over-ruled  the  demurrer ;  and  a  jury  being 
sworn,  they  found  for  the  plaintiffs,  subject  to  a.  demurrer 
to  evidence ;  which  is  not  material  to  the  deeiiion  in  this 
case.  The  Court  gave  judgment  for  the  plaintiflb,  that  the 
demurrer  to  evidence  should  be  over^ruled.  From  which 
judgment,  the  defendant  appealed. 

Leigh,  for  the  appellant 

Nicholas^  for  the  appellees. 
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May  17.  Judge  Geeen,  delivered  the  opinloo  of  the 
Court* 

Wamslef 

The  appellant  and  Pennelly  an  infant,  were  partners  in  uodcnberw 
trade  under  the  firm  of  F,  ^' Pennell  fy  Co.  Pennell  v^^^- 
executed  a  promissory  note  in  the  name  of  the  firm  to 
the  appellees,  for  valuable  consideration.  The  appellees 
kroi^t  an  action  on  this  note,  against  Wamsley  only; 
and  in  declaiming,  Pledged  that  Penneil  Was  an  infant 
wtien  he  executed  the  note,  and,  therefore,  was  not  bound 
hy  the  contract ;  and  that  the  appellant  was  solely  bound. 
The  appdtoit  demurred  and  pleaded  to  the  declaration, 
and  judgment  was  given  for  the  plaintifik 

The  only  question  is,'  whether  this  action  can  be  sus- 
tmned  on  this  deckration ;  and  this  depends  on  the  enqui- 
ries, whether  the  contract  declared  upon  was,  as  to  the  in- 
fiint,  absolutely  ffoidf  or  only  voidable ,  at  his  election;  and 
whether  the  plainttft  eould  alledge  the  infancy  of  PenneUy 
for  the  purpose  of  shewing  that  it  was  either  void  or  void- 
riile. 

There  is  considerable  difficulty  in  ascertaining,  from  the 
English  authorities,  what  contracts  of  an  infant  are  void 
per  sCj  and  what  are  voidabk  only,  at  the  election  of  the 
infant.  The  case  of  Thompson  v.  Leitch,  reported  in 
CartheWf  Modem  R^ortSy  Salkeldy  and  many  other 
books,  contains  many  dicta  upon  these  points.  That  was 
the  case  of  a  surrender  by  an  ideot,  to  the  prejudice  of  a 
remainder-man,  claiming /?€r  /ormam  doni,  and  who  was 
aJlow6d  to  alledge  the  insanity  of  the  surrenderor,  for  the 
purpose  of  avoiding  the  surrender.  This  case  is  examined 
and  commented  on  by  the  Court  of  King's  Bench,  in  the 
case  of  Zouch  v.  Parsons,  3  Burr.  1794,  where  it  is  shewn, 
that  the  doctrines  laid  down  in  Thompson  v.  Leiteh,  are 
not  applicable  throughout  to  the  case  of  contracts  made  by 
infants.     In  the  case  of  Zouch  v.  Parsons,  it  is  laid  down 

•  Juilge  CoA£T£B,  tbaeot. 
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in  general,  that  the  contracts  of  infiints  may  be  ratifed  cn^ 
avoided,  at  the  pleasure  of  the  infant,  when  he  attained  Yvis 

Wamslcr  age:  that  this  is  a  privilege  personal  to  the  infant;  and  that 
Lindenbeiw  D^'^^^  ^®  Other  Contracting  party,  nor  a  stranger,  could 

gvlcCo.  allcdge  the  infancy,  to  avoid  the  contract:  that  it  followed 
from  the  power  of  the  infant  to  confirm  his  contract  after 
he  came  of  age,  that  it  was  not  void  ipso  fcmto^  (for  if  it 
was,  it  could  not  be  confirmed,)  but  only  voidable  at  the 
infant's  pleasure ;  in  short,  that  this  privile^  existed  only 
for  the  benefit  of  tlie  infant,  if  he  chose  to  avail  buDS^  oi 
it,  but  to  no  other  purpose :  that  these  gentnJ  rules  wero 
liable  to  some  exceptions,  as  where  the  existence  of  the 
contract  for  a  moment  would  prejudice  the  inbnt,  by  sub- 
jecting him  to  a  penalty,  forfeiture,  or  breach  of  trust;  in 
which  Closes  the  contract  is  void  ab  initio.  Other  cases 
fortify  those  general  principles,  as  aj^icable  to  the  case  at 
bar.  Tliat  a  contract,  such  as  this,  may  be  confirmed  by 
the  infant,  after  he  comes  of  age,  appears  by  the  eases  oi 
Cole  V.  Saxbyj  3  Esp.  N.  P.  Cas.  159,  and  Haner  v. 
KiHing,  6  Esp.  N.  P.  Cas.  102;  in  the  first  of  which, 
t|)e  plaintifi'  and  defendant,  then  an  infant,  had  joined  ia  a 
bond  for  securing  an  annuity  to  another.  The  plaintifi*  had 
paid  all,  and  sued  the  defendant  for  a  moiety,  whojAeided 
his  infancy;  to  which  the  plaintifi*  replied,  that  he  had  as- 
sumed after  he  came  of  age ;  and  per  Lord  Kemyoic  the 
defendant  waa  bound  by  this  assump^t:  And  in  the  latter 
case,  L(M^  Alvanlsv  said,  that  an  iofAnt  was  disebai^^ 
by  his  nonragty  for  goods,  not  necessaries,  furnished  to 
him  before  his  full  age;  but  that  he  might  bind  hiimdf  by 
a  new  promise  after  he  attained  his  full  age. 

If  these  contracts  were  void  ipso  facto y  Hhey  coold  not 
be  a  oonsider^on  for  supporting  a  new  promise,  after  the 
in&nt  attained  his  age.  Such  new  promise  would  be  a 
nude  pact.  Nor  can  the  other  party  to  the  contract,  al- 
ledge  the  infancy  to  avoid  the  contract.  Thus  in  Fore9- 
ier^s  Case,  cited  in  Fin.  Jibr.  Enfant j  H.  4,  pL  3,  an  in- 
fant, by  his  guardian,  brouf^t  assumpsit  on  a  promise  by 


Court  of  Appeals  of  Virginia.  481 

the  defendant  to  makd  an  assurance  to  the  infant,  on  con- 
sideration that  the  infant  would  pay  so  much  money.     It 
was  alledged  in  the  defence,  that  the  infant's  promise  hejng  Wamsiey^ 
Xoid,  there  was  no  consideration  for  the  defendant's  pro-  Lmd«ib«i^ 
mise.     But,  the  Court  held  that  the  action  will  lay,  "  for  ger&Co. 
it  is  only  in  the  election  of  the  infant  to  make  his  promise 
void,  and  not  of  the  other  party.''     And  so  in  D^any  other 
cases  cited  in  Bacon^s  Abridgment  and  Finer,     In  Fan 
JBramer  v.  Cooper^  2  Johns.  Rep.  279,  the  adult  defendant 
sued  with  an  infant,  was  not  permitted  to  avail  himself  of 
the  infancy  of  his  co-defendant,  which  he  might  h«ve  donfe, 
if  the  contract  was  void  ab  initio  as  to  the  infant. 

The  pltdntifis,  therefore,  in  this  case,  could  not  alledge 
the  infancy  of  Pennelly  to  avoid  the  contract  as  to  PennelL 
If  they  had  sued  Pennell  and  Wamsley  jointly,  and  Pen- 
'  neU  had  insisted  on  his  infancy,  to  avoid  the  contract  as  to 
him,  it  might  be  doubted  whether  they  could,  in  that  ac- 
tion, have  judgment  against  Wamsley,     This  doubt  arises 
from  two  Nisi  Prius  decisions;  the  one  by  Lord  Kenyon, 
in   Chandler  v.  Parks,  ^c,  3  Esp.  N.  P.  Cas.  76;  the 
other  by  Lord  Ellbnborough,  in  Jejffrt/  v.  Frehaine,  6 
iSsp.  N.  P.  Cas.  47,  in  which  it  was  decided,  that  in  such 
case,  judgment  could  not  be  given  against  the  adult  de- 
fendant, but  the  plaintiff  should  discontinue  and  bring  a 
new  suit  against  the  adult;  and,  if  he  pleaded  in  abatement 
that  another  was  joined  in  the  contract,  a  replication  that 
soch  other  was  an  infant,  would  be  a  good  answer  to  the 
plea.     If  this  be  law,  it  does  not  seem  to  follow,  that  the 
plaintiff  can,  in  the  first  instance,  and  brfore  the  infant  has 
elected  to  avoid  the  contract,  alledge  that  the  contract  was 
void  as  to  the  infant     After  the  infant  has  intact  availed 
himself  of  his  privilege,  the  pfaintiff,  alledging  that  fact, 
might  maintain  his  action  against  the  adult,  in  a  new  suit^ 
if  he  were  not  already  before  the  Court     But,  if  he  were 
already  a  party  to  the  suit  in  which  the  infant  pleaded  in* 
&ncy,  we  see  no  reason  why  the  plaintiff  should  be  turned 
round  to  a  new  suit;  since  all  the  fiftcts  necessary  to  enable 
Vol.  ir.  61 
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18«4.    **i«^  ^  maintain  a  new  suit,  would  already  appear  truly 
^^y-   '  stated  on  the  record.     For,  the  contract,  although  avoi<M 

WimtieT  *^y  ^®  P^®*  ^^  infancy  by  relation,  ab  initio^  was  yet  truly 
«t_j^V     a  subsistinr  contract  when  the  declaration  was  filed,  and 

gerfcCe.  capable  of  being  confirmed  by  the  infant,  when  of  age. 
Those  Nisi  Pritis  cases  have  been  reviewed  in  the  Sa- 
preme  Court  of  New- York,  and  over-ruled.  Hartrup  r. 
Thompson^  5  Johns.  160;  in  conformity  to  which,  the 
case  of  Cole  v.  Pennell^  (ante,)  174,  was  lately  decided 
in  this  Court  In  England,  a  note  of  hand  given  by  9n 
Mfant,  e%^n  for  necessaries,  is  perhaps  void,  because,  hav- 
ing the  efiect  of  a  Bill  of  Exchange  by  statute,  he  migjht 
be  precluded  from  contesting  the  consideration  against  a 
third  person.  But  no  such  objection  exists,  as  to  the  note 
of  hand  given  in  this  case. 

Upon  the  whole,  we  think  that  the  contract  in  question, 
was  not,  as  to  the  infant,  absolutely  void,  but  only  voida- 
ble at  his  election;  that  it  was  a  subsisting  contract  when 
the  suit  was  instituted;  that  it  was  not  competent  to  the 
^laintifif  to  treat  it  as  void,  until  the  infant  had  Netted  to 
Inake  it  void;  and  the  action  should  have  been  iHtm^i 
joinfly  against  Pim^ie/Zand  Wmnsky\  that,  therefore,  the 
demurrer  to  the  declaration  must  be  sustained,  the  judg- 
ment reversed,  and  final  judgment  entered  for  the  defen- 
dant. 
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Jones  v.  Hobson.  is«4. 

June* 
*  * 

Where  a  wil  b  brought  against  an  execotor  and  his  soretiei,  and  the  exeeat(Mr 
confesses  assets,  it  is  competent  for  a  Court  of  Eqoity  to  decree  immedisteljr 
•gainst  the  executor  I  and  that  liberty  sboold  be  reserved  to  the  creditor  to 
|roo«ed  against  the  sureties  by  moUtm,  if  it  should  become  neoessaiy. 

The  sureties  of  an  eiecutor  are  not  responsible  for  the  procoe<1s  of  land  sold 
by  him,  under  the  will. 

The  soreties  of  an  ezeentor  are  not  responsible  for  the  tots  of  hia  executor,  in 
the  admioittiiktioii  of  the  estate  of  the  first  testator. 

This  was  an  appeal  from  the  Richmond  Chancery  Coui^t 
The  case  was  elaborately  argued  in  this  Court,  by  Call  and 
Zeigh^  for  the  appellant,  and  by  S.  Tayloi^  and  Stanardj 
for  the  appellee.  The  following  opinion  presents  a  full 
view  of  the  facts  of  the  case,  and  of  the  arguments  on 
both  sides. 

JuneW.  Judge  Oreev,  delivered  the  following  <q»- 
nion,  in  which  the  other  Judges  concurred.* 

John  McRaey  sen.  made  his  will  m  February,  1804, 
and  died  in  the  same  month.  By  this  will,  after  direct- 
ing, "  In  the  arst  place,  I  devise  all  my  just  debts  to  be 
paid,  as  soon  as  it  can  be  conveniently  done  by  my  execu- 
tors," (and  making  sundry  specific  devises  and  bequests  of 
real  and  personal  property,  and  sundry  pecuniary  legacies 
to  a  large  amount,  and,  amongst  the  rest,  an  annuity  of 
£  50  per  annum,  to  Mrs.  V.  Claiborne  during  her  life,) 
he  gave  as  follows:  "  In  the  sixth  place,  I  give  all  the 
rest  and  residue  of  my  estate  to  my  brothers  and  sisters 
residing  in  the  Kingdom  of  Great  Britain,  and  my  sister 
residing  in  Virginia,  equally  to  be  divided  amongst  th^, 
share  and  share  alike,  to  hold  to  them  and  their  lawful  re- 
presentatives, respectively,  forever;  and,  in  order  to  ef- 

•  Judge  Cam,  did  not  «t  in  this  ease,  it  haying  been  argued  before  his  ap- 
pointment. 
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fectuate  my  intentions,  and  to  secure  the  payment  of  tbe 
foregoing  legacies,  I  will  and  require,  that  all  the  rest  ol 
my  lands  and  slaves,  not  hereia-before  raeHtioned,  shall  he 
sold  by  my  executors  herein-after  mentioned,  or  such  of 
them  as  may  undertake  the  execution  of  this  my  wiU^  on 
twelve  months  credit,  at  public  sale,  and  the  purchasers  to 
give  bond  and  security  satisfactory  to  my  executors,  whom 
I  do,  in  like  manner,  desire  to  sell  all  the  rest  and  residue 
of  my  personal  estate,  on  die  same  credit  and  terms,  and 
whom  I  desire  to  collet  the  debts  due  to  me  as  speedily  ss 
they  cani''  and  he  appointed  John  MeRatj  jr.  and  Joaeph 
Harding^  executors  thereof.  Harding  refused  in  Court 
to  undertake  the  execution  of  the  will;  and  on  the  20th  of 
February,  1804,  John  McRae,  Jr.  qualified,  and  executed 
the  usual  bond,  with  Hector  McNeahj  John  Wilder^  Jo- 
seph Jones f  and  James  Durell,  as  his  sureties. 

In  April,  1805,  John  McRae^  Jr.y  the  executor,  pur- 
chased from  the  residuary  legatees  of  John  McRae,  the 
elder,  their  interests  in  the  estate,  and  gave  bonds  for  ihe 
purchase  money,  with  Joseph  JoneSy  Robert  Birchett, 
Oeorge  Pegram,  Paul  Nashy  and  David  Roderisony  his 
sureties;  and,  to  indemnify  them,  executed  a  deed  of  trust, 
which  was  duly  recorded,  dated  on  the  27th  of  April, 
1805,  to  Thomas  B.  Robertson  and  B.  W.  Leighy  by 
which  he  conveyed  to  those  trustees  a  tract  of  land  called 
the  Globe  Tavern;  200  acres,  a  part  of  Archer* s  Hill  tract, 
being  the  same  conveyed  by  fVatkins  to  John  AicRae, 
sen.;  also  two  lots  on  the  upper  end  of  High  street,  pur- 
chased by  John  McRaCy  sen.  of  Pride;  30  shares  in  the 
Manchester  Turnpike  Company;  and  66  shares  of  Virgi- 
nia Bank  stock;  to  all  of  which,  he  states  in  the  deed,  he 
had  a  legal  right,  title,  and  claim.  John  McRae,  jr.y  af- 
terwards sold  the  Bank  stock,  and  paid  the  larg^  part  of 
the  debt. 

On  the  I6th  of  September,  1807,  John  McRaCy  jr. 
conveyed  in  trust  to  B.  fV,  Leighy  J.  G.  fVildery  Daniel 
EppeSy  and  TJiomas  JoneSy  the  property  embraced  in  the 
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deed  of  the  27th  of  April,  1805,  except  the  Bank  stock,  1824. 
and  also  the  following  property:  two  additional  shar«B  in  ^^'^' 
the  Manchester  Varnpike  Company;  an  estate  called  New 
Market,  as  described  in  a  bond  from  Bate  to  John  MtRae, 
jr. ;  a  lot  on  High  stfket,  on  which  a  tobacco  ware-house 
was  to  be  built,  and  27  slaves;  in  all  of  which,  the  deed 
states,  he  had  a  legal  and  equitable  estate.  This  con- 
veyance was  for  the  indemnity  of  the  sureties  in  his  exe- 
cutor's bond.  In  May,  1809,  John  McRae,  jr.  made  his 
will,  which  was  proved  on  the  3d  of  July,  1809.  The 
will  appointed  Richard  McRae  and  Daniel  EppeB  his  ex- 
ecutors, and  directed  that  they  should  qualify  without 
giving  security;  which  they  did.  But,  on  the  same  day, 
they  executed  a  deed  of  trust  for  the  further  indemnity  df 
the  sureties  oi  %hhn  McRae,  jr.,  for  his  administration  of 
the  estate  of  John  McRae,  sen.;  especially  as  to  the  two 
largest  legacies  of  jl  20,000  eieich,  given  by  the  will  of 
John  McRae,  sen.  to  two  infants,  payable  when  they 
shdiild  attain  their  Respective  ages  of  21  years,  and  which 
were  not  then  due.  This  deed  was  made  in  trust  to  B. 
W,  Leigh,  J.  O.  Wilder,  Joel  Hammon,  and  Thomas 
Jones;  and  conveyed  the  property  contained  in  the  deed 
of  September,  1807,  and  also  the  following:  15,593  acrte 
of  Kentucky  land,  conveyed  by  Greenhou)  to  J,  McRae, 
jr.;  a  moiety  of  a  lot  in  Petersburg,  on  which  the  Bank 
was  built,  purchased  by  J,  McRae,  jr.;  and  a  lot  on  High 
street,  belonging  to  J.  McRae,  jr. 

Various  suits  were  prosecuted  mutually  by  the  parties, 
whose  interests  were  affected  by,  or  arose  out  of,  the  facts  . 
above  stated;  in  all  of  which,  the  sureties  for  the  adminis- 
tration of  the  estate  of  John  McRae,  sen.  by  John  McRae, 
jr.  were  parties;  in  the  course  of  which,  the  greater  part 
of  the  trust  fund,  embraced  in  the.  last  deed  of  trust,  being 
disposed  of,  such  as  had  been  sold  was  ascertained  to 
amount  to  j!!  49,554  094,  of  principal,  besides  interest  to  a 
large  amount  No  part  of  the  trust  fund  was  sold  in  the 
life-time  of  John  McRae,  the  younger. 
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From  the  proceedings  in  these  causes,  it  appeu%  Aat 
out  of  the  trust  fund,  payments  had  been  made  by  tbe  or- 
der of  the  Court,  for  the  support  of  the  1^  infant  legatees^ 
who  were  entitled  und^  the  will  to  such  support,  unlH 
they  attained  the  age  of  SI;  and,  in  full  payment  of  one 
of  the  legacies  of  {£  20,000;  and,  for  the  chaises  arising  out 
of  the  execution  of  the  trust,  to  the  amount  of  8  24, jS27  1 7  s 
leaving  a  balance  of  31,429/.  Os,  7id.,  besides  intercit 
to  the  amount  of  $5,503  22,  up  to  January  4th9  1819, 
belonging  to  the  trust  fund;  out  of -which,  vnsB  paid  by  tbm 
decree  of  the  Court  of  the  2l8t  of  January,  1819,  (in  sa^ 
tisfaction  of  the  balance  due  from  John  McRaCj  jr.  to  the 
residuary  legatees,  for  his  purchase  from  them,)  ^  8,554  ^; 
leaving  a  balance  of  the  trust  fund  (besides  the  (M^perty  un- 
sold to  a  considerable  amount,  probably  upwards  of  05,000,) 
of  *  28, 377  96. 

Hohson  and  wife,  and  lirooks  and  wife,  (the  females 
being  two  of  the  legatees  of  John  McRae,  sen.,  entitiad 
to  1,000/.  each,  on  account  of  which,  some  payments  had 
been  made,)  severally  prosecuted  their  suits  against  the 
executors  of  John  McRcte,  Jr.,  the  sureties  for  the  ad- 
ministration of  John  McjRae,  Jr.  and  the  trustees;  aad^ 
upon  the  confession  in  Court,  of  the  executors,  that  John 
McRae,  Jr. ,  had*  received  assets  of  the  estate  of  John 
McRae,  sen.,  which  had  afterwards  come  to  their  hands 
more  than  sufiScientto  pay  the  debts  and  legacies,  a  decree 
was  pronounced  in  both  causes,  which  came  on  to  be  heard 
together,  against  the  executors  of  John  McRae,  Jr.,  for 
the  balance  due  upon  the  legacies;  and,  liberty  was  re- 
served to  the  plaintiffs,  to  apply  to  the  Court  for  further 
relief  against  the  other  defendants,  if  it  should  become 
necessary. 

Upon  appeal,  this  decree  was  reversed,  because  it  did 
not  t*equire  bond  and  security  from  the  plaintiffs  to  rrfund, 
if  necessary,  for  the  payment  of  debts.  The  decree  was 
thereupon  corrected  in  this  particular;  and,  the  bonds  be- 
ing given,  execution  issued  against  the.  executors,  which 
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was  retunied  nulla  bona.  Thereupon,  the  plaintiffs  gave 
no^iee  to  the  sureties,  that  they  would,  under  the  reserva- 
tion  jft  the  decrte,  apply  to  the  Court  to  decree  the  lega- 
cies against  them.  This  application  was  resisted  by  the 
suretieir  on  various  grounds.  They  filed  a  joint  affidavit, 
stKting,  tiiat  tiiey  verily  believed  that  the  personal  estate 
of  JohtviMcBaey  sen*^  which  came  to  the  hands  of  John 
JMkRatyjr.  to  be  administered,  did  not  exceed  082,800 
89^  and,  that  the  real  estate  sold  by  him,  amounted  only 
to  $  IByOOO  S6s  and,  that  hepaid  debts  and  legacies  to  the 
amount  oi  $  68,886  08,  a^d  left  estate  of  John  McSae^ 
jen.  to  the  amouat  of  $  101,989  65,  including  the  trust 
fond,  '(wlaah  had  not  been  sold,)  asd  ^elusive  of  real  es- 
tate unsold^  and  uncollected  debts;  as  appeared  by  ^  the 
atatetnent  aanexed  to  the  affidavit;  and,  they  insisted^ 
1.  That  tiwy  were  not  respoiisible  for  the  proceeds  of  the 
real  estate;  2.  That  is  John  McRaCj  jr.  left  assets  of  his 
testator,  which  came  to  the  h^ftds  of  his  executors,  suffi- 
eient  to  pa^  th^ebts  an3  legacies  of  John  McBae,  sen., 
they  were  thereby  absolved. froii^  responsibility;  3.  That 
they  w&e  not  liable  for  fl*  acts  of  the  ^ecutors  of  John 
MtjRae,  jr.  /  4.*  That  th^  could,  not  be  liable  upon  motion, 
but  only  by  bill;  5.  That  the  aammissioner's  reports  in 
the  othea  causes,  were  not  evidence  aglinst  them;  and,  if 
they  were,  that  they  ware  too  imperfect  to  justify  a  decree 
against  them.  Ani,  it  is  here  objected  also,  that  the  ba- 
lances due  upon  the  legacies  claimed  by  theBe  plaintiffs,  are 
not  sufficiently  ascertiained  as  to  the  sureties. 

The  4th  objection  above-stated,-  would,  if  well  founded, 
put  an  end  to  this  cause^^uid  make  any  enquiry  upon  th« 
other  points  at  present,,  unnecess^jy.  This  question  seems 
to  have  been  settled  in^the  case  of  Sheppard^s  executor 
r.  Starke  and  Uftfei  3  Munf.  29,  in  which  it  was  said 
by  the  Court,  that  under  such  a  reservation  in  a  decree, 
a  party  may  resort'  to  the  Court  for  its  furdier  inter- 
position, either  vol  a  summary  way  or  by  bill.  It  was 
not  necessary,  in  this  case,  to  put  any  new  fact  iir  issue, 
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to  enable  the  Court  to  do  complete  justice  between  the  par- 
ties. Upou  the  application  of  the  plaiolifis,  upon  motm, 
tjie  Court  could  do  that,  which  they  might,  and  pr^bablf 
would  have  done,  when  the  decree  against  the  executon 
was  pronounced,  but  for  their  confessing  assets;  that  is^  to 
decree  against  the  sureties,  if  there  was  already  enou^ia 
the  record  to  justify  a  decree;  or,  if  not,  to  arder  the 
necessary  accounts,  to  ascertain  the  extent  of  their  liabiiity. 
When  the  exeeutors  confessed  assets,  it  was  beneficial  t» 
the  sureties,  that  the  decree  should  be  inunediat^  pro- 
nounced against  them,  instead  of  proceeding  in  the  caciABy 
so  as  to  subject  the  sureties  jointly  ^th  the  executors; 
since  there  was  a  bettA*  chance  of  indemmfyii^  them,  V^ 
compelling  payn^cnt  from  the  executors,  than  if  the  decree 
had  been  delayed.  The  course  taken,  was  obviously  be- 
neficial to  the  sureties,  and  Qiey  can  sufier  no  possible  In- 
jury from  the  subsequent  proceedlig  against  them  upon 
motion. 

The  parties  were  rightly  in  Court,  aiA  the^decree  w» 
'  right  or  wrong,  as  it  shall  appear  that  there  was  or  was  not 
in  the  record,  sufficient  evidence  to  shew,  that  the  sureties 
were  responsible  to  an  amount  sufficient  lb  justify  the  de- 
cree against  them.  A^  this  depends  upon  the  various 
questions  discussi^  at  the  bar,  affecting  the  exteoft  of  tbeir 
liability. 

The  first  of  these  is,  whether  the  smreties  of  an  executor 
are  responsible  for  the  proceeds  of  land,  devised  to  be  scdd 
by  him. 

The  Ecclesiastical  Court  in  England,  to  whom  the  ju- 
:risdiction  as  to  the  probat  of  \|ilis  and  granting  adminis- 
trations, belonged,  nevef  had  authority  \o  require  of  an 
executor,  a  bond  for  the  due  administratitfD  o£  the  assets; 
4  Burns^  Ecclesiastical  LaWj  176;  butj  had  power  at  the 
common  law,  to  demand  a  bond  from  administrators,  as 
well  in  the  case  of  administrations  with  the  will  annexed^ 
as  in  cases  of  pure  intestacy.  This  appears  from  the  case 
of  Folhes  V.  Dominique  J  2  Stra.  1^37,  in  which  it  was  ad- 
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judged,  that  a  bond  given  by  an  administrator  durante    1824. 
minoritate,  witli  the  will  annexed,  with  a  condition  to     ^"^* 
exhibit  an  inventory,  and  to  administer  duly  by  paying     jones 
debts  and  legacies,  though  not  coming  within  the  statute    Ho^^n. 
orthe  fist  Henry  8th,  was  good  at  the  common  law,  as  to 
the  payment  of  legacies;  tiiat  being  a  subject  of  ecclesias- 
.tical  jurisdiction.     The  sta|yte  of  Henry  8th,  referred  to 
in  this  case,  provided,  that  iti  pase  of  intestacy,  or  the  ex- 
ecu  tor*s  refusing  to  prove  the  testament,  the  Ordinary 
should   take  from  him  to  whom  the  administration  was 
committed,  suret/  for  therime  admiaisttation  of  the  goods, 
chattels  and   debts.     4  Bums^  EccL  Law^  204.      This 
statute  did  not  extend  to  any  administration  witif  *the  will 
annexed,  except  in  the  case  of  tiie  executor^s  refusing  't# 
prove  the  will;  and  it  was  determined,  that  the  non-Jiay- 
ment  of  a  debt  could  not  be  assigned  as  a  breach  of  the  con- 
dition of  the  bond  to Ikdminiater  truly.     Under  this  statute, 
as  well  as  under  the  statute  o<  22  and  23  of  Car^  2,  the      ■ 
'expression,  "  sfthninister  truly  according  to  law,*'  meaning 
only,  as  it  was  said,  to  bring  in  his  account      1  Salh.  316; 
Lutiv.  882.     It  is  of  some  importance  tp  the  just  solution 
of  the  question  unSer  consideration,  to  ascertain  the  pre- 
cise form  and  sul^tance  of  the  bond  given  by  an  adminis- 
trator \*ith  the  will  anneiied,  inEngland,  at  and  before  the 
time  when  the  Legislalure  of  Virginia  directed  bonds  to 
be.  taken  from  all  executors  and  administrators.     The  form 
of  this  bond  is  not  to  be  found  in  any  book,  to  which  we 
have  access.     Yet,  it  may  be  ascertained  with  a  sufficient 
degree  of  certainty,  from  circumstances  which  are  acces- 
sible.    The  duties  of  4il  executor,  and  of  an  administrtf*    . 
tor  with  the  will  annexed,  werfr  identicJIy  the  same^  !h  . 
respect  to  rendering  an  inventor/  and  account  to  the  Ordt- 
nary;  (See,  as  to  th#duty  of  an  executor  to  account  to  tiie 
Ordinary,  Tbtter^s  Law  of  Executors,  490,  and  stat.  21 
Ed.  3,  ch.  11,)  antfas  to  the  payment  of  debts  and  lega- 
cies.    The  engagements  of  the  one  and  the  other  were 
probably  exactly  the  same;  the  executor  being  bound  by 
Vol.  II.  62 
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I$g4.    bis  oath,  and  the  duty  of  his  office;  and. the  administo^lor 
Jun^     ^ith  itkG  will  annexedi  in  addition  to  these  obligations,  bf 

^""j^^  h'm  bond.     The  oath  of  both  was  probably  the  same,  and 
indicated  the  extent  of  their  obligations.     The  oath  of  ui 
executor  was:     "  That  he  will  truly  perform  the  will,  hj 
paying,  first  his  testator's  debts,  and  then  the  legacies 
therein  contained,  as  far  as  the  goods,  chattels,  and  credits^ 
will  thereto  extend,  and  the  law  charge  him;  and  that  he' 
will  make  a  true  and  perfect  inventory  of  all  the  goods, 
ehattels,  and  credits,  and  exhibit  the  sams  into  the  Re^gm- 
try  of  the  Spiritual  Court,  at  the  tiiM  signed  by  the 
Court,  and  render  a  just  account  thereof,  when  lawfoUy 
requiredk''     TolUr'a  Law  qf  Ex^e.  58.     As  tibia  oalh 
yms  intended  to  extend  to  all  the  obligations  of  the  execu- 
tor, as  such,  it  may  be  confidently  supposed,  that  the  hood 
taken  of  an  administrator  with  the  will  anaexad,  was  in 
the  form  of  this  oath;  and  tiiis  is  indicated  by  the  case  ia 
Strange.  '  This  oath  and  bond  were  intended  to  insure  the 
peiformance  of  those  duties  which  devolved  od  the  execu* 
tor  or  administrator  with,  the  will  annexed,  purely  ia  the 
character  of  executor  or  administrator,  and  which  the  Or^ 
dinary  had  a  right  to  exact  the  performance  of.     The 
goods,  chattels,  and  credits  were  the  suhfect  to  be  urren- 
toried  and  accountad  for;  and  oulrof  which,  the  dabts  and 
legacies  were  to  be  paid;  and  the-  engagements  made  by 
the  executor  could  not  be  considered  us  extending  to  any 
subject,  over  which  the  OrdXliary  had  no  sort  of  jurisdic- 
tion.    The  Ordinary  could  not  lawfully  exact  an  engage- 
ment upon  a  subject,  not  confided  to  his  jurisdiction;  and 
if  he  did,  a  prqhibition  might  bfi^hadr    Thus,  if  he  at* 
tempted  to  exaol  a  bond  (before  the  statute  of  d2  and  2$  of 
Charks  2,  which  authorised  such  a  bond,)irom  an  admi- 
nistrator to  distribute  tha  surplus,  a  prohibition  lay;  and, 
if  such  a  bond  was  taken,  it  was  void.      Ia^  233.     Th« 
bonds  taken  from  an  administrator,  of  administrator  with 
the  will  annexed,  were  originally  considered  as  a  security 
to  the  Ordinary  alone,  for  the  performance  of  the  duties  oi 


V. 


Court  of  ^^tpptah  of  Virginia.  494 

the  administrator,  and  that  creditors  could  npt  avail  tfiem-    I8!M. 
selves  of  it,  although 'legatees  could;  because,  lega^s  had  ^JJfJ^ 
a  remedy  in  the  Ecclesiastical  Court,  and  no*^here  elie;     Jomi 
whilst  creditors  had  a  remedy  only  in  a  Court  of  Law,  and 
not  in  the  Ecclesiastical  Cott*t.     It  is  only  in  compara- 
tively modem  times,  and  since  the  statute  of  Ctiarlei  », 
^that  creytitoitf^have  been  permitted  to  avail  themselves  of 
tlie  bond.     Archbishop  of  Canterbury  v.  Houses  Cowp. 
140;  Oreensides  y.  Benson,  3  Atk.  248."  The  bond  being 
tftken  originally,  for  the  purpose  of  enabling  tbe  Ordf- 
nary  to  enforce  the  perfonnance  of  tfte  dtities  whi*  he 
had  a  jurisdiction  to  enforce,  could  not  eiftend  to  sub- 
jects as  to  which  her  had   no  jurisdiction.      It  was  ta- 
ken, because  the  Ecclesiastical  Courts  could  only  enfore« 
their  decrees   by  eciclesiastical   cetftni^,   which    might 
sometimes  be  inefficient,  and  the  bond,  in  that  case,  was 
fieoessary  to  give  a  more  effedttkal  remedy.      It  mi^t 
be  taken  from  admini^tratoi^,  because  they  claimed  under 
the  OrdinrtPy,  and  not  as  a  matter  of  right;  whilst  it  could 
not  be  taken  of  executors,  because  they  claimed  under  the 
testator,  and  as  a  matter  of  legal  right     11  Ftn.  359,  pi. 
1«.   The  Ordinary  had  jurisdiction  of  matters  testamentary 
only.     But  the  (Rhoceeds  of  land,  given  by  the  testator  for 
the  payment  of  debts  and  legacies,  weftv  not  testamentary, 
and  ^e  exeeutm*  was  not  bound*  tso  put  such  process  into 
tfie  inventory.    14  Fin.  468,  pi.  14.     The  Ordinary  had^ 
(Higinally,  the  exclusive  jurisdiction  of  enforcing  tiie  pay- 
ment ci  l^cies,  payable  out  of  personal  assets,  until  the 
time  of  Lord  Nottingham^  when  the  Chancery,  for  the 
first  time,  ^issumed  a  jgHsdiction  over  that  subject,  upon 
the  grounds  that  the  executor  was  a  truafte,  and  that  the 
remedy  in  thd'Ecclesiastica)  Courts  was  defective.   ThUer^s 
Law  ofJBi^.  482:*  But,  the  Bfeclesiastical  Courts  never 
had  a  jurisdMton  to  enforce  the  payriient  of  legacies  out  df 
the  pmceeds  of  land  devised  to  be  sold,  that  not  being  n  testa- 
mentary subject  Dyer  151 ;  Paim.  120;  2 Show.  50, pt.  36; 
Hob.  265.     It  was  a  mere  trust,  which,  at  all  times,  eoTlIB 


409  Court  of  Jjppeals  of  Virginia. 

1834.    onJy  be  enforced  in  a  Court  of  Equity.     The  words,  tibere- 
'^^'^     fore.,  in  the  oath  of  an  executor,  and  in'the  bond  of  an  adaniik- 
jonn     istrstor  witk  the  will  annexed,  ^^and  tte  law  shall  charge 
HotaMM.   hi°>y"  r^te<i  to  the  goods,  chattels  and  credits,  of  whieh 
they  were  bound  to  return  aa  inventory  and  account;  md 
not  to  subjects,  of  which  they  were  neither  bound  to  ren- 
der an  inventory  or  account  to  the  Ordinary,  and  9a  to 
which,  the  Ordinary  had  no  sort  of  jurisdiction,  and  meaist 
^<  and  the  law  shall  charge  him,"  in  respect  to  such  goods, 
diattels  and  credits.     If  the  Ordinary  had  been  permitted 
to  take  a  bond  in  the  same  terms,  from  an  executor,  there 
would  have  been  no  possible  means  of  enforcing,  by  meaoa 
of  the  bond,  the  payment  of  l^acies,  payable  out  of  the 
proceeds  of  real  estate.     If  there  were  an  express  stipula- 
tion in  the  bond,  to  pay  the  ieg^ies  directed  by  the  will 
to  be  paid  out  of  real  estate,  it  would  have  been  void,  as 
relating  to  a  sut^ject  not  within  the  jurisdiction  of  the  Court; 
as  bonds  taken  of  administrators  for  the  distribution  of  the 
surplus,  before  the  statute  of  22  and  23  Charies  2,  were 
void,  as  not  being  within  the  jurisdiction  of  the  Court;  a 
Jb9^iorif  then,  the  general  terms  ^^  as  the  lawsbali  charge," 
could  not  be  construed  as  an  engagement  to  pay  legacies 
out  of  the  proceeds  of  real  estate.      The  judgment  was 
given  in  the  case  cited  from  Strangey  because  the  legacy 
claimed  was  payable  out  of  personal  assets,  and,  therefore, 
within  the  jurisdiction  of  the  Ecclesiastical  Court;  and  the 
bond,  therefore,  good  as  to  the  legacy. 

Upon  the  settlement  of  Virginia,  the  existing  laws  of  Eng- 
land were  our  laws.  The  jurisdictions  of  the  Courts  of  Cook- 
mon  Law  and  of  Equity,  and  of  t^  Ecclesiastical  Courts 
in  England,  of  necessity  devolved  upon,  and  were  exer- 
cised by,  the  General  Court,  consisting  of  4he  Gk)vemor 
and  Council,  the  only  judicial  tribunal  in  the  country. 
But  in  the  exercise  of  those  jurisdictions,  they  could  not 
be  blended,  and  could  only  be  properly  exercised,  aceoid- 
ing  to  the  existing  laws  in  England,  unless  modiaed  by 
statute. 
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The  first  statute  passed  in  VirginAa,  requiring  a  bond 
and  seeurity  from  exeautors,  was  enacted  in  171 1^  and  re- 
lated to  suspected  executors  only.  This  alsi^  prescribed 
the  form  of  the  bond  to  be  given  by  administrators,  and  the 
oaths  to  be  taken  by  executois  and  administrators.  The 
oath  prescribed  for  executors  and  administrators,  with 
the  will  annexed,  as  well  as  the  form  of  the  bond  to 
be  given  by  them,  was  the  same,  and  the  oath  was  the 
same,  as  the  oath  of  an  executor  in  England,  except  that 
the  oath  prescribed  by  our  statute,  omits  the  stipulation  to 
render  an  account;  which  omission  was  suppUed  in  after 
statutes.  The  bond  prescribed,  contains  all  the  obligations 
of  the  oath,  and  also  a  stipulation  to  render  an  account  of 
his  actings  and  doings  therein;  that  is,  in  administering 
the  goods,  chattels  and  credits,  which  shall  come  to  his 
hands.  The  form  of  the  administration  bond  is  the  same 
as  that  prescribed  in  England  by  the  statute  of  22  and  29 
of  Charles  2.  There  is  the  strongest  probability  that  the 
form  of  thtt  bond  of  an  executor  or  administrator  with  the 
will  annexed,  prescribed  by  our  statute,  was  taken  literally 
from  that  in  use  in  England,  in  the  case  of  an  administra- 
tor with  the  will  annexed.  The  bond  conforms  strictly  to 
the  form  of  the  oath,  as  probably  did  the  bond  used  in 
England.  Our  legislation  at  that  time  conformed,  as  to 
subjects  not  local,  implicitly  to  English  precedents;  and, 
accordingly,  this  act  adopts  the  form  of  the  administration 
bond  prescribed  by  the  English  statute. 

The  Legislature,  in  adopting  the  terms  ^^  and  as  the  law 
shall  charge  him,''  (which  are  the  only  words  in  the  bond, 
which  can  give  any  color  to  the  claim  to  subject  the  sure- 
ties to  a  responsibility  for  the  proceeds  of  land  devised  to 
be  sold,  and  which  were  so  familiar  in  the  English  law, 
and  there  could  not  in  any  possiMe  case,  be  construed  to 
extend  to  an  aecoontability  for  the  proceeds  of  land,)  must 
be  presumed  to  have  intended  to  give  them  the  same  effect 
here,  which  they  had  there.  But  independent  of  this 
view  of  the  subject,  the  fair  and  literal  interpretation  of^Hie 
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1824.    condition  of  the  bond,  excludes  the  proceeds  of  lands  haai 
•^^-     its  operation;  they  not  being  goods,  chattels  or  credits^  m 
Jones     any  case.       This  condition,  after  stipalatiog  to  return  n 
Inventory  of  the  goods,  chattels  and  credits,  and  to  adsiia- 
ister  the  same  accoridng  to  law,  and  to  render  an  aceoiio^ 
of  his  actings  and  doings  therein^  proceeds  to  stipakte  to 
pay  and  deliver  the  legacies  contained  and  specified  in  the 
testament,  as  far  as  the  said  goods  and  chattels  and  credits 
will  thereunto  extend,  according  to  the  value  thereof  "and 
the  law  shall  charge  him."     This  expression,  '<and  the 
law  shall  charge  him,"  does  not  refer  to  the  admiofslmtioii 
of  the  goods,  chattels  and  credits,  in  the  payment  oC  debl3; 
for  that  was  already  provided  for  by  the  previovm  stipula- 
tion to  administer  tiiem  "according  to  4aw,"  that  is,  as 
the  law  should  charge  him ;  and  it  would  have  been  super- 
fluous to  repeat  the  same  stipulation  again.     It  refers  only 
to  the  delivery  and  payment  of  l^pcies,  md  has  the  same 
meaning  as  the  former  expression  "according  to  law," 
used  in  relation  to  the  administration  of  the  goods,  ehattds 
and  credits.     If,  indeed,  that  part  of  the  clause  in  relation 
to  the  payment  of  legacies  "  as  far  as  the  said  goocb^  chmU 
tels  and  credits  will  extend,  according  to  the  value  thereof^'' 
bad  been  omitted,  there  would  have  been  some  txAot  for 
the  construction  contended  for  by  the  appellees.     Then 
the  obligation  would  be  to  pay  the  legacies,  to  all  intents, 
as  the  law  shall  charge  him;  and  if  the  Legislature  had  in- 
tended that  the  bond  should  cover  the  proceeds  of  real  ^tate 
received  by  the  executors,  they  might  possibly  have  put  the 
bond  into  that  form.     But  considering  the  state  of  the  Ikw 
upon  the  subject  of  lands  devised  to  be  sold  by  executofs, 
at  the  time  this  act  passed,  and  that  such  »i  expression 
would  have  left  it  doubtful,  whether  the  sureties  were 
bound  for  any  act  of  the  principal,  not  done  in  the  exerdse 
of  his  strictly  executorial  functions ;  it  is  probable,  that  if 
such  had  been  the  intention  of  die  Legislature,  they  wouM 
have  expressed  it  in  more  ex^dicit  terms. 
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Whatever  might  have  been  the  proper  construction  of  a 
bond,  leaving  out  tiiose  words  relating  to  the  goods,  chattels, 
and  credits,  they  could  have  been  inserted  for  no  purpose 
but  to  shew,  that  they  were  the  sole  subject  of  stipulation. 
The  words  ^^as  the  law  shall  charge  him,"  were  necessa- 
rily added,  for  the  purpose  of  qualifying  the  stipulation  In 
relation  to  them.     Thus,  if  these  words  had  been  omitted, 
the  executor  paying  a  pecuniary  legatee,  by  the  disposition 
of  a  specific  legacy,  or  paying  (when  there  were  not  goods, 
chattels,  and  credits  sufficient  to  pay  all  the  pecuniary  le- 
gacies,) the  whole  of  the  funds  to  one  pecuniary  legatee, 
and  none  to  the  others,  would  not  have  violated  this  bond; 
for^  he  would  have  paid  the  legacies,  as  far  as  the  goods, 
chattels,  and  credits  would  extend,  according  to  the  value 
thereof,  but  not  as  the  law  charged  him.     This  provision 
was  also  necessary,  to  qualify  the  preceding  stipulation  as 
to  goods,  chattels,  and  credits;  for,  without  it,  the  execu- 
tor would  literally  engage  to  pay  the  legacies,  to  the  extent 
of  the  assets,  without  regard  to  the  claims  of  creditors. 
And,  for  the  same  purpose,  the  words  ^'according to  law'' 
were  added  to  the  stipulation  to  administer;:  for,  without 
them,  he  might,  without  violating  his  bond,  have  appro- 
priated the  assets  in  the  payment  of  debts,  without  regard 
to  their  dignity.     If  these  consequences  are  not  clear,  they 
are  at  least  such  as  it  is  reasonable  to  presume,  the  Legis- 
lature might  wish  to  provide  against     This  construction 
of  the  bond  is  fortified  by  the  terms  of  the  oath.      In  that, 
the  payment  of  debts  and  legacies  is  not  provided  for  in 
distinct  sentences,  as  in  the  bond.     But,  it  engages  for  the 
payment  of  debts  and  legacies,  as  far  as  the  goods,  chat, 
tels,  and  credits  will  extend,  in  one  sentence,  and  super- 
adds, '^  and  the  law  charge  you,"  as  applicable  to  both 
debts  and  legacies;  which  were  tk>  be  paid  as  far  as  the 
goods,  chattels,  and  credits  will  extend.     When  the  sub- 
stance of  this  oath  was  put  into  the  form  of  a  bond,  the 
subjects  of  debts  and  legacies  were  separated  and  provided 
for  in  distinct  sentences;  and  the  expression  which  qualified 
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the  engagement  as  to  both,  jointly  in  the  oatb,  was  v^ 
plied  to  each  separately  in  the  bond;  and  had  the  same 
meaning  both  in  the  oath  and  bond.     If  the  words    *'and 
the  law  shall  charge  you*'  in  the  oath,  had  not  been  consr 
dered  as  a  qualification  of  the  preceding  stipulation,  but  as 
an  independent  stipulation,  and  binding  the  executor  to  the 
full  extent,  to  which  he  might  be  bound,  acting  ander  ^m 
will  in  any  way,  as  for  the  proceeds  of  land  sold  hy  him, 
then  it  bound  him  as  to  creditors  as  well  as  legatees;  and  n© 
imaginable  reason  can  be  suggested,  why  the  same  stipulst-- 
tion  was  not  carried  into  the  bond  as  to  debts,  so  as  to  bind 
him  to  pay  the  debts,  in  general  terms,  as  the  law  should 
charge  him.     But,  it  is  not.     He  only  binds  bimself  to 
administer  the  goods,   chattels,  and  credits,  accordiDg*  to 
law.     If  the  expression  ^*  and  the  law  shall  charge  him** 
in  the  bond,  be  considered  as  an  independent  stipulatkm, 
and  not  as  a  qualification  of  the  preceding  stipulation  as  to 
the  payment  of  the  legacies,  to  the  extent  of  Ae  goods 
and  chattels;  then  the  Legislature  will  hare  provided  a 
security  for  legatees,  which  they  have  not  provided  ftw 
creditors;  contrary  to  the  spirit  of  our  laws,  and  the  terms 
of  the  executor's  oath,  which  put  them  on  the  same  foot- 
ing.    The  Legislature  have  construed  the  terms  in  the  ex- 
ecutor's oath,  to  pay  debts  as  far  as  the  goods,  chattels,  and 
credits  will  extend,  and  the  law  charge  him,  to  mean,  to 
pay  debts  as  far  as  the  goods,  chattels,  and  credits  will  ex- 
tend, according  to  law;  and  so  must  we  construe  the  same 
terms  in  the  bond,  in  relation  to  the  payment  of  legacies, 
to  mean,  that  they  should  be  paid  as  far  as  the  goods,  chat- 
tels, and  credits  shall  extend,  according  to  law,   unless 
there  be  some  evidence,  arising  from  the  hegishtion  on 
this  subject,  going  to  shew  that  the  Legislature  intended 
otherwise;  without  stopping  to  enquire,  whether  such  an 
intent  could  be  enforced,  if  not  fairly  to  be  deduced  from 
the  condition  of  the  bond.     The  laws  have  been  examined 
to  ascertain  what  they  indicate  as  to  this  supposed  inten- 
tion of  the  Legislature.     The  laws  upon  this  subject  hare 
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been  repettedly  re-enacted,  with  some  alterations,  biit  llie    1M4. 
oath  and  bond  have  remained  in  substance  the  same,, with  ^J^^^JH^ 
only  slight  verbal  variations,  not  at  all  affecting  this  ques-     jobm 
tion.  HolMoti. 

The  act  of  1711  provides,  that  the  bond  may  be  pnt  in 
suit  until  the  will  "  be  fulfilled;''  but,  adds  "  as  far  as  lies 
in  the  executors  to  fulfil  the  same.''  This  expression  is 
dropped  in  the  subsequent  laws,  and  they  direct  ^at  it 
JBM^  be  put  in  suit  by  the  party  injured  by  the  breach 
thereof.  This  expression  in  the  act  of  1711,  is  understood 
to  rdlate  to  the  fulfilment  of  so  much  of  the  will,  as  it 
belongs  to  the  executors,  in  their  character  of  executors 
merely,  to  fulfil;  and,  not  to  any  superadded  duty,  imposed 
upon  them  by  the  will  as  trustees  or  ojQierwise.  If  it  were 
»ot  confined  to  their  mere  character  as  executors,  but  was 
extended  to  all  the  duties  which  might  devolve,  by  the 
will,  on  the  same  person  who  was  executor;  then,  if  a  tes- 
tator said,  ^'  I  appoint  my  executors  guardians  of  my  chil- 
dren," or,  *^  my  executors  shall  hold  my  lands  as  trustees, 
fi>r  the  separate  use  of  my  daughter,  a  married  woman, 
cmd  are  to  pay  the  rents  and  profits  to  her,"  the  arureties 
would  be  \\ah\B  for  the  acts  of  the  executors  in  their  cha- 
racters of  guardians  and  trustees.  The  consequences  to 
be  deduced  from  the  comparison  of  the  Oath  and  bond, 
have  already  been  noticed.  All  the  acts  require  the  Courts 
to  Uke  bonds,  at  least  to  the  value  of  the  <^  esttite. "  They 
require  inventories  and  appraisements  of  the  '<  estate"  to 
be  returned;  and,  the  context  shews,  that  by  "estate"  waa 
meant  "goods,  chattels  and  credits;"  for,  of  these  and  these 
only,  the  bond  stipulates  that  an  inventory  should  be  re. 
turned.  "Estate"  in  the  act,  and  "  goods,  chattels  and 
credits"  in  the  oath  and  bond,  mean  the  same  thing.  If 
the  proceeds  of  land,  devised  to  be  sold  by  the  executors^ 
had  been  intended  to  be  secured  by  the  bond,  that  also 
should  have  been  taken  into  the  estimate,  in  fixing  the 
amount  of  the  bond.  Again,  these  statutes  provide,  that 
if  the  testator  directs  that  his  executor  shall  give  no  secur 
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rity,  and  leaves  "visible  estate  sufficient  to  pay  his  dAts,-^' 
the  Court  shall  not  require  security;  hut,  if  the  exeeotisr 
is  suspected  of  fraud,  or  the  ^^  personal  estate"  be  inrolE- 
cient  for  the  payment  of  debts,  security  shall  be  requix-ed, 
notwithstanding  the  direction  of  the  testator  to  the  con- 
trary.    The  context  shews,  that  **  visible  estate,"  meant 
<*  personal  estate,"  they  being  used  as  synonimous.      If 
the  executor  was  believed  to  be  honest,  and  the  persoaml 
estate  was  sufficient  for  debts,  the  Court  had  no  discr^ioi]^ 
and  could  not  demand  security.     What  was  the  meaning 
of  this  provision?  That  the  executor  being  hooes^  and  th& 
estate  sufficient,  there  was  no  danger  of  any  creditor  losing 
his  debt,  no  matter  in  what  order  the  debts  wei^^paid; 
but,  the  most  honest  executor,  if  the  estate  were  insufficient 
for  the  payment  of  all  the  debts,  might  ignoranliy  commit 
a  devastavit  J  by  paying  off  debts  of  inferior  dignity,  and 
leaving  nothing  for  the  payment  of  debts  of  superior  dig- 
nity; and,  if  the  executor  was  poor,  a  creditor  who  was 
entitled  to  be  paid  out  of  the  assets,  mi^t  lose  his  debt 
The  law  intended  to  secure  the  creditors  against  this  hje 
zard,  and  looked  only  to  the  security  of  the  personal  assets. 
The  tenor  of  the  statutes,  then,  indicates,  not  that  the 
bond  was  intended  to  seciu^  the  proceeds  of  resl  estate 
devised  to  be  sold,  but  the  contrary. 

What  effect  has  our  statutory  provisions  upon  the  sub- 
ject of  the  sale  of  land  devised  to  be  sold,  upon  this  ques- 
tion ?  It  has  been  already  seen,  that  the  proceeds  of  sudi 
land  were  not,  at  the  Common  Law,  in  any  case  a  testa- 
mentary subject,  falling  within  the  jurisdiction  ot  the  Ec- 
clesiastical Courts;  that  an  executor  was  not  bound  to  put 
them  into  the  inventory,  nor  to  account  for  them  to  the 
Ordinary;  and,  that  the  Ecclesiastical  Court  had  no  juris- 
diction to  enforce  the  payment  of  a  legacy,  payable  out  of 
such  proceeds.  At  the  common  law,  in  whatever  ordtf 
the  executor  might  be  bound  at  law  or  in  equity,  to  apjdy 
the  proceeds  of  land  to  the  payment  of  debts,  he  acted  in 
relation  to  that  subject  only  as  trustee.     It  was  a  trust  su- 
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peradded  to  the  office  of  exeeutor,  and  not  inseparable 
from  it     For,  even  if  they  reused  the  adminisiration 
and  to  be  executoray  they  mi^t  still  execute  the  will,  in 
relation  to  the  lands;  and,  if  there  were  more  than  one 
executor,  and  one  refused,  and  the  other  proved  the  will, 
they  must  botii  join  in  executing  the  trust   14  Fin.  ^br. 
Devise^  P,  C.  pL  4,  7,  9,  and  cases  there  cited.     The 
statute  of  21  Hen.  B,  ch.  4,  §  1,  provided,  that  ^'  when 
part  of  the  executors  of  any  persons  making  a  will  of 
lands  to  be  sold  by  his  executors,  r^use  to  take  upon  them 
the  administration,''  a  sale  and  conveyance  by  such  of  the 
executors  as  accept  the  administration,  shall  be  valid. 
This  provision  was  made  to  obviate  the  inconvenience  of 
one  of  the  executors,  refusing  to  act,  and  thus  rendering 
it  necessary,  that  the  parties  interested,  should  go  into  a 
Court  of  Equity  for  relief;  but,  did  not  change  the  cha- 
racter of  the  fund  and  render  it  testamentary.     Indeed, 
in  the  same  statute  ch.  5,  §  5,  it  was  provided,  that  <<  if 
a  man  devise  lands  to  be  sold,  neither  the  money  thereof 
coming,  nor  the  profits  for  any  time  *to  be  taken,  shall  be 
accounted  as  any  of  the  goods  and  chatteb  of  such  person 
deceased. ''     This  clause  is  Si  proviso  in  a  statute  regulating 
the  fees  of  Ordinaries  in  granting  probats  and  administra- 
tions, according  to  the  value  of  goods  and  chattels,  and 
may  have  been  intended  only  to  exclude  the  proceeds  of 
land  from  being  taken  into  the  estimate  of  t^  estate,  in 
regulating  the  fees.      Wientw.   Off,  qf  Exec.  73.     The 
statute  of  21  Hen.  8,  ch.  4,  §  1,  was  in  force  in  Virginia 
until  the  year  1785,  when  it  was  enacted  here,  that  <^  the 
sale  and  conveyance  of  lands  devised  to  be  sold,  shall  be 
made  by  the  executors  or  such  of  them  as  shall  undertake 
the  execution  of  the  will,  if  no  other  person  be  hereby 
ap|K>inted  for  that  purpose;  or,  if  the  person  so  appointed, 
shall  refuse  to  perform  the  trust,  or  shall  die  before  he  has 
completed  it''     This  was  re-enacted  in  1792,  with  Ihis 
additional  provision;  ^'  but,  if  none  of  the  executors  named 
in  such  will  shall  qualify,  or  after  they  have  qualified. 


J 


18t4.    Amiik  die  befort  the  safe  and  covwfiMice  of  audi  limh^ 
'^^'^     thOB  in  those  caaet,  the  sale  and  oonveyaaee  llftereoC  iMi 
^..g     ba  made  by  aneii  person  or  perseaia,  te  iK^Mm  adoailUslza- 
?-._    tion  of  the  teatal^a  eirtale  shall  be  granted.''     BoCk  el 
those  aotsy  oonfiurmed  the  salea  tiieffelofeve  «acla  hy  Shmfs 
uader  orders  of  Courts  of  lands  demised  to  be  aold.     The 
aet  of  17S5>  ui  rektion  to  lands  deirised  to  be  aold>  waa  a 
subatUute  for  tiuit  of  Hen*  8,  and  fbanded  on  the  •— m> 
poliej  to  reaaoYe  Impedkaenta  to  the  execntioa  ^  tte 
tniat,  ia  relaMen  to  the  sale  of  landa;  bot^  west  a  stsfa 
farther^  in  providiag  that  if  another  wete  sppointBd  to 
execute  the  trait,  asd  not  refusing,  died  hs&m  k  waa  cmb- 
plelad,  the  qualified  executor  should  pffliann  tiie  Xraakr^  and^ 
the  act  of  179iS,  exten<ted  l^is  policy  atill  6vthev,  by  an- 
thorising  the  adminiatvator  with  the  wilt  annexed,  te  seM 
and  csATey.     The  sole  object  of  tiieoe  statutea  aaens  to 
have  been,  to  supply  the  want  of  a  trustee,  by  a  atatulory 
appointment,  instead  of  leaving  the  castfics  $nm  4rtM»U  to 
proceed  in  such  cases  in  a  Court  of  Eqoity  Ibi*  reli^ 
They  ohviottsly  indicated  no  intantiiDii,  that  the  proceeds 
oC  land  should  be  eaabraeed  in  the  exiecutor's  bend.    For, 
if  another  were  appointed  by  the  will  to  sell  the  land^  aad 
had  undcartaken  the  trust,  the  executor  could  not  be  m. 
qiared  to  give  aeaonty,  both  for  the  peraanal  eatete  and 
the  land;  the  latter  of  which,^  night  be  ten  timea  the  yakna 
of  the  forqier;  aftd,  yet  the  eaecution  of  the  trwt  rajgt^ 
devolve  on  the  executer  by  the  death  of  the  tmstne. 
Nor»  did  these  statutes,  in  any  degree,  change  the  ^ualky 
of  the  jEknd  proceeding  from  the  sale  of  kad%  im  tke 
haoda  of  the  executor,  in  respect  to  ite  chaf«aler  as  legd 
or  equitable  assets.     Before  the  statute  of  fraodirfaol  6^ 
viees,  ^  W.  ^  M.,  which  was  adopted  in  Y'vrguum'm  17M^ 
4  «p»,  ^ai,  j^arg€  p.  164,  and  itnenaeled  in  ITO5>  the 
Courts  of  Law  in  England  had  deeided,  Aal  in  some 
cases,  money  in  the  hands  of  executors,  arising  from  the 
sale  of  land,  was  aasete,  which  cmUtora  migkt  pwwa  in  a 
Cwrt  of  Law^  and  la  be  there  adminietered,  so  far  « 


ereditovs  were  oo^Mnnid.     But>  that  statota^  wbiUt  il    1304* 
avoids  deviaeft  ipirhieh  pt^diee  creditors,  and  gives.a  l^al  ,!^*I^ 
remedy  agaioBt  the  deviaee,  excepts  all  devises  in  any  fon|i     jonet 
fior  the  payment  of  debts,  and  declares  that  those  for  whose   qq^, 
benefit  the  devise  waa  made>  and  their  trustees,  dsail  hold 
according  to  the  devise.     This  seems  to  have  converted 
the  proceeds  o£  land  deviaad  tn  be  sold  for  the  payment 
<rf  date,  into  an  equitable  fund  whieh  eonM  be  pursued 
CMly  in  a  Court  of  !^uity .     1  Ibnk  Eg.  2d3,  n.  1 ;  and, 
ia  Nknme  v.  7%e  Comm^nweaUhy  this  Court  in  efiecl 
decided,  that  in  no  ease  could  a  creditor  claim  against  an 
executor  the  proceeds  of  land  in  a'Conrt  of  Law.    Whether 
there  may  or  may  not  be  eaae%  in  which  a  Court  of  Equity 
would  dislribtite  sueh  a  fund  in  the  payment  of  debts,  ac- 
cording to  their  legal  prionties,  we  give  no  opinion.     A 
debtor  mi^t,  however,  if  he  pleased,  create  a  trust  fund 
for  the  payment  of  his  debts,  according  to  their  legal  pri- 
orities, which  a  Court  of  Equity  would  eniiMrce. 

But,  it  is  saidy  that  it  is,  and  always  has  been,  the  gene- 
rsl  undeorstandinj;  of  the  country,  that  the  sureties  of  an 
executor  are  bound  for  the  proceeds  of  real  estate,  and  that 
commum^  error  facit  jua.  We  know  not  how  this  fact 
may  he;  hut,  we  doubt  whether  such  an  error  could  bind 
the  sureties  bayend  the  terme  of  their  obligation.  For 
IM  years,  the  practice  had  been  to  render  judgment 
against  tiw  deputy  SJberiff  failing  to  r^um  bai^^on  a  writ 
requiring  bail,  under  tiie  statute  aathoriskig  such  judg^ 
vuexA  i^ainst  the  Sheriff  failing  to  return  bail;  and  this 
was  at  least  equitable.  For^  if  judgment  were  entered 
against  the  Sheriff  £sr  the  default  of  his  depoty,  the  latter 
was  liable  ever  to  the  Sheriff.  Yet  thk  Court  said,  that 
the  praeti(»  was  unlawful,  and  corrected  it. 

Upon  this  pnint,  we  are  of  opinion,  diat  the  proceeds  of 
land  devised  to  be  aeld,  are  not,  and  never  were,  a  testa- 
mentary sid>ject:  that  executors  hold  such  proceeds  not  in 
their  character  of  executors,  but  as  trustees:  that  the  lii&- 
ral  terms  of  the  eaiecutor's  oath  ami  bond,  binds  him  only 
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in  relation  to  the  goods,  chattels  and  credits  of  his  testator; 
that  there  is  nothing  in  our  legislation  on  this  subject,  whidki 
indicates  an  intention  that  the  obligation  should  have  a 
greater  extent,  but  the  contrary;  and  that  the  sureties  of 
an  executor  are  not  responsible  for  the  proceeds  of  lands 
sold  by  him. 

The  next  question  is,  whether  the  sureties  of  the  execo- 
tor  are  responsible  for  waste  committed  by  the  executors 
of  the  executor,  in  the  administration  of  the  assets  of  the 
first  testator;  or  whether  the  executor,  by  directiog  that 
his  executors  shall  not  give  security,  thereby  makes  bis 
sureties  so  responsible. 

The  direction  that  the  executors  of  the  executor  f\iall 
not  give  security,  can  be  no  prejudice  to  the  creditors  or 
legatees  of  the  first  testator;  because,  if  they  gave  security, 
it  would  only  be  for  the  administration  of  the  assets  of  their 
immediate  testator;  and  the  bond  would  not  avail  the  ere- 
ditoi^  and  legatees  of  the  first  testator,  to  any  purpose. 

The  executor  of  an  executor  is  the  immediate  execute^' 
of  the  first  testator,  claiming  his  legal  right  as  executor, 
not  by  virtue  of  the  will  of  the  executor,  but  oiihe  wjU  of 
the  first  testator.  11  Vin.  Jlbr.  421,  pU  6.  Every  will 
appointing  an  executor,  gives  him  an  impUed  au^ority  to 
continue  the  executorship,  by  appointing  anoth^;  and  when 
appointed,  the  executor  of  the  executor  claims  immediately 
under  the  first  testator,  and  derives  no  interest  in  thegoods  of 
the  first  testator,  under  the  will  of  the  first  executor.  It  is 
therefore,  that  if  the  first  executor  undertakes  to  dispose 
of  the  goods  of  the  first  testator  by  his  will,  the  executor 
of  the  executor  may  take  them  as  executor  of  the  first  tes- 
tator, and  administer  them  as  such,  even  if  he  had  asseblad 
to  the  legacy,  and  might  at  the  common  iatff,  raiounce 
the  execution  of  the  will  of  the  first  testator,  and  accept 
that  of  the  second  testator.  11  Ftn.  4«2,  pi  14,  smUbj 
Burns*  Eccl  Lawy  4th  vol.  p.  190.  And  it  is  for  tVus 
reason,  that  d^feme  covert  executrix  may  appoint  an  exe- 
cutor, who  will  be  the  executor  of  her  testator^  .even  with- 
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out  the  consent  of  her  husband.     But^  such  executor  can- 
not be  executor  of  her  goods.     As  to  these  she  is  dead  in- 
testate,  the  will  being  void,  and  the  husband  is  entitled  to 
administration  of  her  goods.     A  feme  covert  cannot  bind 
herself  by  any  act;  and  all  her  acts  to  the  prejudice  of  her 
husband,  are  void.     Therefore,  her  will  as  to  her  own 
goods,  being  to  the  prejudice  of  her  husband,  is  void;  but 
her  will,  so  far  as  it  appoints  an  executor  of  her  testator,  is 
valid;  because  it  is  no  injury  to  her  husband.     If  her  estate 
were  liable  for  the  devastavit  of  her  testator's  estate,  by 
the  executor  appointed  by  her,  then  her  husband  might  be 
prejudiced,^  and  responsible  out  of  her  assets,    for  such 
waste.     Bac,  Jlbr.  Legacies  and  Devises j  A,      Wentw. 
Off.  of  Exec.  199.      Toll.  Law  of  Exec.  242.     The  ex- 
ercise of  this  power  of  appointment  cannot  be  a  devastavit^ 
even  if  the  executor  of  the  executor  should  waste  the  estate 
of  the  first  testator.     But  if  this  were  otherwise,  and  the 
estate  of  the  executor  would  be  responsible  in  such  case, 
his  sureties  would  not     Their  obligations  are  limited  by 
the  bond,  and  that  stipulates,  that  the  executor  will  admi- 
nister according  to  law,  the  assets  which  come  to  his  hands. 
The  assets,  which  come  to  the  hands  of  the  second  executor 
and  were  never  in  the  hands  of  the  first,  are  not  embraced 
by  the  terms  of  the  bond;  for  they  come  to  the  hands  of 
the  second  executor,  by  virtue  of  his  office  of  executor  of 
the  first  testator,  and  not  as  executor  of  the  first  executor. 
The  sureties  insist,  that  they  are  discharged  from  respon- 
sibility, by  the  admission  of  the  executors  of  John  McBae, 
Jr.y  that  they  had  received,  of  the  assets  oiJohn  McRaCy 
sen.  which  had  come  to  the  hands  of  John  McRae^jr.,  suf- 
ficient to  pay  the  legacies.    They  are,  it  is  true,  discharged 
from  liability  to  account  for  the  assets,  which  so  came 
through  the  hands  of  John  McRae,  jr.  to  those  of  his  ex- 
ecutors; but  not  for  such  as  were  received  by  John  McRae^ 
jr.y  and  wasted  or  converted  to  his  own  use.     The  bond 
binds  them  for  the  legal  administration  of  the  assets  which 
came  to  the  hands  of  their  principal,  and  any  portion  of 


them  whieh  weot  into  the  hwds  of  his  wecutors  in  tnd, 
was  legally  administered.  As  aeon  as  they  reoeiiped  Ihea, 
they  held  them  as  executors  of  ^kn  McBme,  aetu^  ••* 
were  accounUMe  for  them  as  such;  and  not  aseKecutorsrf 
John  McRae,  jr.  If  John  McRm,  jr.  had  died  intestate 
and  his  administrator  had  delivered  the  assets  of  **» 
McRae,  sen.  in  kind  to  tiie  administrator  dt  bonis  non  rf 
John  McRm,  sen.,  that  wouW  have  been  a  lawful  adsti- 
nistration  of  so  much,  and  would,  to  that  extent^  have  di^ 
charged  the  sureties  of  John  MeRaey  jr.  The  credits 
«nd  legatees  are  entitled  to  look  to  the  whole  eitete  for  mr 
tisfection;  and  the  re^wnMbUity  of  the  exeeutprs  of  Jsim 
MeBmj  jr.  for  the  asaata  in  their  hands,  cannot  deprive 
them  of  their  resort  to  the  bond  of  John  MeSae,  jr.,  m 
far  as, the  same  has  been  broken  by  wasting  or  api>r€priat- 
ing  to  his  own  use,  a  part  of  the  assets  of  his  testator,  and 
which  could  not  come  to  the  hands  of  the  seeondexecutom. 
Let  us  apply  these  principles  to  the  case  at  bar>  andsse 
whether  enough  appears  in  these  records  to  ofawge  the 
sureties  with  the  l^iefes  daimed  by  the  i^ipeUees.  Aap- 
pears  by  the  afidavit  of  the  sureties,  and  the  statement  and 
accounti  referred  to  by  the  affidavit,  that  JMin  MeSat, 
jr.  received,  by  coUeotions,  of  the  personal  asseU  of  his 
testator,  »8«,800  8^ 

And  the  proceeds  of  real  property,  18,800  36 

j(96,601  85 
And  paid  debts  to  the  amount  of  |I43, 177  98 
And  legacies  to  the  aniount  of     £5,648  04 

^  ,      68,886  0« 

tieaving  a  balance  in  his  hands  of  $27,775  23 

Tliis  balance^  being  money  which  cOuM  not  go  as  the 
assets  of  hb  tesUtor  to  his  executors,  he  must  be  conside^ 
ed  as  having  wasted  or  converted  to  his  own  use,  subject 
however,  to  a  deduction  of  the  commissions  and  expenses 
of  administration,  wbidi  do  not  appear  to  have  htexk  i^ 
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ducted;  and  the  whole  of  this  balance  should  be  consider- 
ed as  personal  assets,  for  which  his  sureties  are  respoitsi- 
fole.  For,  the  will  of  his  testator  gave  him  no  authority 
to  sdi  lands  for  any  other  purpose  than  the  payment  of  le- 
gacies, Powell  Y,  Robins  J  7  Yes.  209;  and,  having  sold 
lands  to  the  amount  of  1^13,800  36,  which  he  received, 
-and  having  paid  legacies  to  a  larger  amount,  be  must  be 
presumed  to  have  applied  the  proceeds  of  the  land  to  their 
proper  object,  the  payment  of  legacies,  until  the  contrary 
Bjp^eas.  li  any  of  those  proceeds  have  been  otherwise 
applied  than  in  the  payment  of  legacies,  the  sureties  would 
not  be  re8{y)nflible  for  sudi  mis-appropriation;  and  in  that 
case,  a  larger  part  of  the  personal  assets  would  appear  to 
have  been  applied  to  the  payment  of  debts.  This  balance 
of  027,775  23,  with  interest,  subject  to  the  deductions 
aforesaid,  is,  as  far  as  distinctly  appears  from  these  re- 
cords, the  whole  extent  of  the  liability  of  the  sureties. 
And,  as  there  were,  when  these  bills  were  filed,  legacies 
besides  those  claimed  by  the  appellees  still  due,  to  an  amount 
exceeding  040,000;  and,  as  the  subsistence  of  two  infant 
legatees,  and  the  annuity  to  Mrs.  Claiborne  of  £50  per 
cmnuniy  during  life,  were  to  be  provided  for,  over  and 
above  the  legacies  claimed  by  these  parties,  and  the  forty 
thousand  dollars;  it  is  obvious,  tiiat  the  fund  for  which 
the  sureties  were  responsible,  was  not  sufficient  to  pay  idl; 
and  all  the  legaltfcs  had  a  right  to  have  this  fund  rateably 
distributed  amongst  them,  since  it  might  be  the  only  afaila- 
ble  fund  for  the  payment  of  their  legacies.  And,  there- 
fore, the  other  legatees  should  be  made  parties,  unless  it 
hereafter  appears  to  be  unnecessary,  by  ascertaining  that 
the  available  funds  of  the  estate  are  sufficient  to  pay  all. 
But,  it  appears,  that  the  subsistence  of  the  infant  legatees, 
and  one  of  the  legacies  of  j02O,OOO,  has  been  paid  out  of 
the  tru8t4bnd,  pledged  for  the  indemnity  of  the  sureties. 
If  it  appeared  that  these  payments  had  been  made,  out  of 
the  funds  properly  belonging  to  John  McRae^jr.t  and 
which  he  might  lawfully  pledge  for  the  indwinity  of  hia 
Vol.  n.  64 
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sureties,  they  would  be  .entitled  to  a  credit,  to  thai  ex- 
teiU,  against  their  liability  on  account  of  the  waste  of  ^m 
personal  assets,  by  John  McRatjjr.,    But,  on  the  oontxa- 
ry,  if  these  payments  were  made  out  of  pn^ierty  belongs 
ing  to  the  estate  of  John  McRae\  ten,  9  pledged  hy  John 
McRaeyjr,^  or  his  executors,  to  indemnify  his  suretiea^ 
they  could  have  no  such  credit,  whether  the  property  bo 
applied  was  real  or  personaL     For,  John  McRae^jr,  and 
his  executors,  could  not  properly  pledge  any  pit^^erly  of 
his  testator,  to  indemnify  his  sureties  against  his  warte  of 
other  property,  or  for  his  own  debts;  and  thus  witbdrmw^ 
it  from  the  claims  of  the  legatees.     As  to  any  peisoDal 
property,  so  pledged  by  John  McRae^  jr.yikMt  legjBlees 
might  elect  to  consider  it  as  a  devastavii  by  John  McSae, 
jr.y  since  his  deed  prevented  the  legal  title  from  paasing  to 
his  executors,  and  the  property  from  being  adminisiered 
by  them  as  the  property  of  John  McRcLe^  sen.,  and  might 
charge  his  sureties  for  the  value  thereof;  in  which  cas^ 
the  latter  would  be  entitled  to  a  credit  for  so  much  of  the 
proceeds  of  such  personal  property,  as  was  duly  applied 
to  the  payment  of  the  debts  or  legacies  of  John  McRae^ 
sen;  or  the  legatees  might  elect,  in  equity,  to  cbdm  the 
property  and  its  profits  and  proceeds,  to  be  applied  to  the 
payment  of  their  legacies;  the  conveyance  being  a  breadi 
of  trust  by  the  executor,  in  which  the  sureties  parti^nted. 
The  records  in  these  cases  do  not  enai|^  us  to  ascertain 
how  much  of  the  trust-fund  was  the  property  of  Jokm 
McRae,  the  elder,  and  how  much,  of  John  McRae,  the 
younger.     The  bill  of  the  sureties,  in  one  of  the  cases, 
aliedi^t^,  that  a  part  of  the  trust-fund  belonged  to  John 
McRaCy  the  elder.     Some  of  the  land  was  of  that  descrip- 
tion;  and  the  slaves  and  turnpike  stock,  coaFeya4  ibr  the 
benefit  of  the  sureties,  and  the  bank  stock  conveyed  for 
the  indemnity  of  the  sureties  of  John  MeRae^jr.^  for  his 
debt  to  the  residuary  legatees,  may  have  been  of  that  de- 
scription.    We  cannot,  however,  ascertain  that  they  were. 
We  think  that  the  balance  due  upon  the  le^^cies  tlaimod 
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by  the  appellees,  was  sufficiently  ascertained  to  charge  the 
appellants.  By  the  will,  each  of  them  Was  entitled*  to 
£  1,000,  and  credits  have  been  given  according  to  accounts 
fomiriied  by  the  executors  of  John  McRtu^  jr. ;  and  the 
appellants  did  not  alledge  that  any  other  payments  had  been 
made.  It  is  unnecessary  to  enquire,  whether  the  accounts 
taken  in  the  other  causes,  in  which  the  appellants  were 
parties,  are  evidence  against  them  in  this;  since  the  case 
must  go  back  to  the  Court  below,  and  the  necessary  ac- 
counts be  now  taken. 

The  decrees  must  be  reversed,  and  the  cause  remanded 
for  proper  accounts  to  be  taken,  for  ascertaining  the  extent 
of  the  liability  of  the  sureties,  and  for  a  proper  disposition 
of  the  sum,  for  which  they  may  be  responsible  according 
to  the  foregoing  views/  j 


BrDTH  and  others  v.  Oweks.  1824. 

Jvne* 

An  esemtor  dttioMia  tinn  of  monej  idttiieed  to  him  bj  \m  tetdrfor  la  liia  life- 
time, ip  a  g\ftt  an<LM  %  kan  t  thii  daim  will  not  be  lOhnred  apoa  the 
execaior^t  own  oathTvid  tUgfat  ciroamstftnoes. 

Wflht  tfacH  \m  de«ned  a  legacy  in  diagiUK,  and  therefore  not  mffieieBt «»  bar 
the  wMkMT  of  bar  rigbit  to  one-tfakd  of  tfie  penonal  fropertj  to  givea. 

Where  a  deeree  is  made  against  an  exeeator  fir  bftTing  paid  the  aaaeta  in^ro- 
perlj,  he  may  be  subjected  in  the  first  instanee,  vithont  resorting  to  those 
who  have  so  improperly  reeeiyed  the  assets. 

This  was  an  appeal  from  the  Court  of  Chancery  of  Wil- 
liamsburg 

John  Owem  died  in  1830,  leaving  real  and  personal  es- 
ttte,  and  a  widow,  {the  appellee,)  and  several  children  and 
grand-diiklreii.  He  also  left  a  win,  by  which  he  be- 
qtteatiied  his  property  to  ^  children,  grand-children,  and 
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1824^   other  persons.     To  David  Ruthj  his  grand-son,  (tbe  tp- 
^^^'     peMant,)  he  gave  a  legacy  of  $  1,000,  and  appointed  htm 
Rttth,ko.  ^^  executor  with  James  Hodges;  the  latter  of  whom  died 
Owm     ^^^^  *^  testator,  and  Ruth  qualified  as  sole  executor. 

Elizabeth  OwenSf  the  widow^  filed  her  bill  against 
Ituthy  and  the  other  children  and  grand-children,  claiming 
dower  in  the  real  estate  of  John  Owens,  and  her  just  pro- 
portion of  the  personal  estate. 

Ruth  answered,  that  his  testator  died  in  debt;  that  be 
had  paid  away,  as  executor,  upwards  of  ^3,000,  in  dis- 
charge  of  debts  due  by  bond,  and  in  other  ways,  to  diftr- 
ent  persons:  that  the  testator,  before  his  death,  gave,  not 
lent,  (as  the  plaintiff  had  charged  in  her  bill,)  to  the  res- 
pondent, {8500,  saying,  in  substance:  <^I  give  you  this, 
as  you  have  had  a  great  deal  of  trouble  in  hiring  out  my  ne- 
groes, &c. ;  but,  as  I  may  live  to  become  poor,  and  you 
rich,  you  may  give  me  your  note  for  it,  payable  to  me  on- 
ly, and  I  will  call  for  the  payment  of  it,  only  in  that 
event:*'  that  the  respondent  accordingly  executed  his  note, 
payable  five  years  after  date;  but  the  said  note  was  never 
found  among  his  papers;  and  the  respondent  supposes  that 
the  said  Owens  must  have  destroyed  it,  as  the  event  had 
not  happened,  on  which  he  was  to  claim  the  payment  of 
it;  and  he  declared  his  willingness  to  render  an  account  oi 
his  administration. 

The  infant  defendants  answered  by  ttieir  guardian,  re- 
ferring to  the  answer  of  Ruth;  and  was  taken  as  cooiBm- 
ed  against  Salfy  Hodges,  one  of  the  defendants. 

The  Chancellor  ordered  an  account  of  Ruth^s  adrnmis- 
tration. 

The  commissioner  accordingly  made  up  an  nceount,  in 
which  he  reported  a  balance  in  favor  of  Ruth,  TSie  plain- 
tiff filed  exceptions  to  the  report,  in  the  following  particu- 
lars: 1.  Because  he  had  not  charged  the  defendant  Ruth 
for  th^  sum  of  $  500,  and  interest,  lent  by  the  testator  to 
the  said  Ruth.  2.  Because  he  had  given  credit  to  the  said 
Ruthy   in  his  administration  |ccount,   for  the  sum  of 
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jli2,600,  as  for  so  much  money  retianed  for  himsdf  and 
Sarah  Hodges,  Mary  Carson,  and  Salfy  Bumiam,  as 
ereditora  of  his  testator,  on  the  notes  executed  by  the  tes- 
tator to  them  respectively,  shortly  before  his  death,  when 
these  sums  ought  not  to  have  been  so  credited;  the  said 
notes  not  being  debts  due  by  the  testator,  but  being  only 
disg^uised  legacies,  and  received  by  the  said  obligees,  as  le- 
gacies, and  not  as  debts,  &c. 

The  affidavits  of  David  Ruth,  Anne  Hay  den,  Eliza- 
beth Hodges,  and  others,  were  taken. 

David  Ruth  swears,  that  the  bonds  or  notes  executed 
by  Jo?m  Owens,  some  short  time  before  his  death;  one  for 
$  100  to  him  the  said  David  Ruth;  one  for  $  1,000  to 
SaUy  Hodges;  one  for  $  500  to  Mary  Carson;  and  one  for 
j8  100  to  Sally  Bumham,  were  all  delivered  by  him  the 
said  John  Owens  to  the  said  per^ns  respectively,  immedi- 
ately after  his  signing  the  same;  except  that  the  one  to 
Mary  Carson  was  delivered  to  the  affiant  for  her,  (she  not 
being  present  at  the  time,)  and  afterwards  delivered  by 
him  to  her  accordingly. 

wfnne  Hayden  swears,  that  the  four  bonds,  or  notes, 
were  executed  by  John  Owens  shortly  before  his  death,  as 
mentioned  above:  that  the  notes  to  Ruth,  Sally  Hodges, 
and  Sally  Bumham,  were  delivered  by  the  said  Owens  to 
the  respective  parties,  at  the  time  immediately  after  they 
were  executed,  aadtwo  or  three  days  before  Owens^  death: 
tbit  the  one  to  Mary  Carson,  for  $  500,  was  delivered  by 
the  said  Ou>ens,  at  the  time  of  the  delivery  of  the  above 
bonds  or  notes,  to  the  said  David  Ruth,  for  the  said  Mary 
Carson,  she  tiot  being  personally  present. 

Elizabeth  Hodges  swears,  that,  two  or  three  days  before 
the  de^  of  John  Owens,  she  was  called  upon  to  witness 
a  bond  oitf  note  to  David  Ruth  for  $  1,000;  one  other 
bond  or  note  to  SaUy  Hodges  for  $  1,000;  another  bond 
or  note  to  Misry  Carson  for  0  500;  and  another  to  Sally 
Bumham  for  $100:  that  the  said  Owens,  immediately  af- 
ter theexeeutioB  of  the  said  papers,  delivered  the  notes  to 
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1824.    Sutkf  Bumham^  and  Hodges^  to  the  reapectire  . 

^J}^^  to  whom  they  were  mAde  payable;  and  the  note  to' ^ 

R«cfa,&e.  Caraon  was  delivered  to  Suthj  for  h«-;  and  Oioea^iv^ 
Q^^    marked  that,  live  or  die,  he  wanted  the  boaineas  clone. 

The  Chancellor  decreed  a^ast  Ruth  for  the  {woportioi 
of  the  rents  and  profits  of  the  real  estate,  to  which  the  wi- 
dow was  entitled,  yx^  s^pointed  eommiasioDen  to  lay  off 
her  dower  in  the  real  estate,  and  daves.     And  he  furtlier 
decreed,  that  Ruth  ought  to  have  been  charged  with  the 
*  sum  of  $  500,  lent  to  him  by  the  testator,  and  ihereiare 
sustained  the  first  exception:  that  the  notes  ereeated  by 
the  te^Utor  to  Ruth^  Hodges^  Carsony  and  Bumkam%^ 
ou^t  to  be  considered  only  as  means  adopted  to  deleiLt  and 
elude  the  claims  of  ttie  plaintiff:  that  they  did  not  create  a 
d^t  absolutely  and  irrevocably  due,  and  payable  by  the^ 
testator  to  these  persons,  being  meant  to  seenre  ^le  pi^- 
ment  of  the  legacies  intended  to  be  left  to  4ho8e  very  per- 
sons by  his  will,*  and  were,  in  dieir  nalure,  teatameatary, 
and  revocable.      He    therefore   decreed,  that  the   aaid 
plaintiff  should  reoover  against  the  defendant  RuiJk,  g86§ 
66,  being  one^ird  part  of  the  md  neta,  wfth  mleiest 
from  the  1st  day  of  January,  1822,  tiB  payiMai,  lie. 

From  this  deoision»  the  def(»idAnt  Ruik  obtUMd  aa 
af^ieal. 

Leigh,  for  the  appdlaet. 

fVickhamy  for  the  af^llees. 

June  11.  Judge  CAaa,  delivered  bia  opinon. 

This  is  a  bill  filed  by  the  widow  of /qAa  rVurm^i^innt 
the  executor,  devisees  and  legatees,  claiaiaig  her  dower  in 
the  real  estate,  and  her  portion  of  the  slaves  aai  other 
personal  estote.     Answers  were  filed  by  the  dnfenduits. 

*  Tken  tevend  mnu  wan  left  as  kfMi«%«i  te  mB, 
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The  Chaneellmr  ap^inted  commissioners  to  lay  off  the 
widow's  dower  in  the  lands,  and  her  third  of  ther  slaves; 
and,  sent  the  administration  account  to  a  master  to  settle  soth,  &e. 
and  report     The  report  was  returned  with  exceptions,     qwcw. 
The  Chancellor  considered  them,  settled  the  principles  of 
the  case,  and  re-committed  the  account,  for  a  more  special 
report  as  to  the  same  points.     From  tti^s  order,  the  appeal 
IB  taken.     There  are  two  points  in  dispute;  1st  The  sum 
of  $  500  chm-ged  in  the  bill  to  have  been  a  loan  from  the 
testator  to  Ruth  the  executor.      Buth,  in  his  answer, 
claims  this  as  a  gift:  that  his  grand-father,  some  time  be- 
fore his  death,  gave  him  the  money,  saying,  ^^  I  am  now 
rich,  you  are  poor;  should  our  circumstances  be  reversed, 
you  must  return  this:"  that,  with  this  understanding,  he 
received  the  money,  and  executed  a  note;. which,  not  be- 
ing among  the  testator^s  papers,  he  presumes  was  de* 
stroyed,  because  it  was  never  intended  to  demand  the 
naoaey.     Two  witnesses  say,  that  about  three  years  be- 
fore the  testator's  death,  while  Suth  was  in  the  waitem 
country,  they  frequently  heard  him  say  he  had  given 
Buth  $  500,  and  if  he  made  a  good  use  of  it,  would  give 
him  $  500  more.     This  is  all  the  evidence  on  that  point 
Not  a  word  is  said  about  this  money  in  the  will,  although 
it  contains  devises  and  bequests  to  Suth  of  much  other 
property;  particularly,  the  sum  of  $  1,000.     The  will  too 
is  made  about  three  years  before  the  testator's  death;  pro- 
bably, near  the  time  of  the  loan  of  the  11500.     It  may  be, 
that  the  testator  considered  this  as  part  of  the  legacy, 
and  that  the  other  $  500,  mentioned  by  the  witnesses,  was 
intended  as  the  residue.  This,  however,  is  but  conjecture. 
The  commissioner  refused  to  charge*  this  $  500  as  a  part  of 
the  test^^nr's  estate  to  be  accounted  for  by  the  executor. 
An  exception  was  taken  on  this  ground,  and  sustained  by 
the  Chancellor. 

I  Mt  some  doubt  at  first,  whether  this  was  not  in- 
tended as  a  gift;  but  further  reflection  has  satisfied  me, 
that  the  Chancellor  was  right     The  evidence  was  too 
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slight  to  establish  a  gift;  eipeciallj,  as  Rxsth  was  present 
to  the  testator's  mind  in  making  his  will,  was  the  object 
of  his  bounty;  and,  he  would  hardly  have  omitted  this 
%  500y  if  he  had  intended  to  add  it  to  his  other  bequests. 
It  would  be  dangerous  to  su£fer  an  executor,  under  sudi 
circumstances,  by  his  own  oath,  and  eridence  so  slender, 
to  set  up  a  claim  t*ta  part  of  his  testator's  estate. 

The  next  point  is,  ^th  respect  to  four  notes  executed 
by  the  testator,  one  to  Ruth  for  %  1,000,  one  to  Sarah 
Hodge9  for  0 1,000,  one  to  Mary  Carson  tor  $500j  and 
one  to  Sally  Bumham  for  $100.  The  executor  dis- 
charged these  notes,  and  ckimed  a  credit  for  them  as  ibr 
debts  of  the  testator.  The  commissioner  allowed  the  cre- 
dits. This  was  excepted  to,  and  the  exception  sustained^ 
because,  the  notes  were  legacies  in  disguise.  Th^  were 
given  to  the  same  persons  to  whom,  in  his  wiU,  the  testa- 
tor had  left  legacies  of  the  very  same  amount;  and,  some 
of  the  witnesses  proved,  that  when  he  executed  the  notes 
(about  three  days  before  his  death,)  he  declared  that  it 
was  to  reduce  the  l^acies.  This  point,  iDdeed^  is  too 
clear  for  doubt  or  remark,  and  was  very  properly  aban- 
doned in  the  argument 

But  it  was  contended,  that  in  allotting  to  the  widow  her 
share  of  these  sums,  the  Chancellor  ought  not,  in  the  first 
instance,  to  have  decreed  against  the  executor;  but  (hav- 
ing all  the  parties  before  the  Court)  ou|^t  to  have  decreed 
against  the  payees  of  the  notes,  the  widow's  proportion  o£ 
the  money,  which  each  of  them  had  received.  It  was 
said,  that  this  would  prevent  mukipHcity  of  actions,  would 
put  the  saddle  on  the  right  horse;  and  that  this  was  the 
course  adopted  and  settled  by  the  Court^in  the  hte  ease  of 
Chamberlayne  v.  Ttmpk.  Stare  decisis  is  ajiafe  and 
sound  maxim,  and  I  should  be  among  tb€  last  to  counsel  a 
departure  from  it  I  have,  therefore,  examined  the  ease  of 
Chamberlayne  v.  Tsmple,  determined,  if  I  found  ft  go- 
verning the  present,  to  submit  at  once  my  piivacle  judg- 
ment to  the  rule  settled  by  the  Court     But  I  h«vr^Hm<l 
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it  a  ease  so  materially  differing  from  this,  as  well  to  warrant 
a  different  eourse  of  decision.  There,  nrnple,  a  creditor, 
sued  the  administrator  of  Chamberlaynej  and  recovered  Koth,  &«. 
judgment  Finding  no  assets  to  satisfy  his  debt,  he  filed  owoit. 
a  bill  against  the  administrator  de  bonis  non  of  Chamber- 
layncy  and  some  of  his  children,  to  whom  he  had  by  several 
deeds,  conveyed  sundry  slaves;  alledging,  that  these  con- 
veyances wwe  voluntary  and  fraudulent  as  to  creditors  of 
the  donor;  and  praying,  that  the  slaves  might  be  subjected 
to  the  payment  of  his  demand.  Here  we  see,  that  the  sole 
end  of  the  bill  was,  a  decree  against  the  slaves  in  the 
hands  of  the  donees.  The  personal  representative  of 
Chamberlayne  was  brought  before  the  Court,  not  for  a 
decree;  but  merely  because,  as  the  creditor  assailed  the 
conveyances  on  the  ground  of  a  defect  of  assets  ia  the  do- 
nor, it  was  proper  that  the  personal  representative  should 
be  in  Court.  The  Chancellor's  decree  was  general, 
that  the  deeds  were  fraudulent  and  void,  and  that  the  pro- 
perty be  surrendered,  to  be  sold  for  the  satisfaction  of  the 
judgment  In  the  argument  of  the  case  here,  it  was  ob- 
jected that  the  donees  ought  not  to  have  had  a  general  de- 
cree against  their  property;  but  should  have  been  subject- 
ed to  a  rateable  contribution  for  the  satisfaction  of  the  judg- 
ment; and  the  Court  did,  in  that  particular,  reform  the 
decree,  taking  care  to  state,  in  the  most  special  manner, 
the  reasons  applicable  to  that  particular  case,  which  indu- 
ced them  to  do  so.  I  think  it  will  be  seen  at  once,  that 
the  case  before  us  is  materially  different  The  widow  calls 
on  the  executor  for  her  share  of  the  personal  estate  of  her 
husband.  The  executor  says,  ^^I  have,  paid  away  such 
and  such  sums,  to  satisfy  creditors^  Of  diis  you  can  have 
no  portion.''  The  Court  dedMles  that  these  were  not 
debts;  and,  in  relation  to  the  widow,  form  a  part  of  the  per- 
sonalty. But,  says  the  executor,  ^^  although  I  have  paid 
these  monies  wrongfully,  yet  I  luive  paid  them;  and  the 
decree  ought  to  be,  not  against  me,  but  against  those  who 
have  received  the  money."  The  answer  is,  "  Your  wroog- 
VoL.  n.  65 


Oweoi. 
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1824.    f«l  payment  U  no  payment  at  all.     You  are  the 
^^^     represenUtive,  and  liable  to  the  claimant;  nor  can  jjkm],  by 
^[^1^  a  misapplication  of  the  funds,  shift  off  that  liability.  '*    Aad 
diis  general  answer  applies  with  particular  foroe    to   tbe 
case  before  us;  for  it  is  clear,  that  there  has  been  no  sw- 
prise  in  this  business.     The  executor,   when  be  paid  off 
these  notes,  knew  well  that  the  payment  of  them  as  dekfes 
would  be  disputed.     The  receipts  he  took,  prove  this. 
They  state  that  he  paid  them  in  satisfaction  of  the  legaciet 
given  by  the  will;  hu  own  being  one  of  them.     If  he  hmd 
not  chosen  to  take  upon  himself  the  risque  of  tbepayineiil^ 
he  might  hava  brought  the  parties  into  equity,  to  Uti|gate 
the  matter.     Under  these  circumstances,  I  tbink  Oie  de- 
cree was  properly  rendered  against  him,  and  ought  to  be 
affirme4« 

The  other  Judges  concurred,  and  the  decree  was  accor- 
dingly affirmed. 


1824.      M^Mahon  and  others  v.  Fawgett  and  others. 

Where  there  are  tevena  laretiei  to  a  bond,  and  the  principal  eoDTejt  property 
in  trust  to  indemtiify  tome  of  Oiem,  and  the  rettare  not  ^imiclMi  fir  Indbe 
4aed«  ifae  nrelies  who  art «  oiMtted  Aal^  ^nemtMett,  bo  fMtMMAf 
the  deed  of  truft. 

This  was  an  apped  from  an  interltxsutory  decree  of  die 
Soperior  Court  of  Chancery  of  Staunton, 

The  bill  was  exhibited  by  APAtmhon,  Orunmu^y 
Putkerjbrd,  Efflnger,  Martz,  Bird,  and/.  Peoie,  adni- 
utetrator  of  A  Peaie,  deceased,  setHng  farth,  that  they, 
together  witfi  O.  Rr  Harrison^R.  Harrimm,  8itt$y  8Mlh 
man^  Smithy  OnmbiU,  JFimcett^  Fkteker,  Watermmh 
^enee,  and  Reader^  were  the  officid  sureties  of  jRww/ 
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S€$ganj  deputy  of  Walter  Davis,  Sheriff  of  Boekingham;    1824. 
that  the  sureties  had  sustained  heavy  losses,  and  were     '^"^' 
likely  to  suffer  more;  and  that  Bagan  had  executed  a  deed  m'MbIm^ 
of  trust  of  900  aeres  of  land  in  Sackinghanij  and  some       ^' 
personalty,  to  indemnify  all  his  official  sureties.     That   ^^^^^U 
Sagan  had  become  insolvent;  and  the  plaintiffs,  as  his 
sureties,  had  been  compelled  to  pay  large  sums  of  money, 
and  were  liable  for  other  large  sums.     That  the  personalty 
pledged  for  their  indemnity  was  subject  to  prior  incum- 
brances far  b^ond  its  value.     That  the  land  was  also  sub- 
ject to  prior  incumbrances,  viz:  1st  A  deed  of  trust  exe* 
cuted  by  Bagan  to  IV.  Herronj  dated  May  13,  1818,  to 
indemnify  B.  Oray^  as  Bagan^s  endorser  at  the  Valley 
Bank.     Sd..  Another  deed  of  trust  executed  to  Herron^ 
dated  September  24,  1819,  to  secure  to  Or  ay  several  debts 
of  $  600,  $  1,200,  and  |l400,  with  interest.    Sd.  A  deed  of 
trust  executed  by  Bagan  to  the  same  Gray,  for  the  benefit 
of  Gambill  and  Fawcett,  dated  January  24,  1820,  which, 
reciting,  diat  Gambill  had  become  Bagan^e  surety  to 
John  Bush  for  0800,  to  Jacob  Bush  for  jl400,  and  to 
M.  Doubt  for  about  0200:  that  Fawcett  was  his  sure^ 
to  E.  Ntchol  for  400  dollars,  to  B.  Kite  for  650  dollars,  to 
Z>.  Smith  for  1,300  dollars,  to  Af.  Sheeler  for  1,300  or  1,800 
dollars,  to  B.  Gaines  for  200  dollars,  to  T.  Scott  for  1,000 
dollars,  and  to  the  Valley  Bank  for  2,700  dollars;  \h»i,  pos- 
sibly, Gambill  and  Fawcett  mi^ht  be  sureties  for  Bagan 
for  other  debts,  (exclusive  of  their  suretyship  for  hin^  as 
deputy  Sheriff;)  and  that  the  intention  of  the  deed  was,  to 
indemnify  Gambill  and  Fawcett  against  all  their  private 
suretyships  for  Bagan,  whether  therein  specified  or  not,' 
provided,  Ihat  if  GambiU'Wd  Fawcett^  or  either,  should 
be  compelled  to  pay  any  monie^y  reason  of  such,  their 
private  suretyships  for  Bagan;  in  that  event  Gray,  tb^ 
trustee,  at  the  request  of  Gambill  and  Fawcett,  or  of 
ifUehever  should  be  so  compelled  to  pay  su^  monies, 
shoald  sell  jo  much  of  the  land  as  would  suffice  to  satisfy 
such  sums  as  they,  or  either,  shotJdhave  been  compelled 
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1824.  to  pay^  and  to  defray  expenses.  The  bill  then  proceeded 
•'«»«•  to  charge  a  fraudulent  and  collusive  sale  under  the  loA 
M'Mahoo,  mentioned  deed  of  trust;  a  sale  unauthorised  by  the 
^^'  terms  of  the  deed;  and  designeUly  so  conducted  as  to  pre- 
Faweett,  y^nt  all  competition,  and  to  enable  Oambill  and  Fcnocttt 
to  porchase  the  subject  at  less  than  its  value,  and  to  defeat 
the  indemnity  provided  for  Ragan^s  official  sureties;  that, 
in  the  first  place^  the  deed  authorised  a  sale  on/y  in  cast 
Oamhill  and  Fawcett  should  be  compeUed  to  pay  monies 
by  reason  of  their  suretyships  for  Ragan:  they  had  never 
been  compelled  to  pay  any  thing.  In  many  of  the  cases 
several  other  persons,  in  onCy  fifteen  or  sixteen  others  were 
bound  as  co-sureties  with  them:  yet  they  Toluntanly  took 
on  themselves  the  whole  burthen.  They  procured  suits 
to  be  brought  against  them  by  the  creditors,  to  whom  they 
were  bound  as  sureties  for  Reagan;  in  several  instances, 
ihey  procured  such  suits  to  be  brought  against  themselves 
alone,  omitting  their  co-sureties,  and  even  Ragan  himself; 
in  some  cases,  where  Ragan  was  joined  in  the  writ,  they 
directed  the  process  not  to  be  served  on  him;  w[kd  then 
they  confessed  judgments  at  the  term  to  which  the  writs 
were  returnable;  but  no  executions  were  levied,  nor  any 
monies  paid,  though  Oambill  and  Fawcett  gave  tb^  own 
bonds  to  the  creditors,  with  an  understanding  that  they 
were  to  wait  till  the  money  could  be  rsdsed  out  of  the  trust 
subject  In  one  instance,  the  bond  was  renewed  to  the 
creditor  with  exactly  the  same  sureties  bound  in  the  onginsl 
bond.  One  of  these  debts,  (that  to  Oaines^)  was  usurious. 
Whether  the  others  were  justly  due,  or  how  much  thereof 
was  due,  was  unknown:  thepr^pitate  confession  of  judg* 
ments  prevented  all  investigation*  They  pursued  the  same 
course  in  respect  to  thre#  suretyships,  not  particularized  in 
the  deed,  (for  these,  it  was  questioned  whether  the  deed 
creates  any  lien,)  in  all  which,  others  were  jointly  bound  as 
sureties  with  them.  All  this  was  done  to  afford  a  coloura- 
ble pretext  for  selling  the  trust  subject  b^ore  they  hadmif^ 
fered  loss.     Ragan  was,  at  first,  very  much  dissatisfied 
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with  these  preliminary  proceedings,  but  ihey  made  ar-    1824. 
rangemenis  with  hitrij  which  kept  him  quiet  •'«^- 

That,  in  the  next  place^  Gambill  and  Faiacett  had  no-  M'Mahon, 
tice  inserted  in  the  advertisement  of  the  sale,  that  the  pur-      ^ 
chasers  should  pay  the  money  within  two  hours  after  the  Fawectt, 
sale;  but  they  did  not  insert  in  the  advertisement,  another 
condition,  that  the  money  should  be  paid  in  specie;  that 
they  reserved  till  the  instant  of  the  sale,  and  then  they  gave 
notice  by  their  crier,  that  payment  in  specie  was  expect- 
ed, and  would  be  insisted  on. 

That,  in  the  third  piace^  the  sale  was  made,  not  for  the 
joint  benefit  of  both,  but  for  the  several  benefit  of  each ; 
and  they  arranged^between  themselves  and  with  the  trus- 
tee, that  Gambill  should  purchase  part  of  the  subject,  and 
Fawcett  the  residue,  at  prices  agreed  on.     Accordingly, 
63  acres  were  first  set  up,  and  cried  out  to  QambilVs  bid, 
for  j8 1,873;  and,  then,  the  residue  was  set  up  and  cried 
out  to  FawcetVs  bid,  for  86,527  97;  the  crier,  in  each 
case,  demanding,  ^^  who  would  give  more  for  less  land?'' 
That,  in  the  fourth  placcy  though  Fawcett  and  Oray 
were  jointly  bound  as  Bagan's  endorsers  to  the  Valley 
Bank,  and  though  the  sale  was  made  to  indemnify  Faw- 
cett  on  account  of  that  same  suretyship,  and  though  a  large 
part  of  that  debt  had  been  paid  off;  yet,  it  was  proclaimed, 
that  the  sale  was  made  subject  to  the  incumbrances  of  both 
the  deeds  of  trust  for  the  benefit  of  Gray^  the  first  of 
which  provided  for  Gray^s  indemnification  on  the  very 
same  account     That  having,  by  these  contrivances,  com- 
pletely excluded  all  competition,  Gambill  and  Fawcett^ 
between  them,  bought  tjbe  whole  land,  worth  between 
25,000  an^  30,000  dolla|i9^  for  about  %  8,400.     And  these 
contrivances  were  made  in  conetrt  with  Gray^  the  trus- 
tee; whose  object  was,  not  only  to  favour  Gambill  and 
Fawcett  J  and  to  defeat  the  indemnity  of  the  plaintiffs,  but 
to  ^preclude  enquiry  as  to  the  consideration  of  the  debts 
secured  to  himself  by  the  deed  of  trust  of  September  24tb, 
1819^  two  of  which  debts  (those  of  1,200  and  600  dollars,) 
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were  iiatirious;  and  the  debt  of  400  dollars  was  a  debt 
due  by  one  Eli  Harry  to  GVay,  for  whom  Riigan  w» 
Mn^shoB,  bound  only  as  surety,  and  Harry  was  perfectly  solvent 
^^'      That  after  the  purchase  of  the  whole  land  had  been  thm 
Fnwoctt,  fraudulently  accomplished,  Oambill  conveyed  the  63  acres 
he  had  bought,  and  Fawcett  137  acres  of  that  which  he 
had  bought,  to  Richard  Bagan,  father  of  Daniel;  and 
Oambill  took  a  deed  of  trust  of  the  200  acres  firom  Michard 
jRagaUf  to  secure  him  the  whole  amount  he  claimed  oa  ae* 
count  of  his  suretyship,  for  Daniel  Bagan^     The  biQ 
made  Gambill  and  Fawceitf  and  Chre^y  (tbeit  tnutse^) 
Gray,  (in  his  own  right,)  and  Herron,  (the  tr^Mlee  tar 
Chrayj)  Harry,  {Gray^s  debtor  for  the  400  dottara,)  and 
O.   iV.  Harrison,  R.  Harrison,  Sites,  Shipman,  Jibr. 
Smith,   Waterman,  Fletcher,  Beader,  Pence,  (eo-«iire- 
ties  for  Bagan,  in  his  official  bond,)  Bagan,  the  depofy 
Sheriff,  and  Bichard  Bagan,  his  father,  d^endants;  and 
prayed,  that  the  amounts  for  which  Oambill  and  Fokoeeit 
were  bound  as  sureties  for  Daniel  Bagan,  and  which  they 
had  paid,  might  be  ascertained;  that  the  amount  of  the 
debts  due  Chray,  and  the  consideration  thereof,  might  be 
ascertained;  that  the  land  might  be  fairly  sold  for  Ihe bene- 
fit of  Bagan^s  official  sureties;  and  guieral  rel»£ 

Bichard  Bagan^s  answer  states,  that  the  63  acres  f^ 
land  bought  by  Gambill,  was  purchased  for  him  and  at 
his  request,  and  therefore  conveyed  to  him  by  Oambill:  . 
that  Fawcett  also  conveyed  liim  137  aeres  of  the  land  be 
bought;  but,  in  truth,  a  much  larger  portion  of  the  land 
bought  by  Fawcett,  was  the  property  of  this  defendant; 
for,  though  he  had  given  his  son  Daniel  possession  of  i^ 
and  intended  to  devise  it  to  hin^  he  had  never  cob vayed 
the  title  to  him:  that  he,  therefore,  agreed  to  relinquiah 
his  title  to  all  the  rest,  and  to  procure  the  reUnqm&hment 
of  dower  of  his  own  and  Daniel  Bagan^s  wives,  In  consi- 
■  deration  that  Fawcett  would  release  and  convey  to  Uim 
this  137  acres.  It  was  the  part  of  the  land  on  which  his 
son  Daniel  lived;  and,  he  owned,  that  be  meant  it  as  4  pro* 
vision  ta  keep  that  son  from  suffering. 
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OambilPs  answer  stated,  that  he  was  present  when 
Ora$/  lent  Ragan  $  1,200,  secured  by  the  deed  of  trust 
of  September  24,  1819,  and  saw  the  money  advanced;  M'Mahab, 
and,  as  to  the  sale  made  under  his  and  Faiocett^s  deed  of  ^ 
tnastf  denied  that  there  were  any  unfair  contrivances  to  ^J^ 
prevent  competition,  to  produce  a  sacrifice  of  the  pro- 
perty, and  to  secure  undue  advantages,  as  imputed  in  the 
biiL  That  Faweett  had  offered  to  give  the  ofiScial  sure- 
ties the  benefit  of  the  deed  of  trust  executed  for  his  and 
ChifnhilPs  benefit,  so  far  as  he  was  concerned,  if  they 
would  concur  to  relieve  him  from  his  private  suretyships; 
and,  they  refused  to  accede  to  the  proposal.  That  it  was 
true,  Gambill  did  give  notice  to  the  persons  to  whom  he 
was  bound  as  Ragan^a  surety,  to  bring  their  suits,  and  he 
had  promptly  discharged  their  claims:  prompt  proceedings 
were  necessary  to  his  security.  That  he  bought  63  acres 
of  the  land,  for  th^  amount  to  which  he  had  been  subjected 
as  private  surety  of  Ragan;  and,  it  was  a  high  price: 
this  pert  of  the  land  was  sold  exempt  from  prior  incum- 
brances; and  speeiie,  in  payment  of  the  purchase  mooey, 
was  not  required  at  the  sale  of  this  63  acres.  That  the 
terms  of  sale  were  stated  in  writing,  and  publicly  read  at 
the  sale.  That  ChtmUU  bought  the  63  acres  of  land  for 
Biehard  Ragan^  (that  pwoel  was  designated  by  Daniel 
Ragan,  according  to  the  privilege  reserved  to  him  in  the 
deed  of  trust;)  he  conveyed  that  parcel  to  R.  Ragan; 
Faweett  also  conveyed  htm  136  acres  of  the  land  he 
bought,  (tjiat  much  being  really  R,  Ragan's  property, 
Hbovgh  he  had  given  his  son  Daniel  possession  of  it,  and 
devised  it  to  him  by  his  will,)  in  consideration  that  R, 
Ragan  wwAA  release  all  ehim  to  the  residue  of  the  land, 
and  procure  his  own  and  his  son's  wives  to  relinquish  their 
dower;  and  then,  R.  Ra^an  gave  OmmbiU  a  deed  of  trust 
of  the  whole  200  acres,  to  secure  the  payment  of  the  sum 
he  had  given  for  the  63  acres. 

Fawcett's  answer,  gave  fte  same  account  of  the  con- 
Te3raiifie  of  the  1S7  acres  by  him  to  Richard  Ragan,  as 
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that  contained  in  i?.  Bagan^s  and  GambiWs  answers: 
denied  all  the  charges  of  unfairness,  collusion,  contrivan- 
M'MHhon,ces  to  prevent  pompetition,  imputed  by  the  bill  to  the 
t,.\  sale  under  his  and  GamhilVs  deed  of  trust;  and  gave  t 
'^"ScT**  minute  detail  of  the  whole  transaction;  that  he  had  offered 
to  give  the  official  sureties  all  the  benefit  he  was  entitled 
to  under  that  deed  of  trust,  if  they  would  relieve  him 
from  his  private  suretyships  for  Ragan,  or  join  him 
therein;  and,  they  rejected  the  proposal.  That  he  and 
Gambill  were  bound  for  different  debts.  That  he  did 
require  the  persons  to  whom  he  was  bound,  to  bring  suits, 
but  did  not  desire  them  to  omit  his  co-sureties  or  Raf^an 
himself.  That  he  also  confessed  judgments,  and  dis- 
charged them  by  giving  the  creditors  his  own  obligations; 
many  of  the  debts,  however,  for  which  he  was  bound, 
were  yet  unsatisfied;  some  were  still  in  suit;  some  had  ne- 
ver been  put  in  suit  That  the  judgments,  thus  discharged, 
amounted  to  6,399  dollars  88  cts. ;  the  land  he  bought 
at  the  sale,  was  sold  to  raise  that  sum :  he  was  bound  for 
much  more:  and  he  owned,  that  he  wished  fo  have  the  /and 
sold  in  such  a  way,  and  to  buy  it  at  such  a  price  as  would 
enable  hTm,'hy  re-sales,  to  obtain  full  indemnity.  That 
he  did  require  that  ^j^cte  should  be  paid  for  the  purchase 
money,  as  he  had  a  right  to  do;  not,  however,  to  exclude 
fair  competition;  but,  to  prevent  the  interference  of  med- 
dlers. That  the  land  sold  at  its  just  value,  considering  the 
incumbrances  on  the  title;  which  he  detailed  at  Jai^. 
That  it  was  not  sold  to  pay  any  part  of  the  debt  due  to  the 
Valley  Bank,  for  which  he  and  Crrat/  were  jointly  bound, 
as  endorsers;  and,  that  debt  was  still  due.  That  there 
was  no  arrangement  made  wilh  Daniel  Ragan  for  his 
benefit  That  there  was  no  usury  io  »ny  of  the  debts  for 
which  he  was  bound  as  surety;  and,  the  allegaUon  in  the 
bill  concerning  the  debt  due  to  Oaines  was  founded  ha 
mistake. 

Fletcher^ s  answer  stated,  that  he  was  one  of  the  pri- 
vote,  as  well  as  one  of  the  official  sureties  of  D.  Ragan: 
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and  that  Ragan  had  executed  a  deed  of  trust  of  the  same 
land,  to  indemnify  him  from  loss,  by  reason  of  h\s  private 
•suretyships,    prior  to   the  execution  of  the   deed  under  M'Mahon, 
'which  the  official  sureties  claimed;  and  expressly  acquit-       *^' 
ted  Gambill  and  Fawcett  of  all  blame,  in  every  part  of  Fawcett, 
their  proceedings. 

Fencers  answer,  acquitted  Oambill  and  Fawcett  of  all 
blame;  and  added,  that  he  was  not  Ragan^s  surety  to  the 
same  extent  with  the  plaintiffs,  not  being  surety  in  his 
bond  for  collection  of  taxes;  and  that,  for  most  of  the 
private  debts  of  Ragan^  for  which  Fawcett  was  bound  as 
surety,  this  defendant  was  also  bound. 

The  answers  of  Sites^  Reader  and  Shipmariy  Water- 
man^ R.  Harrison^  and  Smithy  were  not  materially  va- 
riant: some  expressly,  and  in  strong  terms,  acquitted 
Omnbill  and  Fawcett  of  all  blame;  others  disclaim  all 
knowledge,  and  all  suspicion  of  the  misconduct  imputed  to 
them. 

Harry^s  answer  stated,  that  it  was  true  that  the  %  800 
due  to  Oraj/y  was  originally  his  debt  to  ^ray  for  rent, 
for  which  Z>.  Ragan  was  bound  as  his  surety;  but,  in  the 
course  of  dealings,  (particularly  detailed, )  Ragan  became 
flarry^tf  debtor  for  jS  620;  and,  in  consideration  thereof^ 
and  that  Ragan  had  never  made  any  advancement  to  Har- 
ry^s  wife,  who  was  his  daughter,  Ragan  assumed  to  pay 
Gray  the  $  800. 

Daniel  Ragan^s  answer  stated,  that  the  debts  secured 
to  Chay  by  the  deed  of  trust  of  September  24, 1819,  were 
fairly  due,  and  none  of  them  usurious;  and  confirmed  the 
account  given  in  Harry^s  answer  of  the  particular  debt 
therein  mentioned:  that  this  defendant  was,  at  first,  dissa- 
tisfied with  Gambill  and  Fawcett^a  proceedings,  but  that 
dissatisfaction  ceased,  on  an  assurance  being  given  him  by 
Fawcett f  that  whatever  part  of  the  land  he  should  pur- 
chase, should  be  again  sold,  on  a  credit,  and  the  proceeds 
applied,  as  far  as  they  would  go,  to  the  payment  of  Ra- 
gan's  debts:  that  there  was  no  unfairness  in  the  sale  made 
Vol.  ii.  66 
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1824.    UQder  Oamhill  and  FawceWs  deed  of  trust;  no  arrangement 

Jwie.     ^ag  made  with  them  for  his  (D.  Ragan^s)  benefit:  h'lsiii- 

W\uaioD,^her  purchased  the  parcel  of  63  acres,  and  the  1S7  acres 

^'      was  conveyed  to  him  by  Fawcttt;  and  p^rinittad  him  tB 

f»i^u,  keep  possession  of  it,  and  he  hoped  would  contiiiue  that 

kindness;  but  the  property  belonged  to  his  lather. 

Answer  of  Herron^  trustee  for  Ctray^  stated,  tliat  he 
was  present  when  the  $  1200,  secured  by  the  deed  of  trust 
of  September  24,  1819,  was  advanced  by  €hra^  to  Bth 
gan:  that  the  sum  was  actually  lent  by  Gratf  to  Magtm^ 
Gray^s  answer  denied  all  unfairness,  coJlusion,  eontri* 
vances  to  prevent  competition,  in  the  sale  made  by  bun  aa 
trustee  for  Oambill  and  Fawcett;  gave  a  history  a{  that 
transaction,  corresponding  with  that  given  by  ChimhiU 
and  Fawcett  in  their  answers;  and  exhibited  the  written 
terms  of  sale,  which  were  read  and  proelaimed  at  the  time^ 
It  was  true,  the  crier  did  make  some  such  blunder  in  star 
ting  the  terms  of  sale,  as  that  mentioned  in  the  bill;  but  it 
was  immediately  corrected,  and  no  body  was  deceived  by 
it  In  the  sale  of  that  part  which  was'sold  far  jFoMflctf/^s 
benefit,  specie  payment  was  required  at  Fawoe^fs  io- 
stance:  the  trustee  obeyed  Fawcett* a  iDStrQCtM>n  in  tkat 
particular,  with  reluctance;  but  he  conceived  that  Fc^wctH 
had  a  right  to  dictate  that  condition.  It  wasnottnja,  thai 
Eagari*s  debt  to  the  Valley  Bank,  for  which  he  and  Fm^^ 
cett  were  jointly  bound  as  endorsers,  had  been  paid.  And* 
with  regard  to  the  deed  of  trust  of  September  S4>  lai^, 
the  debts  therehy  secured  to  Oray,  were  justly  doe  te 
}iim  from  Bagan,  and  in  no  wise  tainted  with  usury. 
General  replication  to  all  the  answers. 
In  this  stage  of  the  proceedings,  the  piaintiA  &xkihUod 
a  petition;  in  which,  after  briefly  recapitulating  the  porpert 
pf  their  bill,  they  set  forth,  that  Fawtttt  had,  pending  lihe 
suit,  laid  off  the  land  bought  by  him  into  lots,  und  aoldett- 
v^ral  of  them  to  the  defendant  *iR7fi*,  who  had  aold  pasr- 
cels  to  6.  Wertenbaker^  J,  Jrnky  P.  Irick,  and  JF.  iV- 
iers:  that  Maw^ett  had  also  sold  part  of  th9  IwA  ^  J^kn 
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MkuleTf  another  defendaDt;  retaining  the  residue  to  him-    1884. 
aelf :  and  that  Hatoeetty  JRader,  Sitesy  and  the  purchasers     '^**^' 
vndor  JSitei^  were  all  committing  great  waste  on  the  land.  M'Mahon, 
Wherefore^  thejr  prayed  an  injunction  to  stay  waste,  and       ^* 
goneril  relief.     The  injunction  was  awarded.  Faweett, 

Shortly  afterwards,  the  plaintiffs,  with  leave  of  Court, 
exhibited  a  supplemental  bill,  setting  forth,  that  pending 
the  suit.  Gray  had  caused  his  trustee,  Herrany  to  adver- 
tise the  land  for  sale,  under  his  deed  of  trust  of  September 
iM,  1819;  a  proceeding,  calculated  ^to  perplex  yet  more  > 
the  already  oonfused  state  of  the  controversy,  and  design^ 
ed  to  favour  OanMll  and  Fawcett,  and  to  render  illusory 
any  relief  the  Court  might  decree  the  plaintiffs.  That 
Fawcett  too,  had  caused  the  land  to  be  advertised  for  sale 
09  .Ragah^a  property ^  under  the  deed  of  January  24, 
1890,  le  satisfy  the  debt  due  the  Valley  Bank;  a  proceed- 
ii^,  ineonsistent  with  all  his  former  pretensions,  since  he  • 
bad.heretof<H«  insisted  on  the  fermer  sale,  and  claimed  the 
YaxA  vttAtt  1%  as  his  own.  That  Fawcett  had  sold  Gray 
a  part  of  the  land  bought  by  him  at  the  sale,  which  the  bill 
sought  to  set  aside;  and,  that  a  large  portion  of  the  debt  io 
tke  Valley  Bank  had  been  paid.  That  Gray  was  an  im- 
proper person  to  act  as  trustee,  being  counsel,  party  and 
partiAn  in  the  eontroversy.  That  the  deed  of  trust,  ui>* 
der  wfaieh  Gambill  and  Fawcett  claim,  was  obtained  of 
Magan,  by  the  exertion  of  an  undue  influence  over  his 
jmiad,  #nd  delusive  representations,  and  was  contrary  to 
Us  ownjieclared  sense  of  justice  towards  his  official  sure^ 
ties.  That  imnong  the  debts  which  Fawcett  had  stated  as 
a  pretext  to  justify  the  former  sale,  was  a  debt  due  one 
Jitnciy,  assignee  of  Price^  which  had  been  injoined  ai 
iWtfiousv  at  Faweeti^M  instance;  and  another  debt,  due  to 
NUh^  who  had  expressly  agreed  to  give  indulgence,  if 
the  inteff%it  were  paid  him,  which  had  been  pud  him  - 
aeeovdiiigly.  And  the  plaintiffs  made  these  new  alle- 
gattons  against  Faiwcett;  that  he  was  collector  of  the 
United  States,  reeovered  divers  judgmc^^in  Rocking- 
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1824.    ]^8in^  Court,  against  distillers,  &c.,  and  put  executioBi  in 
June,     Ragan^s  hands,  during  the  time  for  which  the  pUontilfc 
M'Mahon,  were  his  sureties;  RcLgan  paid  Fawcett  monies,  to  be  ap- 
*®*      plied  to  the  credit  of  those  executions;  bat  Fawcett  ap- 
F»wM(t,  plied  them  in  discharge  of  private  claims  he  had  agaixiat 
Ragan;  and  then  moved  for,  and  recovered,  the  amount 
against  Ragan^s  oflGicial  sureties,  who  were  utterly  igno- 
rant that  such  payments  had  been  made.      And  that  Ragan 
had,  since  the  sale  of  his  land,  placed  in  Fawcet^s  hand% 
bonds  and  other  evidences  of  debt,  to  a  laige  amoctnl^  to 
be  applied  to  FawcetVs  indemnification.     This  bUl  pray- 
ed a  particular  answer  to  the  new  allegations;  an  injunc- 
tion to  prevent  the  new  sales  advertised  by  Qray  and 
Fawcett;  and  general  relief.    ' 

The  injunction  was  awarded. 

GambiWs  answer  denied  the  undue  influence  on  Ra- 
gan^s  mind,  imputed  to  him  and  Fawcett^  in  obtaining 
the  deed  of  trust  under  which  they  claimed;  and  stated, 
that  Price's  debt  was  not  one  of  those,  which  composed 
the  amount  due  to  Fawcett^  on  account  of  which  the  aaJe 
had  been  made,  and  that  Uiis  was  known  to  the  pkintiffiy 
M^Mahon  and  Crummey,  That,  as  to  the  execnVions 
on  behalf  of  the  United  States,  Ragan  had  stated  thai  he 
had  made  deposits  of  money  with  Fawcett^  on  account  of 
those  executions;  but,  Faxocett  denied  the  fact,  and  ok- 
plained  the  business  to  GambilVs  satisfaction. 

FawcetVs  answer  contained  the  same  matters  stated  in 
GambiWs;  and,  in  addition  thereto,  denied  that  be  had 
sold  any  part  of  the  land  to  Gray^  and  insisted  on  having 
Gray  to  act  as  trustee.  He  stated,  that  a  large  portion  of 
the  debt  due  the  Valley  Bank,  still  remained  to  be  paid, 
and  the  note  for  it  had  been  protested;  and  tha^  to  satisfy 
this  debt,  he  had  caused  the  property  to  be  advertised  un- 
der the  deed  of  January  24th,  1820,  not  because  he  dis- 
trusted his  title  under  the  former  sale,  but  because  there 
could  be  no  dispute  about  his  right  to  have  the  subject  soW 
to  satisfy  this  debt     He  denied  the  waste  charged  in  the 
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p^etition;  he  denied  the  allegations  of  the  supplemental  bill,     1824. 
conoeraing  the  additional  funds  charged  to  have  been  put  ^jj!*J^ 
into  his  hands  by  Rctgan  for  his  farther  indemnity;  and  M'Mahon, 
concerning  the  executions  on  behalf  of  the  United  States,        ^. 
and  the  payments  charged  to  hare  been  made  him  by  Ra-   ^*J^*' 
gem  on  that  account,  and  otherwise  applied.     On  this  last 
subject,  he  gave  long  details,  and  exhibited  numerous  ac- 
counts and  documents,  which  can  only  be  rendered  intelli- 
gible by  an  account  taken  before  a  commissioner. 

Graphs  answer  insisted  on  his  right  to  enforce  a  sale  of 
the  trust  subject,  to  pay  ihejust  debts  due  him,  according 
to  his  deed  of  trust  of  September,  1819;  and  denied  all 
coUunon  or  concert  with  the  other  defendants.  He  had 
bought  no  part  of  the  land  from  the  defendant  ^at^^ceW. 

The  answer  of  the  executors  of  O,  W,  Harrison^  to 
the  original  and  supplemental  bills,  stated,  that  their  .tes- 
tator was  one  of  Ragan^s  official  sureties ;  that  he  had  a 
lien  on  the  land  sold  to  Fawcettj  for  part  of  the  purchase 
money  due  from  Ragan  therefor;  that  he  had  made  known 
this  claim  to  Fawcett  at  the  time  of  the  sale,  and  Fawcett 
had  promised  to  settle  it;  but  had  since  refused  to  do  so. 

Rader^s  answer  to  the  supplemental  bill  and  the  peti- 
tion, denied  the  waste  imputed  to  him;  and  declared,  that 
the  purchase  he  had  made  of  Fawcett  was  made  with  the 
knowledge  and  approbation  of  most  of  the  plaintiffs. 

Sites' s  answer  stated,  that  he  had  bought  B6  acres  of  the 
land,  of  Fawcett;  and  had  sold  about  15  acres,  and  been 
compelled  to  take  it  back  again,  in  consequence  of  the  pro- 
ceedings to  stay  waste :  he  denied  the  waste,  and  declared, 
that,  instead  of  committing  waste,  he  was  making  improve- 
ments. 

Daniel  Ragan^s  answer  stated,  that  he  had  paid  nothing 
towards  the  debt  due  the  Valley  Bank,  since  the  sale  under 
Gambill  and  Fawcett' s  deed  of  trust:  he  had,  thenceforth, 
regarded  Fawcett  as  the  principal;  the  balance  then  due  was 
2,348  dollars.  He  did  pay  Fawcett  several  large  sums  of 
money,  which,  according  to  his  inteotion  and  understand- 
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1824.    iag  were  to  be  applied  to  the  United  States' executtoiis.   He 

^^^      had  not  put  in  Fawctifs  hands  any  suoh  fends  as  were 

M'MahoD,  mentioned  in  the  supplemental  bill.     He  executed  the  deed 

*^;      of  trust  for  GambiH  and  Fawcttfs  indemnity,  freely  and 

Faweett,  cheerfully.     The  debts  secured  by -Gray'*  deed  of  trust 

were  just  and  fair ;  and  that  security  was  not  extorted  from 

him. 

Chancellor  Brown,  held : 

1.  That  O.  W.  Hctrrison^s  executors  had  an  vmdwihked 
pnor  lien  on  the  land,  for  the  balance  of  parclMse  mooey 
due  for  the  same. 

2.  That  the  debts  due  Crray  were  fair,  and  entitled  to 
priority;  and  Chay  had  a  right  to  require  a  sale  of  the  tmat 
subject 

3.  That  the  parties  interested  had  a  ri j^t  to  haTe  the 
subject  sold  for  cash,  to  satisfy  the  debt  due  to  the  Vdky 
Bank;  and  the  Court  had  no  power  to  interfere. 

4.  That  the  charge  of  tmufty  was  unfounded. 

5.  That  GambiH  and  FawettVs  deed  of  tnwt,  did  mrt 
provide  any  security  for  their  co-sureties  for  Ragan;  so 
that,  whatever  monies  were  paid  by  OambiU  and  Fmocelf^ 
in  cases  wh«re  co-sureties  were  bound  with  them,  orer  and 
above  their  just  proportions  thereof,  unless  they  were  com* 
pelled  to  make  such  payments,  or  unless  their  co-sureties 
were  unable  to  contribute  their  proportions,  were  not  pro- 
perly chargeable  on  the  trust  fund. 

6.  That  the  deed  of  trust  under  which  Otmtbili  and 
Fawcett  claimed,  did  protect  them  as  well  against  sure^ 
tyships  for  Ragan,  not  particularly  specified,  as  those 
which  were  specified  therein. 

7.  That  the  sale  made  under  GambiH  and  Faweetfs 
deed  of  trust,  was  not  authorised  by  that  deed;  became 
they  had  never,  in  any  sense,  been  eony>elled  to  pay  wiy 
money  as  sureties  for  Ragan;  the  suits  having  been  in*- 
stituted  against  them  by  their  own  procurement,  and  the 
judgments  which  they  had  satisfied,  confessed. 
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e.  That  Richard  Bagan  had  a  -  juat  title  to  that  part  of    \^si4. 
the  land,  held  by  his  son  Daniel,  which  he  claimed ;  and     '^^"^ 
the  compromise  made  with  him  by  Fauweft,  according  to  M'Mahop, 
which,  137  acres  of  the  land  had  been  released  and  con*       ^^ 
Teyed  to  him,  was  highly  beneficial  to  all  parties.  Faweeti, 

wAnd  because  that  compromise  depended  on  the  confir- 
mation of  the  sale  under  OamhilPs  and  FawcetVs  deed 
of  trust;  and  because  a  majority  of  the  qfficial  sureties,  did 
not  concur  in  the  wish  to  set  that  sale  aside,  but  were  satis- 
fied with  the.  terms  proposed  by  the  defendant  Fatoceit, 
which  terms  had  been  suggested  by  the  Court,  and  were 
approved  as  reasonable  abd  beneficial  to  all  parties  ^  there- 
fore, the  Court  decreed : 

That  the  injunction  to  stay  waste,  should  be  dissolved : 
That  the  sale  made  under  Gambill  and  FatoceWs  deed  of 
trust  should  be  confirmed:  That  the  compromise  with 
Richard  Ragan,  and  the  conveyance  to  him,  (should  be 
confirmed:  That  the  sales  of  parts  of  the  land,  ^ince  made 
by  Fawcettf  should  be  confirmed :  That  Fawcett  should 
be  regarded  as  trustee  for  the  benefit  of  the  incumbrancers^ 
and  should  account  for  the  proceeds  of  sales  already  made 
hy  him,  and  of  those  thereafter  to  be  made:  That  he  should 
be  permitted  to  go  on  and  sell  the  residue  of  the  subject, 
on  the  best  terms  he  could;  always  submitting  his  sales  to 
the  Court  for  its  approbation,  and  the  Court  reserving  the 
power  to  substitute  another  trustee:  That  the  proceeds  of  . 
sales,  after  reimbursing  Fawcett  his  expenses,  and  compen- 
sation for  his  trouble,  should  be  applied ;  Ist  To  the  dis- 
charge of  prior  incumbrances;  2d.  To  the  indemnificatioa 
of  Fawcett  to  the  extent  to  which  the  Court  held  him  en- 
titled to  indemnification ;  and  last,  to  the  satisfaction  of  other 
incumbrances,  in  due  order  and  proportion:  That  Fawcett 
should  render  accounts  of  the  subject,  from  time  to  time : 
That  accounts  be  taken,  before  a  commi9sioner,  of  the  mo- 
nies already  paid  by  Oambill  and  Fawcett^,  and  those  for 
which  they  were  yet  bound,  as  Ragan^s  sureties;  shew- 
ing What  portion  th^regf  w«s  justly  duQ  by  Ragany  for 
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1824.    ^hat  debts  they  were  sole  sureties,  and  for  what  they  y 

'June,     jointly  bound  with  other  sureties;  and  whetlier  those  otiier 

M'Maboo  co-sureties  were  solvent — also,  accounts  of  all  debts  chai^ged 

^^       on  the  trust  subject;  of  all  debts  paid  by  Eagan's  ojfidal 

Fawceu,  sureties;  of  the  proceeds  of  all  sales  of  the  trust  sul^ect, 

made  or  to  be  made,  by  Fawcett;  and  of  all  monies  paid 

by    RagaUf  as  deputy  Sheriff,  to  Fawcttt,  as  United 

States'  Collector,  and  the  appropriation  of  the  same. 

Prom  which  decree,  the  plaintiffs  appealed  to  this  Court. 

Leigh,  for  the  appdlants. 

Johnson,  for  the  appellees. 

JuntW,  Judge  Carr,  delivered  his  opinion,  in  which 
the  other  Judges  concurred.  * 

This  is  an  appeal  from  an  interlocutory  decree  of  the 
Staunton  Chancellor.  The  suit  was  brought  by  seven  out 
of  seventeen  of  the  sureties  of  2).  Ragan^  as  deputy  Sheriff 
of  Rockingham,  against  Fawcett  and  others,  the  sareiies 
of  the  same  Ragan,  in  his  private  capacity.  It  is  a  scram- 
ble between  these  two  classes  of  sureties  for  the  wreck  of 
an  insolvent's  estate.  In  canvassing  the  correctness  of  the 
Chancellor's  decree,  it  may  be  best  to  treat  the  subject  in 
the  order  he  has  pursued. 

1st  Question.  Does  the  trust  deed  to  Gamhill  ^xA  Faw- 
cetty  afford  protection  to  those  who  were  bound  as  sureties 
with  them?  The  Chancellor  thinks  not  He  places  it  prin- 
cipally on  the  ground  of  contract  and  intention.  The  deed 
clearly  on  the  face  of  it  provides  only  for  the  paj^ment  by 
Gamhill  or  Fawcett;  and  indemnity  to  them  is  its  sole 
object.  It  gives  no  lien  to  the  other  sureties.  They  are 
not  even  parties  to  it.  And  here  the  case  differs  in  the 
Chancellor's  opinion,  from  fFest  v.  Belches,  6  Munt  187; 
where  there  was  once  a  lien  for  the  whole  debt  to  both 

*  Jodgei  Baoou  and  Gamr,  abNut 
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sureties,  though  that  lien  was  afterwards  abandoned^  by  the    1824. 
surety  to  whom  this  Court  gave  protection  under  it     The  J^^^ 
examination  which  I  have  given  to  this  subject,  has  con-  M'Mahon, 
ducted  my  mind  to  a  conclusion  different  from  the  Chan-      ^/ 
celior^s.     I  think  that,  both  upon  principle  and  authority,  ^^^iJf*' 
the  co-sureties  have  a  right  to  throw  the  whole  burthen  of 
the  debts  upon  the  subject  mortgag^  to  one  of  their  body 
for  his  security.     I  do  not  consider  this  so  much  a  question 
of  intention  or  contract,  as  of  the  effect  of  the  deed,  under 
the  influence  of  those  settled  principles  of  equity,  which 
bear  upon  it     All  the  obligations  given,  by  JRagan  and 
his  sureties,  are  joint  and  several.     Each  is  under  a  several 
obligation  to  pay  the  whole.     The  creditor  may  throw  the 
whole  burthen  upon  any  one  of  them.     The  principal  has 
given  to  two  of  the  co-sureties,  Fawcett  and  Oambill,  a 
deed  of  trust  on  land,  for  their  indemnity;  and  if  the 
whole  money  be  made  out  of  either  of  them,  the  land  must 
be  bound  for  the  whole,  to  indemnify  them.     Here,  then, 
is  the  property  of  the  common  debtor,  bound  for  the  debt; 
and  the  question  is,  will  not  the  established  principles  of 
equity  throw  the  whole  burthen  upon  that  fund,  in  ease  of 
all  the  sureties? 

There  are  several  rules  on  this  subject,  which  seem  to  me 
connected  with  each  other,  and  resting  upon  the  same  ge- 
neral grounds.  If  B.  and  C.  are  bound  to  A.  for  a  debt, 
B.  as  principal  and  C.  as  surety,  and  B.  gives  C.  a  mort- 
gage or  other  lien  to  secure  him,  A.  can  resort  to  this. 
1  Equ.  Cos.  Abr.  93;  5  Bac.  Mr.  168;  11  Vts.  12. 
Why  ?  Not  on  the  ground  of  contract,  for  there  is  none 
giving  A.  a  lien;  but  because  it  is  the  property  of  the 
debtor,  pledged  (though  not  to  his  creditor)  for  the,  debt 
So  it  is  with  contribution.  Our  act  of  Assembly,  which 
gives  the  right  to  one  surety  to  call  on  the  others,  only  re- 
duced to  statute  law,  what  had  long  been  the  law  of  equity. 
The  whole  doctrine  of  principal  and  surety,  with  all  its 
consequences  of  contribution,  &c.  rests  upon  the  establish- 
ed principles  of  a  Court  of  Equity.     There  is  no  express 

Vol.  n.  67 


580  Court  qf  Appeals  of  Virginia. 

1824.    contract,  between  the  sureties,  for  contribution.    It  retulty        1 
June,     from  the  maxim,  that  equality  is  equity.     Again;  a  auretjr 
-^l^^il!^^  will  be  entitled  to  every  remedy  which  the  creditor  h^ 
*^      against  the  principal  debtor;  to  enforce  every  security ,  and 
ifftwMtt,   all  means  of  payment;  to  stand  in  the  place  of  the  credi- 
tor, even  as  to  securities  entered  into,  without  the  know- 
ledge of  the  surety;  lAving  a  right  to  have  these  aecuritiei 
transferred  to  him,  though  there  was  no  such  stipulation, 
and  to  avail  himself  of  all  those  securities  against  the  debtor. 
And  the  creditor  can  do  nothing  to  invalidate  or  dischaj^ 
the  security  he  has  taken  from  the  principal  debtor,  to  the 
prejudice  of  the  rights  of  the  surety;  and  if  he  has  done 
such  act,  and  disabled  himself  from  trans(eTTingl\\eae  aecu- 
%  ritic»  to  the  surety,  he  will  (unless  in  so  doing  he  acted 
without  knowledge  of  the  other's  rights,  and  with  good 
futh,  and  just  intention)  be  precluded  from  so  much  of  his 
demand  against  the  surety,  as  this  latter  might  have  procur- 
ed,  if  the  transfer  could  have  been  made;  and  all  this,  not 
upon  the  ground  of  contract,  but  upon  a  principle  of  natu* 
ral  justice;  the  same  which  regulates  the  doctrine  o£  contri* 
bution  among  sureties.     The  creditor  may  resort  to  either 
for  the  whole,  or  to  each  for  his  proportion;  and  as  he  his 
that  right,  if  he,  from  partiality  to  one  surety,  will  not  en- 
force it,  the  Court  gives  the  same  right  to  the  other  surety^ 
and  enables  him  to  enforce  it     For  these  principles,  I  re* 
fer  generally  to  Poth.  on  Oblig.  No.  427,  496,  519,  520^ 
2  rem.  608;  2  Ves.  622;  2  Mddd.  Ch.  Rep.  437;  10  Ves. 
412;  11  do.  22;  lAdo.  162;  1  Johns.  Ch.  Rep.  412,  2  da. 
554;  4rfo.  130;  2  Bos.  ^  Pull.  270.        ,  ,^  ^ 

Let  us  apply  these  doctrines.  If  the  creditor  his  a  right 
to  avail  himself  of  any  lien  given  by  the  debt^jr,  to  a 
surety,  because  it  is  the  property  of  his  debtor  pledged  ta 
pay  that  debt;  does  not  a  surety  stand  upon  quite  as  strong 
ground,  when  the  common  debtor  has  given  to  a  eo-sureiy 
a  lien  to  secure  him?  If  the  surety  is  eiititled  to  stand  in 
the  shoes  of  the  creditor,  and  avail  himself  of  securities 
given  by  the  debtor  to  him,  has  he  not  the  same  right,  the 
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same  equity,  where  these  securities  have  been  given  by 
the  debtor  to  a  co-surety?  If  equality  be  the  rule,  and  the 
creditor  shall  not  be  permitted  to  throw  the  whole  burthen  M'Mchon, 
on  one  surety;  is  it  more  consonant  to  natural  justice,  that      ^*/ 
the  debtor  should  have  this  power — ^that  he,  for  whom  all  f^^««**t 
the  sureties  have  become  bound,  09  the  understanding  of 
community  of  burthen  and  risque,  and  on  the  faith  of  the 
property  he  then  held; — should  have  the  power  of  select- 
ing a  favored  co-surety,  possibly  (though  the  remark  can* 
not  apply  to  this  case)  the  decoy-duck  for  the  rest;  and 
by  a  conveyance  of  the  common  fund,  for  his  benefit, 
leave  the  others  exposed  to  the  payment  of  the  debt,  with- 
out a  chaftce  of  indemnity?    Anfl,  if  it  is  not  right,  that 
the  debtor  should  thus  violate  the  law  of  equality,  how  shall 
we  prevent  it  in  a  case  like  the  present,  where  the  pro- 
perty conveyed  to  two  sureties,  is  sufficient  to  discharge 
the  debts,  for  which  the  whole  are  bound  ?  How,  but  by 
liirowing  the  whole  burthen  upon  that  fund  (the  property 
bf  the  comsAon  debtor,)  which  has  been  conveyed  for  the 
benefit  of  these  favoured  sureties?    I  see  no  other  way. 
Suppose,  in  the  cases  before  us,  the  creditor  had  levied  his 
executions  on  the  property  of  Fawcett  and  Oatnbilly  and 
made  the  whole  money  out  of  them;  would  equity  have 
permitted  them  to  call  on  the  co-soreties  for  contribution? 
No!  because,  they  had  in  their  own  hands,  property  of 
Ae  debtor,  sufficient  to  indemnify  them.     This  is  most 
evident,  both  from  the  reason  of  the  ease,  and  from  the 
authoi*ity  oi  APCormick*s  administrator  v.  Obannon^^ 
executory  ^e.  9  Manf.  484,  where  it  is  decided,  that  equity 
will  not  compel  a  surety  to  contribute,  unless  it  appear  that 
due  diligence  had  been  used,  without  eflfect,  to  obtain  r^ 
imbursement  from  the  principal  debtor,  or  that  he  was  in- 
solvent.   In  one  ease,  Fawcett  and  Gatnbill,  without  wait' 
ing  to  be  compelled  by  an  execution,  have  paid  the  whole. 
Does  this  change  the  equity  of  the  case  ?  Sorely  not.  They 
have  in  their  hands  a  full  indemnity.     But,  I  have  dwelt 
longer^  perhaps^  on  the  subject^  than  I  ougbl^  witboift  fio^ 
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ticing  what  I  consider  a  direct  authority  of  th»  Court,  on 
the  very  point;  I  moan  *the  case  of  Wt9t  v.  BeiAeSj  i 
M*Miihoni,  Munf.  187.  I  cannot  perceiye  the  dtstinetion  taken  between 
**••      that  case  and  this.     There,  Belches  and  fFtiks  were  aure^ 
Faveett,  ties  for  Gri/mes.     To  secure  them,  he  gave  them  a  iien 
on  two  n^roes.     Belches  afterwards  conamted  to  eaneel 
this  liettf  and  that  Chymes  should  execute  another,  oo  bU 
hfs  personal  estate,  for^the  payment  c^  certain  ddrta,  and 
among  them,  this  one;  for  which  Willis  and  Belches  were 
sureties.     Grymea^s  personal  estate  proved  insQBcieot  to 
pay  the  debts,  and  an  execution  was  levied  oo  the  property 
of  Belches.     He  filed  his  bill  to  stay  proceedinf^,  and  Cw 
general  relief.     The  Court  say,  ^<  admitting  that  Belches 
,  consented,  that  upon  the  execution  of  the  deed  to  Hughes 
and  Camp  J  (the  second  deed  of  trust,)  his  own  Itmon  the 
negroes  should  be  released,  he  did  not  release^  nor  was  he 
competent  to  release  it,  c^  it  rekdes  io  Willis^  who  waa 
no  party  to  the  transaction.     As  to  fFUlis,  tbereforci  the 
said  deed  Is  still  in  full  force.  The  Court  is  of  opinioo,  th^ 
even  if  Willis  had  been  no  party  to  the  judgment  sought  to 
be  injoined,  nor  to  the  execution,  it  weuki  becomp^oit  to 
Belches,  after  paying  off  the  same,  to  reaort  to  him  as 
a  co-surety,  for  contribution  of  a  moiety  thereof;  and, 
that  for  the  puipose  of  preventing  circuity,  and  getting 
payment  out  of  the  proper  fund,  it  would  be  also  compe- 
tent to  him,  as  standing  in  the  place  of  TFitits,  to  go  for 
^the  said  moiety  against  the  negroes  conveyed  by  the  aaid 
deed.     The  Court  is  also  further  of  opinion,  that  under    ' 
that  hypothesis,  it  would  be  competent  (w  the  appellee, 
(Belchesy)  to  stand  in  the  place  of  JfWiSy  and  chaige  ihe 
said  negroes  for  the  whole  sum.     Nothing  is  more  con- 
sonant to  natural  justice,  than  that  the  proper  debts  oC 
every  man  should  be  paid  out  of  his  own  eatate,  in  ease 
of  innocent  sureties,  and  that,  thai  property  of  his  in  par- 
ticular, should  be  suligeeted,  which  has  been  bound  thereto 
by  a  specific  existing  lien.     These  principles  w^  avail  the 
appellee,  (Belches)  suppoBing  him  to  have  releaaed  f(»*hin- 
self,  his  own  proper  lien,  created  by  the  first  deed." 
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The  prinetples  here  kid  down  by  thk  Covert,  seem  to  me 
to  be  the  very  jHimcipks  wfaieh  I  have  been  laboring  to 
shew,  from  oth«r  sourees,  are  the  established  doetrines  of  M'Mahoo, 
equity.  And  this  is  still  mwe  dear,  from  the  referenee,  ^*' 
in  the  same  opinion,  to  the  case  of  Sfpes  y.  Bando^hy  2  ^^^^> 
Call,  I25f  where  a  s«rety,  discharging  the  debt  of  a  bond 
creditor,  is  pat  in  his  place,  and  given  access  to  the  land; 
the  Court  declaring,  that  the  doctrine  of  substitution,  es* 
taMtshed  in  that  case,  fully  supported  the  decision  in 
fFest  V.  Beiches.  The  ChancellcM-  seemed  to  think,  that 
however  the  Court  might  give  the  co-sureties  indemnity 
out  of  the  trust  fund,  if  the  question  were  between  them 
and  the  debtor  alone,  it  could  not  do  so,  when  the  debtor 
had  parted  with  his  interest  to  subsequent  incumbrancers,  ^ 
who  were  also  innocent  sureties.  '  I  cannot  think  that  this 
makes  a  difference.  So  soon  as  Ragan  executed  the  deed 
for  the  bendit  of  J^atocett  &nd  Gambilly  the  principle4«f 
equitjT  attached,  and  the  rights  ef  the  co-sureties  accrued. 
Nor  could  any  subsequentact  of  Bagan*a  detract  from  those 
rights,  or  afiect  the  application  of  those  principles.  After 
the  execution  of  the  deed,  nothing  resided  in  Bagatif  but 
an  equity  of  redemption.  He  could,  convey  no  more  to 
the  subsequent  incumbrancers;  and  they  could  only  come 
in,  upon  the  ground  of  redeeming  all  prior  incumbrances 
to  the  full  extent  which  these  had,  when  their  deed  was 
executed.  But,  besides  this  reasoning,  there  is,  in  the 
same  case  of  fVeH  and  BeleAea,  authority  for  this  position. 
There,  as  well  as  here^  was  a  second  incumbrance,  no  way 
impeached;  yet,  it  was  not  thought  to  limit  or  narrow  at 
all  the  rights  or  equity  of  the  co-surety.  I  conclude, 
therefore^  that  the  deed  of  trust  from  Bagan  to  Fawcett 
and  Oamhilly  rendered  the  land  liable  for  the  wholeitf  the 
debts,  in  ease  of  their  co-sureties. 

There  are  several  other  important  points  raised  in  this 
cause;  such  as:  1st  Was  the  sale  under  Fawcett^s  and 
ChtmMPs  deed^  authorised  by  it  h  2d.  Was  it  Dairly  con- 
dffcted  ?    dd.  Ought  the  eompromiee  with  Bichard  Ba- 
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1824.    gan  to  be  set  aside  ?    These,  I  say,  are  impoitaat  ^ ^ 

j^J^  but,  really,  I  eaonot  see  how  the  pbuntift  amsi^  iatel 

M'MahoB.  rested  in  this  discussion  and  dogiaioD,  thm  any  other  per* 

^*      son  in  the  community.     The  land  it  wholly  swaUowed  mp 

F«w«ti,  by /tew*  prior  to  theirs.     Taking  Jedyaiii'#  tract  as  coBtaui. 

ing  900  acres,  and  the  lair  price  as  H  19  50,  (whidi  is  eofl* 

siderably  more  than  the  eyidenee  justified,)  the  value 

would  be  ^  17,550  00 


Or,  say  that  the  63  acre«^  sold  to  Gumbill^ 

was  worth  S  1,873  OO 

And  the  837  acres  sold  to  Fcnocttt  at  $  19 

50  per  acre,  making  %  17,331  CO 


And,  in  the  agp-^;ate,  equal  to  %  19,304  00 

This  is  the  utmost,  and  more  in  truth,  than 

can  be  claimed.     Now,  take  the  debts 

for  which  this  land  is  bound,  and  which 

must  be  paid  before  the  official  sureties 

can  claim  a  cent 
GambilPs  suretyships,  $  1,873  00 

Fawcetfs  ditto,  paid  and  « 

bound  for,  19,833  00 

FUtchtr  bound  for  4,504  00 


id6,ftlO  00 


Leaving  a  balance  beyond  the  utmost  va- 
lue of  the  land,  of  1(7,006  00 


Suppese  we  throw  in  H  5,000  of  this  for  ermrs  in  the  debts 
of  Ragauy  for  which  the  sureties  aie  bound.  This  is 
a  liberal  allowance;  still  there  will  be  upwards  of  90,000 
attached  upon  this  land,  bey<md  its  value,  and  ckimingpti* 
ority  to  the  official  sureties,  ^hat  possible  eb«nc%  thea, 
can  these  plaintiffs  have,  of  sharing  ia  this  fund?    Eten 
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suppoetng  the  land  bound  osly  for  the  proportions  of  1824. 
FuwotttvuSi  OtimbiUf  in  those  cases  where  there  are  co-  J^*^ 
sureties,  stUl  the  amount  of  the  {urior  Kens  is  beyond  its  &rMahon, 
value;  especially  when  we  add  the  interest  which  three  *^; 
years  of  litigation,  useless  and  wanton  litigation,  have  ^*Z^' 
added.  I  say  litigation  tuelua  and  toanton,  in  every  point 
of  view.  Useless,  beoaow  the  plaintiffs  had  no  interest  in 
the  subject  matter.  TVanioriy  because  from  the  first,  Fato^ 
ceti  and  O^mbill  made  offers,  which  ought  not  for  a  mo« 
ment  to  have  been  rejected,  unless  the  official  sureties  had 
abandoned  41  expectation  of  relief  from  the  land.  '^  Em- 
bark with  us,''  (said  Faweett  and  OamMU  to  them,)  '<in 
the  private  suretyships  by  which  we  are  bound,  and  we 
will  give  up  to  your  management  this  whole  fund,  for  the 
common  benefit  of  all  the  sureties.  Nay,  more,  I  (said 
Oambill)  will  add  $  100  to  the  stock;,  and  I  (said  Faw- 
eett,)  will  give  you  up  my  claims  on  R<igan  for  all  I  have 
paid,  or  may  be  compelled  to  pay  as  his  public  surety,  if 
you  will  only  rdease  me  from  my  ^nrivate  suretyships. '^ 
Could  better  terms  have  been  asked?  Were  they  not 
more  favorable  than  equity  offers  to  a  subsequent  incum* 
brancer,  seeking  to  get  possession  of  the  mortgaged  sub- 
ject? Must  he  not  redeem  the  prior  ineumbrancers  ?  Yet,  . 
this  proposition  was  rejected.  Again;  after  the  sale  of  the 
5th  of  April)  1821,  and  the  dissatis&ction  exjM'essed  by  a 
few  of  the  official  sureties  at  that  sale,  Faweett  offered, 
either  to  set  aside  all  that  had  been  done,  give  up  the  fund 
to  the  of&cial  sureties,  and  take  a  deed  of  trust  from  them 
for  his  indemnity  for  the  private  debts;  or,  to  let  every 
thing  stand,  and  he  would  convey  to  them  the  land  he  had 
bought,  and  take  a  deed  from  them,  to  indemnify  him  for 
the  private  dd>ts  unpaid.  Gould  there  be  terms  offered, 
more  liberal  than  these  ?  Yet,  they  were  rejected.  Again ; 
at  the  aigument  in  the  Court  below,  propositions  equally 
fair  were  renewed,  the  plaintiffs  rejected  them.  Thus, 
from  the  origin^  tbey  seem  to  have  been  most  obstinately 
determined  to  litigate  the  matter  to  the  utmost  extremity. 
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and,  on  this  principle  alone,  can  I  account  for  their  ap(ieal 
from  a  decree,  in  which  all  the  errors  that  I  ean   discover 
l^\liaioo,ar®  i*^  ^^^^  favor.     A«  to  the  other  questions,  I  deem  it 
^-      only  necessary  to  add,  that  I  incline  to  think  the  tn»tee 
Fiwsett,  had  power  to  sell;  because,  Gambiii  and  Fatocetty  being 
urged  to  speed  by  the  strongest  necessity,  did  nothing  im- 
proper, either  in  directing  suits,  or  confessing  judgment& 
The  pa3rments,  though  not  in  money,  were  a  discharge  of 
the  debts,  and  so  good  against  Rctgan;  and  having  been 
made  under  judgments,  may  be  considered  compulsory; 

With  respect  to  the  sale  itself,  I  cannot  say  that  I  ap- 
prove of  the  manner  in  which  it  was  conducted.  The  re- 
quisition of  specie  within  two  hours,  was  certainly  caleu- 
lated  to  discourage  competition.  Yet,  when  the  question 
is,  shall  the  sale  be  set  aside  ?  we  must  ask,  was  any  sacri- 
fice produced  by  this  unusual  proceeding?  It  seems,  that 
it  prevented  no  person  present,  from  bidding.  All  agree, 
that  the  land  sold  to  Gambill  went  at  its  vahie;  and, 
though,  that  to  Fawcett  Was  nominally  sold  low,  yet  it 
was  charged  with  the  prior  liens  to  Gray;  and,  ihesej  toge- 
ther  with  the  debts  Fawcett  is  bound  for,  and  which  are 
liens  on  the  land,  will  amount  to  more  than  its  value;  ta- 
king the  highest  estimate,  and  charging  Fawcett  with  all 
that  part,  which,  under  the  compromise  with  Richard 
Ragariy  he  conveyed  to  him.  As  to  that  compromise,  I 
think  with  the  Chancellor  that  it  is  advantageous  to  all 
parties,  and  ought  not  to  be  disturbed.  This  (\i  was  ob- 
jected in  the  argument)  was  trying  a  writ  o(  right  in  a 
Court  of  Equity.  I  do  not  think  so  exactly.  I  agree  that 
Courts  of  Equity  have  no  direct  jurisdiction  over  l^ai  ti- 
tles; and,  where  the  case  depends  on  a  simple  l^ai  tiHey 
and  is  brought  up  directly  by  the  bill,  I  should  consider 
such  a  bill  demurrable.  But,  equity  does  sometimes  de- 
cide on  the  legal  title,  when  it  arises  incidentally.  2  Johns. 
Ch.  Rep.  519.  It  arose  in  that  way  here,  and  was  brought 
up  too,  by  the  very  persons  who  now  object  to  the  juris- 
diction. 
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I  liave  touched  these  qaeitioiis  so  bri^y,  beoauBe  (as  J 
said)  I  cannot  conceive  ^the  plaintiOs  interested  in  their 
decision.  Why  should  they  se^  to  disturb  the  sale  of  M^viahop, 
the  land,  when  under  no  ciroumstances  can  they  profit  by  ^; 
it  ?  This  is  so  evident,  that  JFleic/u9%  a  prior  incumbran-  ^*  J^* 
cer,  states  in  his  answer,  that  his  prospect  for  indemnity 
was  very  small,  and  even  thai  would  be  blasted,  if  this 
litigation  should  proceeds  Nay^  of  the  official  sureties 
themselves,  (17. in  number)  ten  are  well  satisfied  with  the 
sale;  and  it  will  be  recollected,  tliat  by  the  terms  of  th^ 
ileed,  a  msyority  of  them  have  a  governing  power  in  pro* 
ceedings  under  it  These  ten  are  made  defendants.  They 
state  that  they  wish  the  sale  to  stand,  and  .the  only  questions 
they  make  are,  whether  the  co-sureties  are  protected  by  the 
deed  to  Fawcttt  and  Oambili,  and  whether  the  provisions 
of  that  deed  extend  to  debts  not  specially  named.  The 
first  point  I  have  discussed-  The  second  was  very  properly 
given  up  by  the  counsel  for  the  appellants  in  the  argu- 
ment' In  the  supplemental  bill,  it  is  charged  that  Faw- 
cettf  as  collector  of  the  United  States,  recovered  several 
judgments,  and  put  the  executions  into  Ragan^s  hands, 
during  the  time  that  the  plaintiffs  were  sureties:  that  Hcl. 
gan  paid  Fawcett  monies  to  be  applied  to  these  execu- 
tions, which  Fawcett  applied  to  private  claims  he  had 
against  Ragan^  and  then  recovered  the  amount  of  the 
executions  against  the  official  sureties,  who  were  ignorant 
that  such  payments  had  been  made.  Fawcett^  in  his  an- 
swer, asserts,  that  the  subject  of  these  allegations  was 
well  known  to  the  plaintiffs,  and  much  discussed,  prior  to 
the  judgments  at  law:  that  the  plaintiffs  might  have  de- 
fended themselves  there:  that  the  accounts  between  him- 
self and  Ragqn  had  been  properly  settled  and  ought  not 
to  be  disturbed.  The  Chancellor  has  sent  this  part  of  the 
cause  to  a  commissioner.  But,  it  seems  to  me,  that  this 
new  allegation  is  so  wholly  distinct  from,  and  unconnected 
with  the  topics  of  the  original  bill,  as  not  properly  to  con- 
stitute matter  for  a  supplemental  bill;  and,  if  it  did,  I  ra- 
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*••*•     aid  of  a  commiasionef . 
JlJ^uIoo,     There  is  another  point,  on  which  I  am  compelled  to 
&«•      differ  with  the  Court  below;  that  is,  the  order  that  ew£k 
fWtt,  party  pay  his  own  costs.     The  phtintiflSh  without  any  jest 
^^'      p*ound,  and  in  the  teeth  of  the  fairest  propositions,  have 
brought  this  suit;  which,  though  it  can  do  them  no  good, 
has  probably  injured,  most  essentially,  some  of  the  defen- 
dants.      They  hare  stuffed  the  record  with  iDsmneimble 
depositions;  forced  the  other  party,  in  self-defence^  to  inr 
cur  great  expense;  and,  in  my  opinion,  oi^t  la  pay  all 
costs. 

I  am  of  opinioii,  that  the  decree  be  leveraed;  tliat  the 
jdaintiffs  pay  the  costs  of  the  Court  below,  as  well  aahere^ 
and  that  the  bill  be  dismissed  without  pr^udioe  toaay  anil^ 
which  the  plainti&  may  be  advised  to  bring,  on  thesnbjeel 
of  the  supplemental  bill,  relative  to  the  colledorahip,  and 
the  aceounts  growing  out  of  those  transactions 

Decree  reversed,  and  bill  dismissed. 
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Ben  and  others  v.  Febtb.  iM4. 

The  co/>y  of  a  deed  maj  be  md  m  eTidencc,  apon  the  oath  of  a  paKy,  that  he  * 

had  tearehed  the  Cto^c't  cAee  and  all  other  plaeea  where  he  fuppoaed  the 
origiMl  dead  n%ht  ft^bMf  be  teiid,  and  had  not  been  able  to  fiad  tfe 
or%iqaL 

A  certified  copy  of  a  deed  recorded  apoo  the  aeknowledgment  of  the  grantor, 
not  reqnhvd  bj  law  to  be  recorded,  it  evidence  against  the  grantor,  and  all 
elainMng  vnder  hiOA,  mbt0gutmtljf  le  <W  mckmavltt^wieHi,  Bet itia  net  e«^ 
deaee  agaiaat  aay  panoaydertring  title  from  the  grantor,  be/ore  d^acknotr- 
ledgment. 

This  was  an  appeal  from  Uie  Superior  Court  of  Law  for 
Mecklenburg  county. 

Ben  and  twenty-three  ethers,  peraons  of  colour  held  in 
alavery,  brought  a  suit  against  Edwin-  H.  PeeiCf  to  recover 
tiieir  freedom.  The  usual  issue  was  joined,  and  tiie  jury 
found  a  verdiot  for  the  defendant.  At  the  trial,  two  bilk 
» of  efLoeptions  were  filed.  1.  The  phdmifls  excepted,  be» 
cause,  after  they  had  introduced  a  deed  of  emaaeipetion  to 
the  female  ancestor  of  the  plaintifis,  from  Howell  Pen" 
ningion,  her  former  master,  dated  tiie  i25th  of  June,  1795^ 
the  defendant  offered  in  evidence  an  office  copy  of  a  deed 
from  the  said  Pennington  to  Martha  Penningtan^  con* 
veying  the  same  negro  girl,  (the  ancestor  of  the  plaintifis) 
for  valuable  consideration,  dated  the  20th  of  November^ 
1774.  To  this  deed  is  annexed  a  certificate  from  the  Clerk 
of  Mecklenburg  county,  that  on  the  18th  day  of  May, 
1812,  the  bill  of  sale  (as  it  is  termed)  and  the  receipt 
thereon  endorsed,  to  Martha  Pennington,,  W9ia  acknow- 
ledged  by  Howell  Pennington,  and  ordered  to  be  recorded. 
To  the  introduction  of  this  copy  the  plaintifis  objected,  on 
two  grounds;  1st  That  it  was  not  competent  for  the  defen- 
dant, as  the  administrator  of  Howell  Pennington,  to  shew^ 
that  at  the  time  the  deed  of  emancipation  aforesaid  was 
executed,  the  title  to  the  said  slave  Betty  was  not  in  the 
said  Howell  Pennington;  and,  2dly.  Because  the  said 
copy  could  not  be  read,  unless  the  defendant  could  prove 
that  the  original  was  lost:  that  the  defendant  swore  in 
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open  Court,  that  he  had  examined  the  Clerk's  oflke  of 
Mecklenburg,  and  all  other  places  where  he  supposed  it 
probable  that  the  said  original  deed  could  be  found,  but  he 
had  not  been  able  to  find  it:  that  the  defendant  proved  by 
the  Clerk  of  Mecklenburg  Coun^  Court,  that  he  had  ex- 
amined his  office  for  the  said  original  deed,  and  had  not 
been  able  to  find  it  But  the  Court  permitted  the  said  copj 
to  be  r^d  as  evidence  to  the  jury,  and  the  plaintifi  ex- 
cepted. 

The  second  bill  of  exceptions  stated,  that  the  defendajtt 
offered  in  evidence  the  same  bill  of  sale;  and  the  plaintiiK 
moved  the  Court  to  instruct  the  jury,  that  unless  the  defen- 
dants, under  the  act  <rf  1758,  proved  the  recording  of  the  . 
said  paper  within  eight  months,  no  title  passed  thereby. 
[N.  B.  The  bill  of  sale  is  dated  the  dOth  of  November, 
"1774,  and  it*  was  ordered  to.be  recorded  on  the  18th  of 
May,  1812.]  But  the  Court  refused  to  give  the  instruc- 
tion, «id  the  plaintiflb  excepted,  and  appealed  to  this  Court 

OilmeTy  for  the  appellants. 

Leighj  for  the  appellee. 

June  12.     Judge  Cabr,  delivered  his  opinion. 

The  sole  question  put  in  issue  by  the  pleadings,  is  the 
fi*eedom  of  the  plaintifis.  If  they  can  establish,  by  legal 
evidence,  their  title  to  freedom,  they  must  succeed.  If  they 
be  slaves  (no  matter  to  whom,)  they  must  fail.  To  prove 
their  right,  they  rely  on  a  deed  of  emancipation,  executed 
by  Pennington,  their  former  master,  dated  the  25th  of 
June,  1796.  To  defeat  thii  evidence,  the  defendant  j^ro* 
duces  an  office  copy  of  a  deed  executed  by  tbe  same  Fetfk- 
nington,  and  dated  the  20th  of  November,  1774,  purportr 
ing  to  sell  to  Martha  Pennington^  on  certain  terms  and 
conditions,  the  slave  Betty ,  &c.  from  whom  it  was  agreed 
that  the  plaintiffs  are  descendants.  To  the  admissibility 
of  this  copy,  the  plaintiffs  objected  on  two  grounds,  only 
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one  of  whieh  is  worthy  of  ooinidersition;  tl^t  is,  because     1824. 
the  copy  could  not  be  read,  unless  the  loss  of  the  original  ,J??^ 
was  establish^     To  remove  this  objeetion,  the  defendant  b«ii,  hm, 
made  oath  that  he  had  searched  the  Gink's  office,  and  all     p^^^ 
other  places  where  he  supposed  the  original  deed  might 
probably  be  £Dund,  and  had  not  been  able  to  find  it.     The 
Court  over-ruled  the  objection,  and  permitted  the  copy  to 
go  to  the  jury.  *Was  this  correct?  The  general  rule  is, 
that  the  best  evidence  must  be  given,  of  which  the  nature  of 
the  thing  is  capable.     The  deed  here  is  the  best  evidence. 
But,  it  is  said  to  be  lost     If  so,  the  law  is  not  so  unreiraon- 
able  as  to  require  its  production,  but  is  satisfied  with  the 
^  next  best  evidence,  a  copy.     To  lay  a  ground,  howerer, 
for  the  introduction  of  this  secondary  evidence,  it  must  * 

be  shewn  with  reasonable  certainty,  that  the  original  is 
lost  Were  the  Court  correct  in  receiving  the  drfendant 
in  this,  case,  to  furnish  by  his  own  oath,  evidence  of  the 
loss  of  the  original;  and  if  so,  was  the  evi(tence  sufficient 
to  let  in  the  copy? 

As  to  the  first,  I  was  strongly  inclined  to  think,  when  I 
commenced  the  examination  of  this  subject,  that  the  de-* 
fendant  ought  not  to  have  been  sufifered  to  give  evidence. 
It  s^med  to  me  to  innovate  seriously  upon  that  funda- 
mental rule,  th&t  no  body  shall  testify  in  his  own  cause; 
and  the  innovation,  I  feared,  would  endanger  the  purity  of 
evidence.  Further  examination  has  shewn  me,  that  the 
practice  is  against  my  first  impressions;  and  though  I  do 
not  cite  the  following  cases  as  binding  authority,  I  am  dis- 
posed to  yield  to  their  weight  I  had  not  adverted  to  the 
well  settled  distinction  between  evidence  offered  to  the 
Court,  upon  a  collateral  point,  not  for  the  consideration  of 
the  jury,  and  evidence  in  chief.  In  the  latter  case,  no  in- 
terested witness  can  be  heard.  In  the  former,  the  parties 
themselves  are  often  examined  by  the  Court,  Forbes  v. 
JFb/e,  1  Black.  Rep,  532.  The  issue  was  non  est  factum 
in  a  suit  on  a  bond.  It  became  necessary  to  prove,  that 
the  subscribing  witnesses  were  dead;  and  the  plaintiff  him- 
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1€24.    *^f  ^^  examinedas  a  witness  to tiiat  point,  and  as 
^^^'     ratory  to  die  proof  of  the  hand-writhig*     In  Jardmn  ▼; 
^J^jJ[^  Cooper,  Sergeant  mi  Renokfs  Hep.  S04,  the  qveation 


^  whether  die  Court  below  had  don^  right  in  admitting  a 
party  to  prove  by  his  own  oath,  notice  to  the  other  party 
to  produce  a  certain  deed.  Chief  Justice  Txlohmait,  coo- 
'  sidered  it  the  settled  practice,  in  collateral  matters  <^  this 
kind,  to  admit  the  evidence  of  the  party.  He  dtes  several 
eases  from  Yatea,  to  the  same  point  See  also  Dougku^i 
lessee  v.  Sautiderson,  8  Dall.  116,  citing  1  BiaeJt.  Htp. 
593;  Godh.  19S,  3S6.  In  Sutler  v.  Wmrreny  II  Mkfu. 
Bep.  Sly  the  Court  considered  the  admisiien  of  an  intNe^l* 
ed  witness,  to  prove  service  of  a  notice  on  the  dcienduit . 
to  produce  a  paper  on  the  trial,,  preparatory  to  giving  evi* 
denee  of  the  contents  of  the  paper,  as  an  infraction  of  tiie 
rale  of  kw,  which  precludes  the  admission  of  an  interested 
witness  to  give  evidence  on  the  trial.  But  in  Jaekem^ 
4re.  V.  Frier,  16  Johneon^s  Rep.  193,  the  subject  is  again 
considered.  Chief  Justice  SrxivcBA,  delivers  the  opini<fii 
of  the  Court,  and  in  a  clear  and  sensible  manner^  states  the 
reasoning  on  the  subject,  cites  all  the  authorities,  over- 
rules the  decision  in  Butler  ▼.  Wimrren;  wbA  decides  that 
a  party  may  be  examined  by  the  Court,  to  lay  a  gnMmd 
for  the  introduction  to  tiie  jury  of  secondary  evidenee. 
The  evidence  of  the  loss  of  a  deed  (he  says)  is  addressed 
to  the  Court  alone,  and  it  is  not  a  sul^t  on  which  the  jury 
are  to  pass.  See  also  Oivens,  4^.  v.  iifanns,  6  JMm/T 
201,' where  the  Court  say  that  a  party,  by  affidavit  may 
prove  the  loss  of  a  bill  of  sale.  I  conclude  that  the  Court, 
in  admitting  the  defendant  to  give  evidence  as  to  this  col- 
lateral matter,  did  not  err. 

Was  the  evidence  of  loss  sufficient  to  let  in  the  copy? 
The  defendant  swore,  that  he  had  searched  the  office,  and 
every  other  place  where  the  deed  would  probaWy  be,  and 
had  not  been  able  to  find  it  He  also  proved  by  the  Clerit 
of  the  Court,  where  it  had  been  recorded,  that  he  had  ex- 
amined his  office  and  could  not  find  it     I  think  this  was 
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aiffifiieot  \o  let  in  the  secondMry  evidence;  for,  the  ''law    IBM, 
exaelf  nothing  unreaaontUe  in  svch  a  case.     If  the  parol  ^J^|?^. 
jNToef  of  loss  eatabUabes  the  fact  with  reaaonable  ceHainty*)  b«i,  Inu 
it  ia  auffieient."    8  Ea^j  2S9;  10  Johm.  R^.  374;  16     p^ 
Johns.  JR^.  19$, 

We  BMiat  next  eni)uire^  whether  the  aeeondarj  evidence 
oSired  in  thia  case,  was  aufficient?  It  is  an  office-copy, 
Without  other  proof  of  the  execution  of  the  original,  deed, 
dum  its  beii^  recorded  upon  the  aeknowledgment  of  the 
grantor.  If  this  were  a  deed,  required  by  law  to  be  re- 
oorded,  there  would  be  no  difficulty  in  the  question;  copies 
of  anch  deeds  being  every  day  admitted,  without  odier 
evidence,  than  their  having  been  recorded.  But,  from  the 
beat  examination  I  have  been  able  to  give  the  subject,  I 
CMinot  find  any  act  of  Aasembly,  directing  tiiat  a  bill  of 
sde  of  slavea,  whether  taking  effect  in  prassenti  or  infu^ 
turOf  shall  be  recorded.  The  act  of  1758  does  not  toucli 
the  subject,  aa  it  relates  to  deeds  of  gi/i^  of  diaves;  and 
this  is  a  deed  of  bargain  and  sale.  The  statute  of  frauds 
and  perjuries  does  m>t  apply,  because  it  speaks  of  deeds 
on  consideration  not  deemed  valuabie  in  law:  this  is  a 
deed  for  valuable  eonHderatton.  The  act  for  regulating 
eonveyancea,  in  the  4th  section,  speaks  of  settUmefUss 
and  this  may  be  called  a  eeitlement;  but,  certainly  it  is 
not  a  marriage  eeitlementf  of  which  alone  that  section 
speaks.  The  queation  is,  dierefore,  free  frtmi  ihe  influ-^ 
ence  of  our  recording  laws.  In  Lee  v.  TYi^cott,  2  Wash* 
d81,  and  Rawletta  v.  Daniely  4  Munf.  473,  it  is  said,  that 
the  copy  of  an  ancient  deed,  where  poeseanon  has  follow* 
ed  the  deed,  and,  (in  the  latter  case,)  where  die  deed  was 
recorded  on  the  acknowledgment  of  the  grantor,  shall  be 
received,  without  any  proof,  that  the  original  is  lost  or  de- 
stroyed. I  do  not  consider  these  cmcs  as  in  point;  for, 
thou^  ours  is  an  aneient  deed,  it  wants  that  corroboratkm 
arising  from  possession.  In  St^  v.  Twmerf  1  Waafa. 
dt2,  a  deed,  had  been  admitted  to  reoord,  on  the  certificate 
of  two  persons,  styling  themselves  Juatices  of  the  Peace 
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1824.    for  South  Carolina^  but,  the  Grovernor's  testimonial  was 

June,     wanting.     On  a  trial  in  ejectment,  the  plaintiff  relied  oa 

Ben,  Ac  this  deed,  and  produced  a  witness  to  prove  the  execution 

PeS       ^^  **•     '^®  Court  below  rejected  the  witness  and  the  deed 

This  Court  said,  the  deed  was  neither  legally  proved,  nor 

legally  recorded;  and,  as  a  rtcordtd  deed^  would  have 

been  properly  rejected;  but,  that  such  deeds  were  valid 

between  the  parties;  that  the  actual  execution  of  the  deed, 

was  a  fact  which  the  plaintiff  was  at  liberty  to  prove,  as  in 

other  cases,  by  evidence  satisfactory  to  the  jury. 

Applying  this  law,  it  would  seem,  that  if  the  party-  be 
at  liberty  to  prove  the  actual  execution  of  the  deed,  as  he 
does  other  facts,  the  acknowledgment  of  Vhe  granVor  in  a 
Court  of  record,  might  be  considered  pretty  strong  evi* 
*  dence  of  such  execution.  The  case  of  Maxwell  v.  LigAff 
1  Call,  117,  may  also  be  considered  as  having  some  bear- 
ing on  the  present;  the  Court  deciding  there,  that  if  the 
deed  of  lease  was  admitted  to  record  at  the  instance  qf 
the  appellant^  a  copy  might,  under  the  circumstances,  be 
received  as  evidence.  The  English  books  give  us  much 
more  light  upon  this  subject  Gilbert,  in  his  Law  of  Evi- 
dence, 86,  says,  that  where  a  deed  needs  enroVment  (as 
deeds  of  bargain  and  sale  by  27th  H.  8,  eh.  16,)  there 
the  enrolment  is  the  sign  of  the  lawful  execution  of  such 
deed,  and  a  copi/  shall  be  a  sufficient  attestation;  but, 
where  a  deed  needs  no  enrolment,  the  inspeximus  of  such 
enrolment  is  not  evidence.  Buller,  in  his  Nisi  Priusy 
commenting  on  this  passage,  doubts  whether  deeds  of 
bargain  and  sale  enrolled,  ought  to  be  given  in  evi- 
dence without  being  proved;  though,  he  admits  that  such 
was  the  practice  at  Nisi  Prius,  He  adds  *'  the  case  of 
Smartle  v.  Williams,  is  much  relied  on  in  support  of 
this  practice;  but,  that  case  is  wrong  reported;  for,  it  ap- 
pears from  the  report  in  3  Lev.  347,  that  the  acknowledg- 
ment was  by  the  bargainor,  and  so  is  stated  in  SalkeUPs 
manuscript  Besides,  it  appears  from  both  the  books, 
that  it  was  only  a  term  that  passed,  and,  consequently,  it 
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was  not  an  enrolment  within  the  statute. ''  After  some  fur-  1824. 
ther  remarks  to  shew  that  the  bare  enrolment  ought  not,  in  ^^'^' 
all  cases,  to  make  the  deed  evidence.  Justice  Buller  adds,  Ben,  be. 
"  on  the  other  hand  it  seems  as  absurd  to  say,  that  a  re-  pj^ 
lease  which  has  been  enrolled,  upon  the  acknowledgment 
of  the  re-leasor,  shall  not  be  admitted  in  evidence  against 
him,  without  being  proved  to  be  executed,  because  such 
release  does  not  n^d  enrolment;  and,  in  fact,  such  deeds 
have  often  been  admitted,  and  that  was  the  case  of  Smar- 
tie  V.  Williams.  The  deed  there,  did  not  need  enroV 
ment,  yet  being  enrolled,  on  the  acknowledgment  of  the 
bargainor,  it  was  read  against  him  without  being  proved." 
In  1  Salk.  280,  is  the  case  of  Smartle  v.  Williamsj  re- 
ferred to  by  Buller,  **  A  deed  of  bargain  and  sale,  ac- 
knowledged by  the  bargainor  and  enrolled,  (by  which  a 
term  for  years  was  assigned)  was  given  in  evidence,  with- 
out any  proof  of  the  bargainor's  sealing  and  delivery 
thereof;  and,  after  debate,  it  was  allowed  by  C.  J.  Holt, 
Eyre  and  tot.  cur.;  for,  the  acknowledgment  of  a  party  in 
a  Court  of  record,  or  before  a  master  extraordinary  in  the 
country  (as  this  case  was)  is  good  evidence  of  its  being 
sealed  and  delivered;  and,  such  i^n  acknowledgment  estops 
a  man  from  pleading  non  est  /actum.  ^^  la  Lady  Hal- 
croft  V.  Smithy  Freem.  259,  a  distinction  was  made  be- 
tween deeds  of  bargain  and  sale  (enrolled  under  stat  H. 
8,)  and  other  deeds  enrolled;  and,  it  was  held  that  a  copy 
of  a  deed  enrolled  for  safe  custody,  would  not  be  evidence, 
otherwise  than  against  the  party  who  sealed  it,  and  all 
claiming  under  him.  Phillips^  410,  after  citing  the  cases, 
concludes  thus :  *  *  The  rule  concerning  copies  of  enrolments 
appears  then  to  be,  that  a  copy  of  the  enrolment  of  a  bar- 
gain and  sale  of  freehold  in  lands,  &c.  is  as  good  evidence 
as  the  original  itself;  but,  thftt  a  copy  of  the  enrolment  is 
not  evidence  of  a  bargain  and  sale  of  a  chattel  interest,  or 
of  the  contents  of  any  other  deed  enrolled  for  safe  custody, 
except  as  against  ih^  party  acknowledging  the  deed;  and, 
that  against  such  party,  and  against  all  claiming  under  him, 
Vol.  II.  69 
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1824.    A  copy  of  the  enrolment  of  any  deed  is  admissible  in  en- 

June,     dence.''     From  these  authorities,  I  think  it  may  be  saf^ 

Ben,  Uc  concluded,  as  a  general  proposition,  that  the  office  copy  k 

pJV      a  deed  recorded  on  the  acknowledgment  of  the  bargainor, 

(though  there  he  no  law  requiring  such  record)  is  admis- 

sihle  evidence  against  the  bargainor,  and  those  claiming 

under  him.     This,  I  say,  may  be  admitted  as  a  gentrcU 

proposition;  but,  it  still  remains  to  enquire,  whether  th^ 

particular  circumstances  of  the  case  before  us,  do  not  take 

it,  out  of  the  rule. 

'  The  deed  of  bargain  and  sale  was  executed  in  1 774.  la 
whose  possession  it  remained  afterwards,  we  are  not  in- 
formed; nor  does  the  record  give  us  any  mfotmatioTi, 
whether  the  defendant  who  produced  it  is  in  any  way  con- 
nected with  it,  or  claims  under  it  at  all;  or  whether  aojr 
other  persons  set  up  claims  under  it.  It  is  produced  merely 
to  shew,  that  at  the  time  the  deed  of  emancipation  was 
executed,  the  grantor  had  no  title.  That  deed,  (under 
which  the  plaintifis  claim  their  freedom)  was  executed  in 
June,  1796,  and  duly  recorded  in  the  August  toliowing. 
The  deed  of  1774,  is  recorded,  on  the  acknowledgment  of 
the  grantor,  in  1812,  thirty-eight  years  after  its  execution^ 
and  sixteen  years  after  the  execution  of  the  deed  of  eman- 
cipation. And  the  question  is,  must  this  acknowledgment 
be  taken  as  proof  of  the  execution  of  the  deed^  against 
the  plaintiffs  ?  I  strongly  incline  to  think  not  It  is  clear, 
that  after  the  execution  of  the  deed  of  emancipation,  the 
grantor  could  not,  by  any  act  or  deed  of  his,  revoke  tbiit 
deed,  or  divest  the  title  to  freedom,  which  it  had  vested  in 
the  plaintiffs;  and  yet,  nothing  will  be  easier  than  to  efiect 
this  indirectly,  if  his  subsequent  acknowledgments  are  ad- 
missible against  the  plaintiffs.  Siqppose  the  grantor,  after 
emancipating  his  slaves,  to  change  his  mind,  and  repent  of 
the  act.  He  has  only  to  execute  to  a  purchaser  a  bill  of 
sale  for  them,  take  no  witnesses  to  the  transaction,  give 
the  bill  of  sale  a  date  prior  to  the  deed  of  emancipation, 
and  have  it  recorded  on  his  acknowledgment.     In  the  case 
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before  us^  there  is  not  a  tittle  of  evidence  of  the  existence    1824. 
or  execution  of  the  deed^  but  the  acknowledgment  of  the     •^"^* 
grantor^  made  16  years  after  the  execution  of  the  deed  of  Ben,&e. 
emancipation;  and,  although  the  rule  of  law  be,  that  that     pj^, 
acknowledgment  is  to  be  taken  as  evidence  against  him, 
and  those  claiming  under  him,  I  believe  we  must  limit  the 
meaning  to  those  claiming  under  him,  by  title  derived  sub' 
sequent ly  to  the  acknowledgment     This  may  be  il lustra* 
ted  by  analogy.     It  is  laid  down  in  the  books,  that  the  re- 
cital of  a  deed  in  another  deed  is  evidence  against  the  partj^ 
who  executed  the  reciting  deed,  or  against  any  person 
claiming  under  him.     1  PhilL  Evid.  411;  yet,  when  this 
rule  comes  to  be  applied,  it  is  resti*icted  to  those  claiming 
under  the  grantor,  by  title  subsequent  to  the  deed.     In 
Penrose  v.  Griffith^  4  Binney,  230,  this  point  came  di- 
rectly before  the  Supreme  Court  of  Pennsylvania.    C.  J. 
TiLGHMAN  said:     "The  rule  of  law  is,  that  a  deed  con- 
taining a  recital  of  another  deed,  is  evidence  of  the  recited 
deed,  against  the  grantor,  and  all  persons  claiming  by  title 
derived  from  him  subsequently.     What  is  the  reason  of 
this  rule  ?     It  is  this:  the  recital  amounts  to  a  confession  of 
the  party;  and  that  confession  is  evidence  against  himself, 
and  those  who  stand  in  his  place.     But,  such  confession 
can  be  no  evidence  against  a  stranger;  it  can  be  no  evi^ 
dence  against  one,  who  claims  by  title  derived  from  the 
person  making  the  confession,  before  the  confession  made; 
because  he  does  not  stand  in  the  place  of  the  person  ma- 
king the  confession;  he  claims  paramount  the  confession. 
One  who  has  conveyed  his  right,  can,  by  no  subsequent 
confession,  affect  the  right  which  he  has  conveyed.''   The 
rule  thus  laid  down,  is  admitted  by  the  rest  of  tiie  Court 
In  the  same  book,  Garwood  v.  DenniSy  p.  327,  the  rule  is 
again  stated  with  the  same  restriction.     In  2  Bay's  Sep. 
93,  it  is  decided,  that  the  obligee  of  a  bond   is  an  in- 
competent witness  to  prove  payment,  so  as  to  destroy 
the  right  of  the  assignee  to  recover.     In  Frear  v.  Evert' 
soriy  20  Johns.    Rep.    142,   the  question  was,  whether 
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the  admissions  of  a  party  afUr  he  had  assigned  his  inte- 
rest to  another,  could  he  given  in  eridence.      The  Cooit 
say,   "that,  having  assigned  his  interest  in  the  e?U}se  in 
action^  he  could  not  impair  that  interest  by  any  confes- 
sions made  by  him,  to  the  prejudice  of  his  assignee.*'  The 
same  principle  may  be  found  in  several  of  our  own  Reports. 
In  Vaughan's  adm*r.  v.  fVinkle^s  ex^r.,  4  Munfl    136, 
in  trespass  for  goods  taken  away,  proof  by  witnesses  that 
the  person  of  whom  the  plaintiff  bought  the  goods,  was 
heard  to  say,  before  the  institution  of  the  suit,  that  when 
he  sold  them  they  belonged  to  the  defendant,  was  decided 
to  be  inadmissible.      In   Givens,  ^c,  v.  Mann^  6  MunC 
191,  a  suit  for  freedom,  the  plaintiffs  claimed  under  a  deed 
of  emancipation  from    TViomas  Reynolds;  the  defendants 
were   purchasers   of  the  paupers,  as  slaves,  from  John 
Reynolds^  the  son  of  Thomas.     The  Court  decided,  that 
the  admissions  of  ThomaSy  with  respect  to  John's  title 
and  possession,  so  far  as  they  were  made  prior  to  the  d^d 
of  emancipation,  might  be  received;  but  that   no  suhse- 
quent  acknowledgments  were  admissible.     These  authori" 
ties  well  warrant  the  conclusion,  I  think,  that  in  the  case 
before  us,  the  acknowledgment  of  Pennington^  ot  the 
execution  of  the  deed,  is  no  evidence  of  that  fact,  as  against 
the  plaintiffs;  and,  consequently,  that  the  copy  of  the  deed, 
resting  solely  on  that  acknowledgment,  ought  not  to  have 
been  admitted  by  the  Court  below. 

I  am  of  opinion,  therefore,  that  the  judgment  be  re- 
versed, and  the  cause  sent  back,  with  directions  to  the 
Court,  not  to  receive  the  copy,  unless  the  execution  of  the 
deed  be  proved  by  sufficient  evidence,  exclusive  of  the  ac- 
knowledgment of  the  grantor. 

The  other  Judges  concurred;  and  the  judgment  was 
reversed,  and  the  cause  remanded.  * 

*  Judge  Gbisn,  absent. 
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Urquhart  and  others  v.  Clarke  and  others.         1824. 

June. 

Wliat  uncertainty  in  the  deaciiptioQ  of  the  subject,  in  ejectment,  will  be  tole- 
rated^ 

Where  a  hasbaul  eonveyt  the  properlj  of  his  wife,  with  warranty  against  the 
claims  of  himself  and  Am  hein,  his  children,  deriving  title  from  their  motlier, 
will  not  be  affected  by  the  warranty. 

The  doctrine  of  collateral  warranty  examined. 

This  was  an  appeal  from  the  Superior  Court  of  Law  of 
Orange  county. 

It  was  an  action  of  ejectment  brought  by  the  appellants 
agaiiist  the  appel}eesy  for  a  tract  of  land  in  the  coijpty  of 
Madison,  in  which  judgment  was  given,  upon  a  special 
finding  of  the  jury,  in  favor  of  the  defendants.  The  fol- 
lowing opinion  presents  a  full  statement  of  the  facts, 

Johnsoriy  for  the  appellants. 
Wickhaniy  for  the  appellees. 

June  11.  Judge  Coalter,  delivered  his  opinion. 

The  verdict  in  this  case,  which  finds  for  the  plaintiff  the 
lands  in  the  declaration  mentioned,  subject  to  the  opinion 
of  the  Court  on  two  points  submitted  by  the  jury,  states 
that  Dr.  William  Lynn  was  seised  of  the  lands  in  contro- 
versy, at  the  time  of  his  death,  and  made  his  will,  which 
they  find,  and  set  out  at  large,  in  their  verdict  In  this 
will  is  the  following  clause:  "  I  give  to  my  daughter  Ann 
Dent^  during  her  natural  life,  the  use  of  my  dwelling- 
house  and  kitchen,  lot  and  garden,  with  their  appurtenan- 
ces'* (this,  I  understand,  was  his  house  in  Fredericksburg, 
and  is  no  part  of  the  premises  in  controversy,)  **also  my 
home  plantation  in  Culpeper  county,  which  I  bought  of 
William  EddingSy  containing  599  acres;  also  a  tract  of 
land  thereto  adjoining,  which  I  bought  of  Mr.  Alexander 
Waughj  containing  )230  acres;  also  the  following  slaves,*' 
(naming  a  number  of  slaves  and  other  personal  property) 
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1824.    ^^to  hold  the  said  houses,  lot,  garden,  lands,  slaves  and 
J^^'     personal  estate,  to  roy  said  daughter  .^nn  Dentj  dtinn^b« 
UrouhMt,  natural  life,  and  after  her  death  to  be  equally   divided 
*^'      among  the  children  of  my  said  daughter  ^nn  Dent,  and 
Clarke,  &o.  their  heirs  or  assigns;  but  if  she  should  die  without  i^ue^ 
then  I  give  the  same  to  be  equally  divided  among  the  chil- 
dren of  my  reputed  daughter  Mrs.  Hannah  M*Caui^, 
of  her.  lawfully  begotten,  and  their  heirs  anfd  assigns  for- 
ever." 

The  jury,  as  I  have  before  stated,  find  for  the  pisLintiff, 
if,  under  the  will  of  Dr.  William  Lynn^  found  by  them 
am  afonesaid,  and  in  the  event  of  the  death  of  ^nn  Dtni^ 
without  ever  having  had  any  child  or  children,  wYdcH  hap- 
pened before  the  institution  of  this  suit,  the  heirs  of  Mary 
Duncanson  (who  are  the  lessors  of  the  plaintiff)  who  was 
born  before  the  making  of  the  said  will,  and  who  died  in 
the  life-time  of  Hannah  M^Cauley  and  Jinn  Denty  m 
the  said  will  mentioned,  (and  who  was  the  only  and  l^iti- 
mate  child  of  Hannah  M  ^  Cauley^  who  died  without  ever 
having  had  any  other  child  or  children,  and  before  the  in- 
stitution of  thiA  suit)  are  entitled  to  the  lands  in  question; 
and  if  the  Court  shall  also  be  of  opinion,  that  there  hieing 
devised  by  James  Duncanaon  to  the  lessors  of  thepUintiff, 
children  and  heirs  of  the  said  Jamea  Duncanson  and  Mary 
his  wife,  lands  of  more  value  than  the  lands  in  questicMi; 
and  the  said  James  Duncanson  having  warranted  the  lands 
in  question,  by  deed  in  the  foUowing  words,  (which  is  set 
out  at  large)  does  not  destroy  the  right  <d  the  lessors  of  tbe 
plaintiff,  to  recover. 

The  will  bears  date  in  Felmiary,  1758,  and  is  recorded 
in  March  of  the  same  year. 

The  deed  found  as  aforesaid,  bears  date  on  tiie  l$th  of 
October,  1780,  and  purports  to  be  a  deed  between  James 
Duncanson  and  Mary  his  wife,  of  the  one  part,  and  Thomas 
Porter  of  the  other ;  and  that,  for  the  consideration  of 
j8  1,200  current  money  of  Virginia,  to  them  paid,  &c  they 
had  bargained,  sold,  8ic.  to  the  said  Porter,  his  heirs  and 
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assigos,  that  tract  or  parcel  of  land,  lying  in  Culpeper  coun- 
ty, whereoD  James  Finney  formerly  lived,  containing 
600  acres  more  or  less,  bounded,  &e«  with  the  appurtenan-  Urauhart, 
ces,  &C.  ^^with  all  rents  and  reversions  of  rents,  and  all  ^' 
ike  estate,  tUkj  interest ,  profit,  claim  and  demand^^*'^*^^ 
whatever  them  the  said  James  Duncanson  or  Mary  his 
wife,  in  andio  the  premises  aforesaid,  and  every  part 
and  parcel  thereqf;  to  have  and  to  hold  the  said  premises 
and  appurtenances  to  the  said  Thomas  Porter,  his  heirs 
and  assigns  forever,  to  his  and  their  own  proper  use  and 
behoof. "  And  "  the  said  James Duncafison  and  Mary  his 
-wife,  for  themselves,  their  heirs,  executors,  and  adttinis* 
trators,  doth  eovenant  and  grant  to  and  with  the  said  ThO" 
mas  Porter,  his  heirs  and  assigns,  that  the  said  Thomas 
Porter  shall  and  may,  at  all  times  hereafter,  peaceably  and 
quietly  have  and  hold  and  enjoy,  the  hereby  conveyed 
land  and  premises  and  every  part  thereof  without  the  law- 
ful claim  or  interruption  of  him  the  said  James  Duncan- 
son  or  his  heirs,  or  any  other  person  claiming  from,  by,  or 
under  him,  or  any  of  them;  and  that  the  said  James  Dun" 
canson  and  his  heirs,  the  said  land  and  premises  and  every 
part  thereof,  unto  the  said  J%omQs,  his  heirs  and  assigns, 
shaU  and  will  warrant  and  forever  defend,  against  him  the 
said  James  Duncanson  and  his  heirs,  and  against  all 
and  every  person  whatsoever,  claiming  ^,  from,  or  under 
him  or  any  ofthtmy 

This  deed  purports  to  be  signed  and  sealed  by  James 
Duncanson  and  Mary  Duncanson.  There  are  no  wit- 
nesses to  it;  but  on  the  16th  of  October,  1780,  (three  days 
after  its  Wte)  it  was  acknowledged  in  Culpeper  County 
Court  by  James  Duncemson,  and  ordered  to  J[>e  recorded. 

The  qnestions  then  intekded  to  be  submitted  by  the  jury 
were,  first,  whether  the  limitation  over  to  Mrs.  Duncan- 
son, in  the  events  which  happened,  were  good?  Secondly, 
whether  the  warranty  in  tkfe  deed  bars  the  lessors  of  the 
plaintiff? 
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1824.        We  are,  however,  told,  that  as  various  other  tracts  of 

June,     iJjjji  vv&re  devised  by  the  will  aforesaid,  it  does  not  suft- 

Urouhart,  ciently  appear  that  the  tract  of  land  in  controversj  is  thai 

^®*      tract,  or  any  part  of  it,  which  is  devised  by  the  cUuise 

aarkc,  &c.  above  cited. 

The  tract  of  land  claimed  in  the  declaration,  is  live  mes- 
suages and  five  hundred  acres,  in  Madison  county. 

I  suppose  the  Court  can  judicially  know,  that  in  Decem- 
ber, 1792,  Madison  county  was  taken  from  Culpeper;  so 
that  these  lands,  formerly  in  Culpeper,  might  tbereaAer  lie 
in  Madison.      13  Hen,  Stat,  558. 

It  appears  to  me,  that  the  events  which  the  jury  find  as 
having  taken  place,  could  not  have  been  impoftant,  in  re- 
lation to  any  other  lands  devised  by  the  will,  except  those 
mentioned  in  the  clause  above  cited,  thou^  several  tracts, 
lying  in  Culpeper,  were  devised. 

As  this  is  not  a  special  verdict,  but  one  merely  submit- 
ting certain  points  for  the  opinion  of  the  Court,  evidently 
growing  out  of  the  clause  first  above  cited;  and  as  thb  is 
moreover  an  action  Of  ejectment,  which,  i£  any  nustake 
has  occurred,  will  not  bind  the  rights  of  the  parties,  but  can 
be  put  right  on  the  trial  of  a  new  ejectment,  I  think  it 
would  be  improper  to  direct  a  new  trial,  on  account  of  this 
supposed  imperfection  in  the  present  verdict 

Taking  the  land  in  controversy,  then,  to  be  that  ^viaed 
by  the  clause  above  quoted,  I  think,  in  the  events  that 
have  happened,  the  limitation  over  is  good,  as  a  remain- 
der in  fifee  to  Mrs.  Duncemsoriy  and  that  the  lessors  of  the 
plaintiff  are  entitled  to  the  land,  unless  they  are  barred  by 
the  warranty  of  their  ancestor^  under  the  cir^citnstances 
found  by  the  jury.  This  seems  to  me  to  be  the  oniy  and 
great  question  in  the  cause.  It  is  one,  eonesming  which 
I  have  had  great  doubt  and  difficulty;  insomuch,  thatl  am 
happy  that  this  is  a  case  of  ejectment,  in  which,  as  I  under- 
stand, one  trial,  even  in  a  case  where  this  Court  shall  pro- 
nounce its  opinion,  is  not  absolutely  final  oful  conclusive 
of  the  rights  of  the  parties. 
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We  come  now  to  the  deed;  ^d  one  importaDt  enquiry 
will  be>  taking  the  whole  deed  together,  what  was  the  ob- 
jeet  and  intention  of  the  parties,  by  the  clause  of  warranty  Uraohart, 
contained  in  it     In  other  words,  ^^nst  whom  did  the        ^l 
warrantor  intend  to  warrant  ?  Clarke,  &•• 

He  did  not  intend  a  general  warranty  against  aU  the 
world.  On  the  other  hand,  I  suppose  it  will  readily  be 
conceded,  that  he  intended  at  least  to  warrant,  that  neither 
he  himself,  nor  any  person  claiming  under  him,  either  by 
purchase  or  descent  from  him,  should  claim;  nor  should 
any  claim  under  such  person,  so  claiming  under  him.  This 
would  be  the  literal^  but  is  it  the  fair  andfvM  coii0ruo 
Hon  of  the  deed,  taking  all  the  parts  of  it  together  ? 

To  carry  it  further,  we  must  decide  one  of  three  things: 
1st.  He  intended  to  warrant  that  neither  he,  nor  his  wife, 
nor  any  person  under  them,  should  claim;  (Mr,  2dly.  He 
intended  to  warrant  against  the  claim  of  any  one,  who, 
at  that  time,  shall  prove  to  be  his  heir,  although  he  does 
not  claim  the  land  by  purchase  or  descent  from  him,  but 
by  purchase  or  descent  from  some  one  else,  and  that  no 
one  shall  elaim,  either  by  purchase  or  descent,  under  such 
person;  3dly.  Or,  it  was  his  intention  to  warrant  that 
neither,  nor  any  child  of  his  by  his  frnfe,  nor  any  person 
claiming  under. them  or  such  child,  should  claim. 

Taking  it  for  granted,  that  his  intention  was  to  sell,  not 
merely  his  own  contingent  interest  in  this  land,  but  that  of 
his  wife  also,  and  those  interests  onlyy  he  then  did  not  in- 
tend to  warrant,  1st  That  Mrs.  Dent  would  not  have  a 
child,  whereby  the  whole  estate  might  be  defeated;  nor, 
adly.  lliat  Mrs.  3PCauley  would  have  no  more  children, 
whereby  it  mig^t  be  defeated  in  part  But,  3dly.  Did  he 
mean  to  warrant,  that  in  the  event  that  his  wife  should  not 
unite  with  him  and  execute  the  deed,  so  as  to  pass  her  in- 
terest, and  should  survive  him,  she  should  not  claim  ? 

If  this  was  his  intention,  it  is  strange  that  neither  the 
clause  for  quiet  enjoyment,  nor  the  clause  of  warranty, 
say  any  thing  as  to  her  claim.     It  either  was  believed  that 
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lSd4.    s^^  would  convey,  or  it  was  known  or  believed  that  sbe 
June,     would  not     If  the  former,  then  it  was  only  necessary  tB 
UmnliMt,  warrant  against  her,  in  order  to  guard  against  the  aecident 
«••      of  her  death,  before  she  executed  the  deed.     Bat   the 
CUuite,Ap..^ntor  might  say,  "I  will  not  subject  myself  to  this 
risque  and  its  consequences.     The  intention  is,  that  both 
shall  convey,  but  I  will  not  warrant  against  her;  you  must 
see  that  both  convey,  or  wcatc  the  contract"     Or,  if  it 
was  believed  that  she  would  not  convey,  the  grantor  might 
say,  "  I  will  not  warrant  agaijast  her,  but  only  ^pinst  my- 
self and  my  heirs.'*     That  some  considerable  risqae  was 
conteniplated  by  the  parties,  m^  perliaps  be  inferred  from 
the  small  consideration  stated  in  the  deed;  the  sum,  at  th^ 
then  state  of  depreciation,  being  very  small. 

But,  be  this  as  it  may,  either  in  consequence  of  some 
omission  in  the  deed,  or  for  some  reason  opera^ng  on  the 
parties,  there  is  no  clause  of  warranty  against  her.  And 
it  seems  to  be  admitted,  4th.  That  in  the  event  that  Mrs. 
Duncanson  did  not  unite  in  the  deed,  so  as  to  pass  her  in- 
terest, and  in  the  further  events  that  she  should  survive 
Duncansonf  and  haVe  child^n  by  another  husband,  it 
was  not  intended  to  warrant  that  suc)i  h^band  should  not 
claim  courtesy f  or,  that  those  children  should  not  claim 
all  the  land,  if  his  children  by  her  were  dead,  or  a  part,  if 
they  were  not  Nor,  5th.  Did  he  intend  to  warrant,  that 
in  the  event  of  her  not  uniting  in  the  conveyance,  and  in 
the  further  event  that  she  should  leave  no  child  by  any 
husband,  that  her  collateral  heirs  should  not  claim. 

If  he  intended  to  warrant  against  all  those  mentioned  in 
the.  3rd,  4th  and  5th  cases  above  put,  the  deed  ought  to 
have  contained,  or  must  now  be  construecl  as  meaning  a 
general  warranty  against  himself  and  his  wife,  and  mU  the 
world,  who  might  claim  by,  through,  or  under  them,  or 
either  of  them. 

I  had  great  doubts,  at  first,  whether  the  deed  ought  not 
to  be  so  construed.  As  the  object  seems  to  have  been  to  sell 
the  interest  of  himself  and  his  wife  in  the  land,  it  would 


Courfisf  Appeals  of  Virginia.      *  SSS 

seem  reasonable  that  the  purchaser  shotild  be  secured    1834. 
against  all  persons  claiming  imder  them  or  either  of  them.   J^l^^^^ 
But,  if  I  am  correct  in  the  conclusion  I  have  come  to  abore,  UrqsiMrtj 
that  it  was  not  intended  to  warrant  against  the  claim  of  the      *J/ 
wife  herself)  in  case  she  should  not  unite  in  the  deed,  bbk*^****'**' 
survive  the  husband,  the  same  course  of  argument  would 
seem  to  repel  the  construction,  that  it  was  intended  to 
warrant  against  all  persons  claiming  under  her.     I  now 
think,  that  I  should  not  be  justified  in  putting  so  broad  a 
construction  on  the  deed,  as  I  at  first  supposed. 

But,  it  may  be  said,  that  if  the  wife,  or  any  person  claim- 
ing under  her,  proved,  at  the  time  of  such  claim,  to  be  ihh 
next  of  kin  and  heir  to  the  husband,  it  was  intended  to 
warrant  against  such  person.  As  to  such  claim  by  the 
wife;  let  us  suppose  that  Mrs.  Duncanaon  herself  had  sur- 
vived her  husband,  and,  being  next  of  kin,  was  his  heir  at 
law;  would  she  be  barred  from  claiming  her  own  fee  sim- 
ple land,  aliened  by  him  during  the  coverture?  If  they 
had  been  lands,  to  which  even  her  title  was  complete,  and 
reduced  to  possession,  so  as' to  entitle  her  husband  to  cour- 
tesy in  case  of  survivorship,  I  apprehend  this  collateral 
warranty  wpuld  not  bind  her.  If  it  v\>uld,  it  would  bind' 
her  without  assets;  for,  the  statute  of  Gloucester  does  not 
extend  to  her.  Co.  Lift.  379,  *,  381,  a;  2  In.  292, 
293,  294.  In  fact,  she  never  was  considered  within  the 
mischief  of  the  statute,  which  extends  only  to  her  heirs, 
not  to  herself.  Her  fee  simple  interest,  it  would  appear 
to  me,  would  at  least  be  as  secure  to  her,  as  her  dower  in- 
terest, which  cannot  be  divested  of  its  original  essence, 
and  which  is,  therefore,  not  barred  by  a  collateral  warran- 
ty of  the  ancestor  of  the  dowress.  Co.  Lilt.  389,  a;  10 
Co.  9^6.  But,  for  another  and  conclusive  reason,  it  ap- 
pears to-  me,  she  would  not  be  barred.  She  never  could 
sue  for  the  land  during  the  life^^time  of  the  husband,  and 
therefore  no.  breach  of  the  warranty,  arising  from  the  claim 
of  the  wife,  could  take  place  in  his  life-time;  so  that  he  < 
would  never  be  bound  in  hb  life  by  a  warranty  against 


560  Cquri-^f  jSppeah  ^/  Virgima. 

18«4.    l»«r.     In  fact,  it  would  be  a  warranty  bindiag  only  on  ber 
*^*^*     as  his  heir,  after  his  death,  and  not  on  him.     Bat,  it  is  a 

^fl^J^^  maxim  in  law,  that  such  a  warranty  as  never  binds  the  an- 
*••      eestor,  cannot  bind  the  heir.     Co.  Lttt.  386,  a. 

Clark^fcc  But,  if  it  cannot  be  so  construed  as  to  the  wife,  it  may  be 
said  that  if  any  of  the  persons  mentioned  in  the  fourth  aiul 
fifth  cases  above  put,  proved  to  be  the  next  of  kin  and 
heirs  of  the  grantor  when  ^ey  claimed,  it  was  the  inten- 
tion to  warrant  i^inst^em,  in  the  event  that  they  should 
happen  to  be  his  heirs;  although,  they  did  not  claim  the 
land  under  him,  and  although  he  did  not  intend  to  wamnt 

'  against  the  very  same  claim,  provided  it  was  made  by  one 

not  his  heir. 

This  would  appear  to  me,  not  only  to  be  a  r^nemeat 
and  subtilty  of  construction  which  the  deed  will  not  war- 
rant; but,  that  the  following  conse()ueace8,  fatal  to  the  al* 
ledged  bar  in  this  case,  would  be  the  result.  Thus,  the 
husband  conveys  with  special  warranty,  as  in  this  case,  and 
the  wife  dies,  and  her  heirs,  either  lineal  or  collateral, 
claim  the  land  during  the  life  of  the  husband;  there  is  no 
warranty  against  them,  as  her  heirs,  or  persons  elaimBig> 
under  her  generally;  and,  so  this  would  be  no  breach  of 
warranty  by  the  husband.  They  are  not  his  heirs,  for  no 
one  is  heir  to  a  person  alive;  and,  as  he  is  now  .supposed 
to  warrant  only  against  persons,  who,  at  the  time  they 
claim,  prove  to  be  his  heirs,  the  warranty  cannot  bind 
him  during  his  life,  and,  consequently,  never  can  bind  his 
heirs,  according  to  the  maxim  above  stated. 

A  warranty  of  this  special  kind  by  tenant  by  the  cour* 
tesy,  I  apprehend  never  could  bar  his  heirs.  To  bind 
themj  it  must  also  bind  hinij  and,  consequently,  if  it  is 
not  a  general  warranty  against  all  the  world,  so  as  to  be 
binding  on  him  whenever  a  claim  is  made,  or  at  least  such 
warranty  as  I,  at  one  time,  was  disposed  to  think  this  was, 
to  wit:  against  himself  and  his  wife  and  all  persons  claim- 
ing under  them  or  either  of  them,  it  seems  to  me  that  it 
could  not  bind  or  bar  his  heirs.     So,  that  if  the  construe* 


Court  of  Jlppeah  of  Virginia.  SBl 

tioD  could  be  maintained,  that  this  was  a  warranty  against    is%4. 
every  one,  as  well  children  by  her,  as  every  one  else,  who  J^fJJ^ 
might  prove,  at  the  time  of  ckiim,  to  be  his  heir,  it  appears  uroohfirt, 
to  me  that  the  construction  would  not  aid  the  appellees.  *f* 

But  it  may  be  said,  (and  indeed,  as  I  understand  it,  that  Gl«ke,k©. 
is  the  construction  mainly  contended  for  in  tiie  argument,) 
that  he  intended  to  warrant  i^nst  any  claim  by  his  chil- 
dren by  her,  or  any  person  under  them;  so  as  to  make  it 
like  a  warranty  against  J.  S.  his  heirs  and  assigns.  Had 
the  clause  of  warranty  been  expressly  to  this  effect,  or  if 
it  can  be  so  construed,  then  he  might  have  been  bound 
thereby  in  his  life-time,  because  any  claim  by  such  person, 
in  his  life-time,  would  have  been  a  breach  of  the  warranty 
by  him,  and  he  could  have  been  vouched,  &c. ;  and  conse- 
quently, such  claimant  after  him,  having  assets  by  descent 
of  equal  value,  would  be  barred,  unless  some  other  objection 
taken,  would  avail.  But  can  we  do  so  great  a  violence  to 
the  deed  as  to  change  the  word  heirs  into  the  words  chil- 
dren  by  her?  As  her  interest,  as  well  as  his,  in  the  land, 
seems  to  have  been  the  subject  of  the  sale,  it  seems  to  me 
more  reasonable  to  extend  die  warranty  to  mean  all  per- 
sons who  might  prove  to  be  his  heirs,  than  to  limit  it  to 
his  children  by  her,  who  of  course  would  be  his  heirs.  In 
^ort,  it  was  probably  intended  by  the  parties,  that  she 
should  unite  in  the  conveyance,  and  in  that  case  all  persons 
claiming  under  her  would  be  barred,  so  as  to  render  any 
warranty  as  to  them,  unnecessary;  but  as  that  did  not  take 
.place,  I  do  not  see  that  for  that  reason,  we  can  now  do  so 
great  a  violence  to  the  deed.  On  the  other  hand,  if  it  was 
not  expected  that  shjB  would  join  fn  the  deed,  though  it 
purports  to  be  made  and  sealed  by  her,  it  is  strange  that  a 
warranty  against  her  and  her  heirs,  if  such  was  intended, 
should  be  entirely  omitted;  or,  if  it  was  intended  to  war- 
rant against  himself  and  her  children  by  him  only,  that 
the  deed  should  not  have  so  expressed  it.  If  these  were 
the  views  of  the  parties,  then  it  was  intended  to  bar  those 
children,  /u>/  by  her  deed,  biit  by  the  collateral  warranty 
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1824.    of  t^eir  father.     It  can  hardly  be  presumed  that  this  doc- 
jwte,     trine  of  collateral  warranty  \vas  either  contemplated  or  nn- 

UrqwiMiit,  derstood  by  the  parties;  and  if  contemplated,  was  certainly 
*^-      not  understood,  or  different  words  would  have  been  used. 

Clarke,  &c.  Suppose  she  had  survived,  and  had  sold  for  txiiue,  or 
made  a  deed  of  gift  of  these  lands  to  her  children,  as  she 
might  have  done  to  a  stranger  who  might  have  sold  or  giir- 
en  it  to  them;  would  her  power,  she  having  the  complete 
title  in  her,  to  aliene  to  them,  be  in  effect  defeated  by  t^ts 
^varranty,  so  that  they  could  not  claim  under  such  deed? 
If  her  name  had  not  been  in  this  deed,  so  that  it  cl&uiy 
appeared  that  she  was  not  expected  to  join  in  it,  and  the 
object  was,  to  warrant  only  against  himself  and  his  chil- 
dren by  hery  he  would  have  covenanted  and  bound  hirasdf 
and  his  heirs,  that  neither  he  nor  his  children  by  her,  nor 
any  person  under  them  or  any  of  them,  should  claim.   This 
is  the  construction  now  under  consideration;  and  can  the 
deed  be  so  construed?  I  should  doubt  this  extremely,  even 
if  the  deed  had    not  purported  to  be  executed  by  her. 
*   Again:  Without  an  entire  change  of  words  as  aforesaid,  a 
covenant  by  A.  binding  himself  and  his  heirs,  to  warrant 
against  himself  and  his  heirs,  cannot  be  Vikened  to  a  deed 
to  warrant  against  J.  S.  and  his  heirs;  because,  in  this  latter 
case,  if  J.  S.  or  his  heirs  claim,  as  they  may,  in  the  life- 
time of  A.  then  he  will  be  barred  by  the  warranty;  but, 
in  the  other,  none  can  claim  who  can  be  called  his  heirs,  in 
his  life-time;  and  consequently  the  warranty  can  only  be 
broken  by  his  heirs,  whether  they  claim  under  him  or 
not,  after  his  deaths     So  that  he  could  never  be  bound  or 
prejudiced  by  such  warranty. 

Being  met  by  these  difficulties  on  all  sides,  what  can  we 
say  more,  than  that  the  parties  may  have  intended  some* 
thing  else  than  the  literal  interpretation  of  the  deed  will 
lead  us  to  ?  But,  what  that  interpretation  is,  it  is  impossi- 
ble for  us,  from  the  case  now  before  us,  to  discover;  and 
that,  therefore,  as  the  letter  of  the  deed  contains  no  war- 
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fanty  against  her,  or  her  heirs,  though  they  may  be  his  heirs    1 824. 
also,  it  presents  no  bar  to  the  recovery.  vj^j^!^ 

This  view  of  the  case  relieves  one  from  the  necessity  of  Uraobarc, 
a  minute  enquiry  into  other  important  points  in  this  case,        ^l 
concerning  some  of  which,  it  might  possibly  be  necessary  C'*****  ***• 
to  have  a  new  trial,  in  order  to  ascertain  certain  facts,  not 
found  in  this  verdict. 

'  As  I  understand  the  doctrine  of  collateral  warranty,  at 
present,  it  was  binding  on  the  heir  on  whom  it  descended, 
on  the  legal  presumption  that  the  ancestor  would  not  dis- 
inherit his  heir,  without  making  him  compensation;  and 
this  the  rather,  because,  if  the  heir  had  doubts  about  this, 
he  could  enter  at  once,  and  avoid  the  warranty.  But,  if 
he  did  not  do  this,  in  the  life-time  of  the  person  aliening, 
he  was  estopped  afterwards  from  doing  it  But,  tl\en,  in 
order  thus  to  bar  him,  the  estate  must  be  displaced,  or  put  to 
a  right,  before  or  at  the  time  of  the  warranty  made.  For, 
he  who  is  in  possession,  need  not  put  in  his  claim  to  avoid 
the  collateral  warranty.  Co.  Litt.  366,  a;  lb.  373,  d, 
n.  2;  lb.  367,  by  n.  I;  10  Co.  97,  a;  Co.  Litt.  388,  a,  b. 
The  heir,  too,  must  be  of  age,  so  as  to  be  capable  of  thus 
protecting  himself  by  entry.  Co.  Litt.  380,  a^^b.  How 
the  fact  was,  in  relation  to  this  matter,  we  do  not  know. 

In  .10  Co.  97,  a,  it  is  stated  to  be  a  maxim  in  law,  that 
no  warranty  shall  extend  to  bar  any  estate  of  freehold  or  in- 
heritance, which  is  in  esse^  in  possession^  remainder,  or  re- 
version, and  not  displaced  and  put  to  a  right,  before  or  at 
the  time  of  the  warranty  made,  although  afterwards,  and 
at  the  time  of  the  descent  of  the  warranty,  the  estate  of 
freehold  or  inheritance  be  displaced  and  divested;  but, 
where  the  right  is  not  in  esse  in  the  heir,  or  any  of  his  an- 
cestors, at  the  time  of  the  fall  of  the  warranty,  that  it  shall 
not  bind.  Co.  Litt.  388,  b.  Now,  what  was  the  situa- 
tion of  this  estate,  at  the  time  the  warranty  was  made  ? 

^nn  Dent  was  tenant  for  life,  with  a  contingent  remain- 
der in  feey  to  any  child  or  children  she  might  have;  and, 
in  case  she  should  die  without  ever  having  had  such  child. 
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182^    then  in  remainder,  dependent  on  this  contin^Bcy ,  inf^ 

JuM.     ^  i^jg^   Dunccmson,  and  any  other  children  of  Ma. 

UrouhMt,  APCauley;  similar  to  the  case  of  LoMingian  ▼.  K^fv^ 

^'      1  Salk.  224,  and  othor  cases  decided  since  that.      It  \ 


CUrke,lM.  £|^iii  that  ease,  that  this  remainder  would  not  even  vest  in 
Mrs.  Duncaiuanf  until  after  the  death  of  Mrs.  Deni,  who 
survived  her. 

During  the  life  of  Mrs.  Duncanson  then,  her  husband, 
the  warrantor  in  this  case,  neither  had,  nor  could  he  ha^e, 
possession  in  her  right  He  could  only  have  taken  sod) 
possession,  in  the  event  that  his  wife  had  sarvived  Mis* 
Dent;  so,  that  if  he  had  never  made  the  deed  in  question, 
he  could  not,  after  the  deaUi  of  Mrs.  Denty  ^V&  wVie  Yucv- 
ing  died  first,  been  entitled  as  tenant  by  the  courtesy;  no, 
not  even  if  he  had  purchased  in  Mrs.  Dent's  life-estate, 
and  been  thus  in  the  possession  of  the  land;  but,  even  likus 
is  not  pretended.  Suppose  he  had  not  made  this  sale  and 
conveyance,  until  after  th^  deaths  of  his  wife  and  of  Mrs. 
Dentf  and  he  had  then  entered,  claiming  as  tenant  by  the 
'  courtesy,  and  sold  and  made  a  deed,  binding  himself  and 
his  heirs  to  a  general  warranty,  this  m  &ct  would  have 
been  notlung  more  than  a  disseisin;  the  coixveymce  would 
not  be  by  one  entitled  to  courtesy;  and,  consequently, 
the  warranty  would  be  void  as  beginning  by  disseisin;  and, 
if  not,  the  heirs  of  the  wife  would  not  have  been  pio- 
tected  by  the  statute  of  Oloucester;  but,  being  his  heirs, 
would  be  barred,  assets  or  not,  our  statute,  similar  to  that 
of  4  •^nne,  ch.  10,  not  being  then  in  force.  But,  the 
estate  would  then  have  been  (displaced  and  put  to  a  right, 
by  him,  and  his  children  would  have  entered  and  avoided 
the  warranty;  that  is,  this  would  have  been  a  collateral 
warranty  at  common  law,  not  within,  or  protected  by  the 
statute  of  Gloucester*  But,  if  this  warrwity  binds,  Ibe 
consequence  is,  that  a  conveyance  and  warranty,  made  be- 
fore the  remainder  vested  in  his  wife,  and  before  he  had 
any  right  or  title  whatever,  would  avail  more  than  one 
made  by  him  as  tenant  by  the  courtesy,  after  issue,  death 
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of  ike  wife  and  possession.     In  this  last  case,  the  hei#8    1524. 
of  his  wife  coald  have  entered  and  avoided  the  warranty;     '^^^' 
and  if  not  of  age,  would  hate  heen  protected  on  that  score,  ^C^ 
and  at  all  events,  would  have  beto  protected  by  the  sUtutc      ***• 
of  Okmeeater  (which,  I  take  it  for  granted,  was  in  force  C«»w*«» Ad- 
here, until  we  passed  a  simikr  one)  and  would  not  have 
been  barred  without  assets. 

The  deed  containing  this  clause  of  warranty  too,  is  made, 
not  only  by  one  having  no  tWe,  either  in  possession,  re* 
version,  or  remainder;  but,  at  most,  only  a  mei^  po9si«- 
bility  of  right,  and  that  partly  dependent  on  his  own  will 
or  pleasure,  to  get  possession  or  not  of  the  land,  even  if^ 
ho  should  ever  have  the  right  to  do  so;  but  is  made  to  on^ 
who  had  nothing  in  the  land, — no  previous  estate,  either 
by  disseisin  or  otherwise.  Co,  Lift.  385,  a.  It  is,  more- 
over, not  a  deed  of  feoffment  witii  livery  of  seUin,  which 
mi^ht  have  displaced  or  disseised  the  right  of  some  one; 
in  which  case  the  warranty  might  even  have  been  void  as 
beginning  by  disseiain;  it  was  a  deed  of  bargain  and  sde 
by  one  who,  we  must  presume,  was  out  of  possessitm,  as  ' 
the  title  was  in  Mrs.  Dent^  and,  which  would  not,  there- 
fore^ even  displace  or  divest  her  rights,  so  as  to  make  an 
entry  by  her,  necessary  to  avoid  the  warranty,  had  it  de- 
scended on  her;  much  less,  it  appears  to  me,  could  it  di- 
vest a  contingent  renudnder  in  his  wife,  which  had  not 
yet  vested  in  her.  He  could  not  even  have  destroyed  that 
remainder  by  afeoffinent,  or  by  fine  and  recovery,  in  Eng- 
land. 

If  this  warranty,  then,  had  been  a  general  one,  against 
himself  and  his  wife,  and  all  persons  claiming  under  them,  •  ^ 

I  do  not  see  how  it  could  be  decided  to  be  a  good  collate- 
ral warranty  at  common  law,  so  as  to  bar  his  heirs  claiming 
tuider  their  mother,  whether  they  have  assets  or  not 

This,  as  before  said,  I  do  not  consider  a  conveyance  by 
a  tenant  by  the  courtesy.  He  never  was  such.  During 
the  life^of  his  wife,  he  never  had  a  right  to  one  moment's 
possession  of  the  land,  nor  could  he  have  had,  in  the  event 
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that  happened,  any  aiw*  right  after  her  death.   It  is,  thae- 
fore,  not  a  cose  osvered  l^  the  alatute  of  Gloucester;  uA 

UnjuhMt,  if  it  is  a  collateral  warranty,  hinding  on   his  heirs,  th«y 
*'^-   '  must  be  bound,  as  it  appears  to  me,  assets  or  no  assets,  as 

Clarke,  he.  at  common  law. 

This  renders  it  unnecessary  for  me  to  decide,  wfaetiMr, 
if  this  was  a  conveyance  and  warranty,  within  the  statute 
of  Ghuetsier,  or  our  statute,  and  that  to  bar  them,  tbej 
must  have  assets,  those  assets  must  be  by  descent,  or  whe- 
tl^r  assets  6y  devise  is  enough.  My  present  imjureasion 
is,  that  they  must  be  by  descent.  My  Lord  Coa  nyB, 
'^tbey  must  be  by  descent^  not  by  purckase  or  giji.'* 
Co.  Litt.  374,  b.  Suppose  the  lands  wimnted  to  be 
worth  2 10,000,  and  lands  devised  of  the  same  value;  bat, 
jit  9,800  worth  is  given  to  one,  and  (8 100  each  to  two;  and 
that  the  three  are  entitled  equally  to  the  lands  warranted. 
Two  of  them,  who  are  entitled  to  two-thirds,  have  then 
not  received  assets,  either  by  descent  or  devise,  of  value 
squal  to  that  which  they  are  to  lose.  Again.  As  well 
the  statute  of  Gloucester j  as  our  statute,  speaks  of  assets 
by  descent. 

I  must  be  understood,  however,  as  only  throwing  out 
jny  present  impression  on  this  point;  inasmuch  as,  from 
the  views  before  taken  of  the  case,  it  is,  perhaps,  not  im- 
portant to  decide  this  question. 

Judge  Cabell,  concurred  in  the  judgment  to  be  ren- 
dered. But,  he  observed,  that  on  many  of  the  important 
points  of  law  made  in  this  case,  he  had  experienced  much 
difficulty;  and  that  his  mind  was  not  yet  entirely  free  from 
'  doubt  Should  they  occur  in  any  future  case,  he  should 
be  glad  to  hear  them  argued  again. 

Judge  BtfooKE,  concurred  with  the  otbar  Jud|^,  \)mA 
tiie  judgment  should  be  reversed,  and  entered  for  the  les- 
sors of  the plaintiC^ 

*  Jadget  Gamr,  and  Cabr,  did  not  tit  in  thii  ease  i  the  fonner  having  been 
Goonael  in  the  Court  below ;  and  the  hitter  havii^  been  appointed  rinne  the 
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TaYLOB  v.   MoORB.  1824. 

June. 

Where  n  deed  of  trast  is  impeached  as  fraudulent,  the  trustee  maj  be  a  wit- 
ness. If  he  has  no  interest  in  the  support  of  the  deed,  and  no  participation  in 
the  aMedged  6mad. 

If  a  married  woman  relinquisbea  dower  in  lands,  iknder  a  promise  that  other 
property  shall  be  settled  on  her  as  a  oompensation,  such  setilement  will  be 
good,  although  made  after  the  relinquishment. 

Bat  if  the  vidiie  of  the  property  settled  exoeeds  (he  vahte  oftiie  dow«r  i>din«« 
q^irift•d»  the  deed  should  be  set  aside  as  to  the  exeess^  and  supported  as  to     - 
the  residue. 

This  was  an  appeal  from  the  Richmond  Chancery  Court 
James  Taylar  filed  his  bill,  stating,  that  he  had  obtam* 
ed  a  decree  against  the  representative  of  Nathaniel  W. 
Dandridge,  for  a  debt  due  by  tiie  said  Demdridge  in  his 
Kfe-time:  that  ^nn  C  Moort^  the  wife  of  John  8.  Ikhare, 
was  a  daughter,  and  one  of  the  Residuary  legatees  of  the 
said  Dandridge,  and  had  received  ones*lbur^  part  of  the 
residuary  slaves  and  personal  estate  of  the  said  Dandric^: 
that  the  Court  of  Chancery  accordingly  decreed,  tiiat  the 
said  John  S,  Moortj  holding  the  fourth  part  of  the  estate 
of  the  said  Dandridge^  as  aforesaid,  should  pay  to  the 
cona^lainant  tte  sum  of  &  2M  6«.  ^,  with  interest  on  d8 185 
5*.  3flf.  from  the  7th  day  of  September,  1807,  till  paid, 
and  one-fourth  part  of  the  costs:  that  an  execution  was  is- 
sued against  the  goods  of  the  said  Moore  for  that  amount, 
and  was  levied  on  several  slaves,  which  were  the  slates 
that  Moore  had  obtained  upon  the  division  of  the  said  Don- 
dridge^s  estate,  or  their  descendants;  that  they  were  regu- 
larly advertised  for  sale,  when  a  certain  Oeorge  W,  Payne 
presented  a  deed  for  all  the  slaves  in  the  possession  of  the  * 
said  Moore,  or  which  he  had  received  from  the  estate  of 
Dandridge  as  aforesaid,  and  their  descendants,  by  which 
dead  they  were  conveyed  to  the  said  Pojffi^  in  trust  for 
the  said  •^nn  C.  Moore  dimngher  Hfe,  and  to  her  children 
aft^  her  death;  and  forbade  the  sale:  th«t  no  person  beiag 
present  to  indemnify  the  Sheriff,  the  property  was  restor- 
ed: that  John  S.  Moore  died  soon  afterwards,  and  no  per- 


fM  CiHtri  qf  Jigpei^  ^  Virgimia. 

1924.  ^n  b^  ftdmiaistered  on  his  estate,  the  said  Pagne  wtd 
-^■^-  Jinn  C.  Moort  hamg  Udd  ckim  to  the  whole  of  if,  uate 
"■^J^]^  the  deed  aforeaaid:  that  the  said  deed  was  made  withmtt 
consideration,  long  after  the  marriage  of  John  S.  Moon 
and  Jinn  C.  Moore^  and  for  the  purpose  of  co^mriag  the 
property  from  the  creditors  of  ibe  said  John  S.  MootCt 
who  was  at  that  time  greatly  indebted;  but  eveo  if  the 
deed  was  good  against  oth^  creditors,  yet  as  these  were 
the  slaves,  or  the  descendants  of  those,  which  the  oaid  «Am 
C.  Moort  derived  from  h«r  Ctther,  they  ace  liable  to  his 
claim;  the  said  4eed  being  made  in  the  month  of  Aptiip 
1805,  pending  the  suit  brought  by  the  eomphnnant  a^inat 
them,  as  above  stat^;  in  which  the  said  dSsm  C.  Moore 
was  a  party,  and  therefore  would  be  cooaidefed  bound  Cor 
theaaid  demand.  The  bill pli^ed  that  Otorgt  W.  Payne, 
Jinn  C  Moortf  ^adJohnSL  and  •tfimC  Jfeore, cbildran 
of  the  deoeased,  mi|^t  be  mAde  defendants;  and  that  the 
said  deed  might  be  declared  frauduleot  and  void,  as  to  the 
complainant 

The  answer  of  ^nn  C.  Moore  states,  that  the  deed  bom 
John  S,  Moore  to  Oeorge  W.  Pctj^nef  roferred  to  in  the 
bill,  was  made  under  the  foUowing  cirojim^anrffii  f4ymif 
the  time  that  the  deed  was  executed,  the  said  JkR»ore  had 
determined  to  dispose  of  his  lands,  which  were  very  vahH 
able,  and  which  consisted  of  three  tracts,  one  in  King  Wil* 
liam,  and  two  in  Hanover,  and  the  defendant  was  advised 
by  her  friends,  that  it  was  a  duty  she  owed  to  herself  and 
her  children,  to  insist  that  her  husband,  (to  whom  she 
brought  about  ten  valuable  slaves  on  her  mairiage)  should 
I  make  some  settlement  on  her,  which  mig^t  serve  for  her 
maintenance  and  that  of  her  numerous  family,  and  eventu- 
ally as  a  provision  for  the  latter:  that  under  the  ioAience 
of  this  advice,  it  was  distinctly  agreed  betiveen  h^  asiJiA 
husband  and  herself,  that  he  should  make  wich  a  jietde- 
ment  as  is  contained  in  the  deed  to  Pajfne^  in  conaidera- 
tion  of  the  defendant's  relinquishing  her  right  of  dower, 
as  aforesaid:  that  her  relinquishments  of  dower  were,sub- 
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sequent  to,  and  ioduied  by,  solemn  promises  on  fbe  put 
of  her  busbaiid,  to  make  a  settlement  for  the  benefit  of  her- 
sdf  and  her  childfen,  whieh  promises  were  caxried  into  ef- 
fect by  the  deed  before  referred  to;  and  that  there  was  not 
any  fraad  on  her  part,  or  any  intenti<tf  to  defraud,  the  com* 
phdnant  or  any  other  person:  that  arto  ihe  allegation  that 
the  daTes  contained  in  the  deed  from  her  husband,  to 
George  W,  F^jftiey  were  the  negroes  deiived  from  her 
father  Naihaniei  W,  Ikmdridg^s  estate,  or  the  descen- 
dants of  such  negroes,  the  defendant  positively  denies  that 
such  is  the  fiust,  except  as  to  the  slave  Jllexander;  all  the 
rest  of  the  riaves  in  the  said  deed,  lleing  acquired  by  her 
deceased  husband  from  his  motiier,  ^nn  C.  Moore^  except 
the  said  slave  Jihxander  and  one  named  Robin:  that  as 
to  •Alexander^  he  was  formerly  the  property  of  the  defen- 
danfsiather,  but  was  sold  in  the  life-time  of  her  husband, 
to  pay  a  debt  doe  from  him,  and  the  defendant,  to  prevent 
an  execution  from  being  levied  on  the  said  Moore,  with 
which  he  was  threatened,  agreed  to  give  up  her  right  in 
the  said  slave:  that  the  riave  Robin  was  purchased  by  the 
defendant's  husband,  of  •^rcAtteM  Payne,  deceased,  and 
was«ot  aoquiMd  from  her  ftttHer's  estate:  that  all  the  slaves 
acquired  from  heF>  father's  estate  were  sold  to  pay  his 
ddits:  apd  the  defendant  believes,  that  in  many  instances, 
they  went  to  pay  debts  which  her  deceased  husband  was 
bound  for,  as  representing  in  part  the  said  Nathaniel  W, 
Bandridgef  &c. 

The  answer  of  Oeorge  W.  Payne  states,  that  about  the 
time  that  John  S.  Moore,  deceased,  was  selling  off  his 
lands  in  Hanover  to  remove  to  Richmond,  to  embark  in 
the  brick*making  business,  (in  which  he  had  no  experi- 
ence,) the  defendant  urged  on^Mr.  and  Mrs.  Moore,  that 
the  former  was  in  duty  bound  to  his  family,  to  make  a.set- 
tlement  on  his  wife  and  children,  in  consideration  of  her 
relinquishing  her  right  of  dower  in  the  said  lands;  and  he 
ui^^  upon  Mrs.  Moore  the  impropriety  of  giving  up  her 
right  of  dower,  until  such  settlement  was  made:  that  the 
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1824v    iwd  Jybore  at  first  <>bjeetedy  but  finalty  solemnly  agreed,  ia 
•'^*^-     presence  of  the  defendant,  and  of  Mrs.  Moore,  ihm,  if  she 
Tsfior    would  r^nquish  her  dower,  that  he  would  make  tbe  set- 
tlement: that,  in  pursuance  of  this  promise,  the  said  Jkiiort, 
on  the  lOih  of  Aprtk  1805,  executed  to  the  de&iid»it  the 
deed  in  the  hill  referred  to,  which  was  regularly  recerded 
in  Gk>OGhknd  County  Court:  that  he  is  well  eonvioeed  that 
Mfs.  Moore  relinquished  her  right  of  dower,  m  eo«e- 
quenee  of  ^e  said  promises  and  agre^nnent,  and  that  tAm 
would  not  have  made  such  relioquMimeiit,  without  the 
settlement;  as  she  has  repeatedly  declared  to  tfce  defcndaatr 
that,  after  the  said  deed  was  executed,  the  defeiidaifit  con- 
sidered  himself  as  having  complete  control  over  Mkk^  sUivea 
thereby  conv^ed:  that  he  hired  out  some  of  tlie  slaves; 
and  otiiers  which  he  deemed  necessary  for  the  suppert  of 
Mrs.  Moore,  and  her  children,  he  suflered  to  remain  vndi 
the  family:  that  the  defeD<kint  does  not  TecoDect  or  b»* 
lieve,  that  he  ever  forbade  the  sale  of  slaves  taken  under 
execution  in  a  suit  against  the  representatives  of  NiUhanM 
W.  Dandridgey  or  any  other,  on  behalf  of  the  eamjrisdn* 
ant  against  the  said  Moore:  that  he  has  been  informed,  mnd 
verily  believes,  that  none  ot  the  slaves  i  iiaViwiftd  Vm  the 
deed  from  the  said  Moore  to  the  defendant,  as  trustee  for 
his  wife  and  children,  were  either  n^^roes  cteviaod  by  the 
said  Moore  from  the  estate  of  Nathemiel  W.  Dandridge, 
or  the  increase  of  such  slaves,  except  Jilexander:  that 
Robin  was  recovered  in  an  action  against  the  estate  of  Ab* 
thaniei  W.  Dandridge,  bought  by  Jirckibaid  Payne, 
and  by  him  sold  to  the  said  Moore:  that  ^Mexander  wm 
sold  in  the  life-time  of  John  8.  Moore,  to  pay  a  d^t  of 
the  said  Moore;  and  Mrs.  JIbore  having  oooBenled  to  re- 
linquish her  right  in  the  said  slave,  the  deieniaivt  did  not 
interfere  at  the  time,  nor  has  since  brought  suit;  and  the 
defendant  coitceivlng  that  the  said  deed  was  executed  in 
good  faith,  and  for  valuable  consideration,  tiwks  it  woald 
be  very  unjust  to  deprive  them  of  the  said  property. 
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The  suit  sifted  by  the  plftw tiff's-  destiv  ^^  ^^  revived    16M* 
stfOAiiitt  his  executor.  ^^"^ 

The  other  defendants  answei^ed,  relying  on*  the  aniwers    Tajior 
of  *Snn  C.  Moore  and  George  W.  Payne* 

The  depositi(m  of  Bet^min  Skimard  states  that  in 
tbe  year  1804,  NeUhavlkl^  Benjamminn  John  Sh^ffpard^ 
purchafed  of  John  S.  Moore,  a  house  and  lot  in  the  City 
of  Richmond;  that  a  few  days  afier  the  purehssoi  and  be- 
fore  a  deed  had  been  eseouted  by  Moore  and  wile,  Moore 
applied  to  the  said  Shepparda  for  some  money  on  aecount 
of  the  said  purchase,  when  the  dqxment  refused  to  let  him 
have  any  money  before  a  deed  with  a  complete  relinquish* 
ment  of  dower  was  made,  and  that  he  must  have  an  oppor«» 
tunity  also  of  getting  some  informatioa  reelecting  the  title 
to  the  said  house  and  lot,  as  the  deponent  had  been  inform- 
ed that  all  his,  the  said  Moore^a  prc^rty,  had  been  con- 
veyed to  O.  W,  Payne  in  trust  for  the  benefit  of  Mrs. 
'  Moore  and  her  children.  The  said  iliiN^e  observed,  that 
there  was  no  such  conveyance,  and  that  there  never  had 
been.  A  £ew  days  lilter,  when  the  deponent  went  to  the 
house  of  the  said  Moore,  with  two  magistrates,  for  the  pur- 
pose of  taking  Mrs.  Moore^e  relinquishment  of  dower,* 
Mrs.  Moore  observed  to  the  deponent,  that  her  feelings 
had  been  very  much  hurt  at  the  observations  made  by  the 
dqKMient,  conooming  the  title  of  Mr.  Moort?9  pr^>erty, 
« snd  observed,  that  Moore^a  pr(^perty  was  as  free  from  in- 
cumbranee  as  any  mao's  on  eartj|»  and  that  Mr.  O.  m, 
Payne  had  not  at  that  time,  nor  ever  had,  any  iaonm* 
Ixanee  on  any  part  of  Moore* a  property.  The  deponent 
levied  an  exeoution  on  the  30th  day  of  January,  1807,  on 
one  of  Moort^a  negroes;  and  on  the  day  of  sale,  G.  W. 
Pmyne  observed  to  the  deponent,  that  this  negro,  iogether 
with  many  others,  was  conveyed  by  Moore  to  himy  in 
trusty  for  the  benefit  of  Mrs.  Moore  and  her  "children;  bu^ 
^t  it  was  not  his  iatentioi^  nor  that  of  Mrs.  Moore,  to 
prevent  tiie  property  from  being  sold  for  the  payment  of 
any  of  Moor^a  just  debts,  and  execoted  to  the  dqionent  a 
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to  «ell  him,  to  satisfy  the  stid  execntioiu  The  siid  Pm^ 
fiirtherobMTVttd,  that  the  Mid  iMborehftd  been  xiitiiefaakit 
of  making  a  great  many  iii|cidick>fis  bargaa^,  mmd  that  it 
was  the  intention  of  the  said  Mo^re^  his  wlfe^  and  of  him, 
the  said  Payne,  to  secure  the  prtiperty,  so  as  to  psvpwt 
it  from  being  sold  to  satisfy  any  debte  of  that  descri|ilioii. 
The  deposition  of  C^wrge  Vndmvood  statea,  that  mok 
time  after  Moore  removed  from  Richmond,  the  depoaent 
heard  O.  W.  Payne  say,  that  he  had  gotihe  said  iMbore 
to  convey  the  whole  of  bis  property  to  him  in  traM,  in 
order  to  prevent  it  frcfm  being  taken  to'pay  hia  debts;  b«t 
-afiierwards  observed,  that  if  care  and  eeonomy  were  oaeA, 
the  estate,  by  its  profits,  Would  be  suffieient  to  pay  its  Mits. 
The  depositiott  of  Oe&rge  W.  Pctyne  w»  ako  taken. 
He  deposed^  thiA  some  years  ago  a  deed  was  made  for 
a  number  of  negroes,  by  J^n  &  Moore  to  his  wife,  in 
which  he  was  made  trustee;  and  he  believes  that  the 
deed  was  made  in  consequence  of  his  having  advised  Mira. 
Mk)ore  never  to  relinquish  her  dower  to  eertmn  laads,  sold 
by  Moore  to  Samuel  Mosby,  unless  Msore  wovM  aectire 
her  as  much  property,  at  least,  as  the  dower  wia  woiKh. 
Hiis  conversation  took  place  in  presence  of  JIfeore,  and 
gave  him  great  offence;  but,  shortly  after,  he  promised 
that  he  would  do  as  the  deponent  had  advised  Mrs.  Moore; 
on  which  promise,  the  deponent  ^en  advised  Mrs.  Moore 
to  relinquish  her  dower;  which,  after  some  time,  was  ac* 
eovdingly  done;  that  he  has  no  recollection  of  the  conver- 
sation stated  in  O.  Underwood^s  deposition^  and  is  obtain 
that  if  such  a  conversation  ever  took  place,  it  has  not  been 
fairly  represented;  that  he  believes  die  prxiferty i^Msore, 
independent  of  that  conveyed  by  the  deed,  was  more  than 
sufficient  to  pay  his  debts;  that  he  und^'stood  that  JMoore 
spld  the  said.Iand  to  MoMby,  for  three  or  Coitr  thousand 
pounds;  that  the  trust  estate  consisted  of  personal  proper- 
ty, and  chiefly  of  negroes,  which  were,  in  general,  young 
and  expen»ve,  &c. 
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Samuel  Maeby  deposed,  that  the  land  he  purchased  of 
Jlioore  cost  iS  3,400;  that  he  thinks  Moore  had  not  pro* 
perty  enough  to  pay  his  debts,  at  the  time  of  executing  the 
trust  deed;  and  does  tfot  know  whether  the  property  con- 
veyed in  the  trust  deed,  was  worth  more  than  the  dower 
relinquished  in  the  land  conveyed  to  him  and  others* 

The  Chancellor  decreed,  that  as  Jo^  SL  Moore  had 
received,  in  his  li£e"^ime,  that  part  of  the  estate  of  Na- 
thaniel  W,  Dandridgey  to  which  Mrs.  Moore  was  entitled 
as  residuary  legatee. of  her  fath^,  and  had  executed  a  re- 
funding bond  to  the  executor  of  that  estate,  that  hi9  estate^ 
and  not  the  said  Jinn  O.  Moore,  is  liable  for  that  propor- 
tion of  the  debt  due  to  the  plaintiff;  that  the  {property  con- 
veyed by  the  deed  of  trust  to  G.  W.  Payne,  is  not  sub- 
ject to  the  payment  of  the  said  debt:  that  from  the  evi- 
dence, the  said  property  was  conveyed  in  consideration  of 
Mrs.  Moore^s  relinquishment  of  dower,  and  the  trust  pro- 
perty is  not  proved  to  exceed  in  value,  the  value  of  the 
dower  relinquished;  and,  that  the  bill  should  be  dismissed. 
Without  prejudice  to  any  other  suit  that  the  plaintiff  might 
be  advised  to  bring  against  the  personal  representatives  of 
Naikaniel  W.  DawMdge,  for  the  recovery  of  the  demand 
in  the  bill  mentioned. 

The  plaintiff  appealed. 

Stanardy  for  the  appellant 

Nicholas^  for  the  appellee.       '^ 

June  16.  The  Judges  delivered  their  opinions,  t 

Judge  Oreen. 

Although  the  first  question  in  order  in  this  cause,  seem^ 
to  be,  whether  the  evidence  given  by.  Qtorge  Woodson 

*  For  m  more  particular  ttatement  of  the  eTidenoe,  see  Jadge  Gbsjek^ 
opinioD. 
t  Jndgea  Cabe  «id  Baooxiy  did  not  ut  ia  tHi  OAS^ 

Vol.  n.  7« 
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POffnCy  thtf  trustee  and  one  of  the  defeadaats, 
tent  and  admissible  or  aot?  yet  as  the  fiite  €>f  that  qc 
may,  in  some  measafe,  depend  opoc  the  other  matter  o€  the 
record,  it  is  proper  to  enquire,  first,  haw  tha  caae  would 
stand,  exduwre  of  his  testimoiiy. 

James  fhyioTy  the  tertator  of  the  appellaAt,  in  ITJa^ 
instituted  a  suit  in  Chancery  i^iiist  J5»An  S.  Mfyore  and 
wfnn  Catherine  his  wilte,  and  osiers,  of  whom  Geofge 
Vl^owhon  Payne  was  one;  and  oa  Oio  »7th  rf  Febraar7> 
180§,  recovered  several  dei^ees  against  acTcnd  of  tte  de- 
fCTdants,  and  among  others,  J.  &  Moore.    Ptrndiag  ih^ 
stut,  on  the  10th  of  April,  1805,  M^  &  Moore  con- 
r^ed  to  Gmrgt  W.  Poyfie,  17  slaves,  a  eoadhee  and  \mb- 
ness,  %  horses,  2  aauks,  4  nikh  cows,  %  calves,  and  all 
his  household  and  kitchen  furaitare.     The  deed  purports 
to  he  made  for  the  ooa^deration  of  ^1,000  paid  hy  Poigwt 
to  Moorty  in  trust  that^  <*  whereaswims  Caiharimt  Moortj 
the  wife  of  the  said  /.  8.  Moore,  is  entitled  to  dower  in 
amidry  tracts  of  land,  which  the  sakL  J.  A  Moore  is  de- 
sirmis  of  sdling  and  diqx>sing  of.     Hiis  writiag>  tfacae- 
fere,  witnesseth,  that  ineonaidentioB  of  a  rehaqaMmfmi 
6f  dower  in  three  separate  pieces,  paredacv  tzacte  laiAani, 
two  of  which  tracts  of  land  are  lying  in  tlie  Cknmty  <rf 
Hanover,  and  in  the  aggre^te,  oontiin  1,236  acEre%  and 
the  other,  in  the  County  of  King  William,  containing  500 
acres;''  the  said  Payne  was  to  stand  seised  and  possessed 
of  the  property  to  the  use  of  the  said  ^nn  C.  Moore  iot  life, 
and  to  the  use  and  benefit  of  such*child  jot  children  (in 
equal  shares)  as  the  said  /.  S.  Moore  may  now  have  <« 
shall  hereafter  have  begotten  on  the  body  of  the  said  *Ann 
Catharine  Moore.     Upon  the  decree  afiemesaid  agantft 
Moorey  an  execution  of  JL  'fa.  issued  on  16th  day  of  No- 
vmiher,  1809,  upon  which  the  officer,  Bm^amin  8k^ 
pardy  returned  that  he  had  executed  it  on  4  of  the  negroes 
mentioned  in  the  said  deed,  and  the  sale  had  been  forbid- 
den by  O.  W.  Payne,  trustee  for  Mrs.  Moore,  whereupon 
he  had  surrendered  ttie  property.      In  October,  18}0, 
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Ti^br  eihilHted  his  hill  against  F^^iu  the  tn^tee  (Mom^ 
being  dead  insoly«i^  and  no  administration  gn  his  estate) 
and  the  cettui  fue  trusts,  stating  in  sabstenoe^  the  facts 
aiinresaidy  and  charging  that  the  said  deed  was  made  with- 
out consideration,  long  after  the  marriage  of  Moore  and 
wife,  and  iar  the  purpose  of  covering  the  proper^  Ifiom 
the  creditors  of  Moore,  who  was  then  greatly  indebted; 
mud  prays,  that  the  deed  msj  be  declared  fraudulent  and 
void  as  to  tiie  pktntifi^  and  for  general  relief ;  but  callsp 
in  terms,  for  no  discovery  of  the  consideration  of  the  deed. 
The  answer  of  Mrs.  Moore  states,  that  about  the  time 
the  deed  in  question  was  esecuted,  her  hmhand  had  deter* 
flsined  to  difl|ioae  of  his  lands,  which  were  very  valuable. 
They  consisted  of  three  tracti,  one  in  King  William,  and 
two  in  Hanover;  and  that  she  was  advised  by  her  friends, 
that  it  was  a  duty  she  owed  to  herself,  and  her  children, 
(ten  in  number,  at  her  imsbend's  death,  and  one  bom  af» 
terwards,)  to  insist  that  her  hnshand  (to  whom  ahebrou|^t 
ten  valuable  slaves  in  marriage,)  should  make  some  settle^ 
ment  on  her,  which  might  serve  for  her  subsistence,  end 
that  of  her  numerous  chiklreo,  and  eventually  as  a  provji;- 
sion  £&w  the  lattens  that,  her  husband  admittii^  this  advice 
to  be  correct,  it  was  dbtinctly  agreed  between  her  husband 
and  herself  diat  he  should  make  such  a  settlement  as  that 
contafted  in  the  deed,  ^^in  consideration  of  her  relinr 
quishing  her  right  of  dower  as  aforesaid :''  that  she  does 
not  remember  whether  the  said  deeds  (of  relinquishment, 
I  su{qK>se,)  j»ieeded  or  followed  fhe  deed  to  Payne-,  jet, 
she  positively  avers,  that  the  said  relinquishments,  whate^ 
ver  were  their  dates,  were  subsequent  to,  add  induced  l^, 
solemn  promises  on  the  part  of  her  husband,  to  make  a 
settlement  as  aforesaid;  and  positively  denies  fraud.  She 
does  not  believe  (never  having  heard  so,)  that  the  plain^ 
tiff's  execution  had  ever  Jbeen  levied  upon  any  of  the  trust 
property;  states,  that  she  had  consented  to  the  sale  oit/Siex- 
ander,  one  of  the  trust  slaves,  for  the  p&yment  of  a  debt  G^f 
J.  S.  Moore,  to  prevent  an  execu|pen  from  being  levied  w 
Moqre;  she  giving  up  her  right  in  the  slave  so  sold. 
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The  answer  of  O.  W,  Payne  steles,  liMt  when  J.  & 
Moore  was  selling  off  his  lands  in  Hanover,  to  remore  ta 
Richmond,  where  he  was  about  to  engage  m  the  hridt- 
making  business,  in  which  he  bad  no  caqierieQeey  he  urged 
upon  Mr.  and  Mrs.  Moare,  that  he  was  in  duty  bound  to 
hia^MbiJy,  to  make«a  settlement  on  his  wife  and  cfaiJdreo, 
in  consideration  of  her  relinquisluDg  her  right  of  down-  in 
said  land,  and  urged  Mrs.  Moore  not  to  rdtsqinsh  iier 
right  of  dower,  until  such  relinquishment  (I  suppoee,  jeT- 
tlenuMj)  was  made:  that  Moore  at  first  objeetod;  bu^ 
finally,  solemnly  agreed,  in  his  presenee,  unth  Mn.  JAsre, 
that  if  she  would  relinquish  her  cktm,  he  wottM  make  the 
settl^nent:  that,  in  pursuance  of  this  promise,  the  saai 
Mhore  executed,  on  the  lOlh  of  April,  1805,  the  deed  in 
question  to  him:  ths^  he  bdlieves  that  the  deed  to  Mo^k/^ 
by  Moore  and  wife,  was  executed  before  making  the  deed 
in  question;  but,  he  is  well  convinced,  that  Mrs.  Moore 
relinquished  her  right  of  dower,  as  afcn^esaid,  in  conse- 
quence of  the4(aid  piromise  and  agreement:  that,  aftm*  the 
deed  was  executed,  he  considered  himself  as  havii^  com- 
plete control  of  the  property  convoyed,  hinod  out  some  of 
the  slaves,  and  others  he  Irft  with  the  bmi\y,  far  \iie  vap- 
port  of  Mrs.  Moore,  and  her  children.     He  does  not  re- 
collect that  any  of  the  negroes  were  taken  under  the  plain- 
tiff's execution,  and  does  not  recollect  or  believe,  that  he 
ever  forbade  the  sale;  and  insists  that  the  transaction  was 
dona  fide. 

The  other  answers  are  wholly  immatoml.  The  deed 
from  Moore  and  wife  to  Mosby  for  one  tract  of  the  Hui- 
over  land,  is  dated  October  16,  1799,  and  Mrs.  M^a&re  was 
privily  examined  in  the  District  Court,  on  the  11th  day  of 
April,  1800.  The  deed  to  Mosby,  for  the  o^b&r  troet  o£ 
land  in  Hanover,  was  executed  by  Moore  and  wife  on  tide 
15th  of  July,  1800,  and  Mrs.  ilfoore  was  privUy  examined 
in  the  District  Court,  in  September  following.  The  ooa- 
sideration  of  the  first  deed  was  £  1,400;  of  the  second, 
£  2,000.     No  conveywice  is  exhibited  for  the  King  Wil- 
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liam  land;  nor  does  it  appear  ever  to  have  been  sold  by 
Mcfore;  and,  for  any  thing  that  appears,  she  now  enjoys 
her  dower  in  that  tract  of  land. 

Benjamin  Sheppard  testifies^  that  in  1804,  N.  A  and 
J.  Shq^ard  purchased  a  house  and  lot  of  J.  S.  Moore: 
that,  a  few  days  after,  and  before  a  deed  was  madd,  Moore 
applied  to  him  for  the  pa3rment  ^^  some  money  on  account 
of  the  purchase:  that  he  refused  to  pay  him  any,  until  a* 
complete  deed,  with  Mrs»  Moor^s  rdinquishment  of  dow- 
er, was  made,  and  until  he  could  make  some  enquiry^  as  to 
the  title  of  the  house  and  lot;  he  Irnvkig  heard  that  alt 
Moore^s  property  was  conTeye^l  to  Payne,  for  the  benefit  of 
Mrs.  Moore  and  her  children.     Moore  affirmed  that  there 
was  no  such  conveyance,  and  never  had  been.     A  few  days 
alter,  he  waited  on  Mrs.  Moore^  to  execute  the  deed  for 
the  house  and  lot,  when  she  said  she  had  been  very  much 
hurt  at  his  observations,  made  as  before  stated,  to  Mr. 
Moore:  that  Mr.  Moor^s  property  was  as  free  from  in- 
cumbrance as  any  man's  on  earth;  and  that  Mr.  Payne 
had  not,  and  never  had,  any  incumbrance  on  his  pro- 
perty.    Hie  witness  forther  states,  that  in  January,  1807, 
he  levied  an  execution  against  «/l  S,  Moore,  on  old  7bm, 
one  of  ^e  negroes  mentioned  in  the  deed  of  trust:  that 
Payne  consented  that  the  negro  should  be  sold  to  satisfy 
the  execution,  and  ^aid  &at  this  negro,  with  many  others, 
H«as  conveyed  to  him  by  J.  S.  Moore,  in  trust  for  Mrs. 
Moore,  and  her  children;  but,  that  it  was  not  his  inten- 
tion, nor  the  intention  of  Mrs.   Moore,  to  prevent  the 
property  from  being  sold  for  the  payment  of  Mr.  Moore^s 
just  debts;  and  observed,  that  the  said  Moore^wdts  in  the 
habit  of  making  a  great  many  injudicious  bargains,  and 
that  it  was  the  intention  of  J.  S.  Mdore  and  Mrs.  Moore, 
and  of  the  said  Payne,  so  to  secure  the  property  as  to  pre- 
vent its  being  sold  to  satisfy  any  debts  of  that  description. 
He  further  said^  that,  in  addition  to  the  consideration  be- 
fore mentioned,  the  deed  was  made  in  consideration  of 
Mrs.  Moore^9  having  relinquished  her  right  of  dower  to 
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a  tract  of  land  sold  by  Mo^re  and  wife  to  S.  iMwiy,  wm- 
val  years  before;  and,  in  answer  to  an  interrogatory  bjr  te 
witness,  he  swl  that  the  exeaution  of  the  deed  of  tnietlMid 
been  delayed  for  no  particular  cause,  bat  he  eooaiderad  it 
was  entitled  to  the  same  force,  as  if  it  had  been  executed 
on  the  day  the  rdinqnishment  of  slower  was  made,  asr  be 
considered  it  as  a  conttniiation  of  the  contract     This  wit- 
ness, together  with  N.  and  J.  Shqapardy  had,  when  be 
was  examined,  a  citnse  depending  in  Chancery  against  J. 
iSl  Moore^s  representatives  and  Bernard  Moorm;  ihm  ob* 
ject  of  which  does  not  distinctly  appear,  but  wu^rahaMy, 
amongst  other  things,  to  set  aside  this  dead. 

George  Underwood  testifies,  that  some  t]im%  after  J.  & 
Moore  removed  from  Rietunond,  he  heard  6.  W.  Pei^ne, 
at  Archibald  Dandridge's  house,  in  preaenee  of  aaad 
Dandridge  and  others,  say,  that  J.  S.  Moore  had  convey- 
ed the  whole  of  his  property  to  him,  in  trust,  in  order  to 
prevent  its  being  taken  to  pay  his  debts;  but  afterwards 
observed,  if  care  and  economy  were  observed,  tiie  profits 
of  the  estate  would  be  sufficient  to  pay  its  debta 

Samuel  Moshy  testifies  to  his  purchase  of  the  Uad  in 
Hanover  for  £  3,400;  that  Moore  purcYiaaed  anoliYMr  tnet 
of  land  for  £  1,000,  of  which  £  600  remained  due;  that  be 
thinks  John  S.  Moore^  when  he  sold  the  land  to  the  wit- 
ness, had  other  property  sufficient  to  pay  hb  ddits,  but  not 
sufficient  at  the  time  he  executed  the  deed  to  Pftyne;  he 
knows  not  the  names,  age,  or  value  of  the  n^roes  con- 
veyed, either  when  conveyed,  or  when  the  deposition  was 
taken;  but  supposes,  (having  seen  the  deed)  that  the  tniat 
property  does  not  exceed  in  value  the  dower  interest  The 
residue  of  this  witness's  testimony  is  either  irrelevant  or 
hearsay,  without  stating  from  whom. 

Archibald  B.  Dandridge  testifies,  that  to  the  beat  of 
his  recollection,  he  did  not  hear  O.  W.  Payne  make  the 
declaration  to  Underwood^  stated  in  his  deposttiott:  that 
he  has  often  heard  O.  TV.  Payne  say,  that  tiie  deed  was 
made  in  consequence  of  Mrs.  Moore  relinqoisbing  her 
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ri^|ht  of  dower  in  eertam  property,  and  that  be  had  mlwaja  1624. 
adrised  Mra.  Moore  not  to  relinquish  her  ri^bi  of  dower,  ^*'^* 
imleflB  «/i  S*  M&ort  would  make  over  property  in  litu    I'ayior 

Mary  BiUs ^ofCfWts^  thatshe  has  heardyi  S.  MooresKy; 
that  he  had  given  Ym  wife  severml  negroes,  in  /tM  of  her 
dower  in  the  tract  of  land  sold  to  Mosby. 

Robert  H,  Dandridgeteati&eSf  that  he  heard  «/]&  Moore 
say,  that  he  did  not  convey  his  property  to  prevent  the 
peynMnt  of  his  debts,  but  he  had  conveyed  it  in  lieu  of 
hw  wife's  dower. 

To  the  understanding  of  the  effKt  of  this  evidence,  it  is 
proper  to  enqmire  what  were  the  issues  made  up  between 
the  parties,  and  upon  whom  iht  onus  probandi  lay,  in  re- 
spect to  such  issues. 

1.  The  iduntiff  affirms^  that  the  deed  in  question  was 
aottteHy  fraudulent  and  vduntary,  which  the  defendants 
deny. 

£•  The  defendants  alledge,  that  thQ  deed  was  made,  not 
upon  the  eonsid»*ations  specified  in  the  deed,  but  upon 
other  con^d^rations  of  the  same  nature  (but  the  answers 
differ  as  to  the  particulars  and  ea^eni  of  the  alledged  con* 
sido^tiona)  which  the  plaintiff  puts  in  issue  by  his  repli- 
catiens.     - 

3.  The  plaintiff  alledges  that  Payne^  by  his  i  nterference, 
prevented  a  part  of  the  trust  prc^rty  from  being  sold  un- 
der the  plaintiff's  execution,  which  the  defendants  deny 
in  such  a  way  (though  not  positively)  as  to  put  the  fact  in 
issue. 

As  to  the  first  and  third  issues,  the  onusprobcmdi  lay 
upon  the  plaintiff;  the  general  rule  being,  that  he  who 
holds  the  affirmation  of  the  issue  is  bound  to  prove  the 
affiraaaiioa  on  which  he  relies.     Phiil.  livid.  166,  ^ 

As  to  the  seoond  issue,  the  onus  lay  on  the  defendants   j.        j^. 
fwr  the  same  reason.     Although  it  be  true,  that  when  the*"^ 
plaintiff  sedcs  a  discovery  feom  the  defendant  as  to  any    "^ 
matter  of  feet,  be  thereby,  as  to  tiie  matter  so  sought  to  be 
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1 824.    dijcoveredy  mtk^  the  defendant  a  witness,  and  theref oreUie 

Jime.    answer  is  evidence  for  the  defendant,  so  far  as  it  is  reqK»- 

Tayior    s^^^  ^  ''^^  ^^^>  y^^  as  to  a  matter  in  respect  of  whicfa 

j^l^^    the  bill  seeks  no  discovery,  if  the  answer  alledges  anj 

thing  affirmatively,  it  is  not  evidence  for  the  delbndai^ 

but  is  to  be  proved  by  him.     In  this  case,  the  bill  seeks 

no  discovery,  whether  any  other  consideration  was  gives 

by  Mrs.  Moorti  than  that  specified  in  the  deed. 

Although  the  deed  itself  in  this  case,  in  the  absence  of 
all  other  evidence,  would  be  evidence  that  the  consider*- 
tion,  therein  specified,  was  the  true  consideratioo,  apos 
which  the  deed  was  made;  yet  the  plainttfi^  having  proved 
that  the  consideration  specified  in  the  deed,  uid  purpoi^ng 
to  be  future,  was  impossible,  because  the  dower  in  two  of 
the  tracts  of  land  mentioned  in  the  deed,  had  been  relin- 
quished near  five  years  before  the  deed  was  exeeoted,  and 
it  not  appearing  that  the  dower  in  the  third  tract  of  land 
was  ever  relinquished,  has  thereby  shewn /Trttnaybc^e  thit 
the  deed  was  voluntary,  and  therefore  fraudulent  as  to  the 
plaintiff,  who  was  a  creditor  of  Moore  at  the  time  of  the 
execution  of  the  deed,  and  then  prosecuting' a  suit  for  the  re- 
covery of  his  debt  Against  this  proof  and  its  co^^Mfk^uce, 
the  defendants  have  nothing  to  oppose,  but  the  d0dar«ti«»B8  - 
of  J,  S,  Moore  and  Payne,  made  a£iter  the  exeoiUion  of  the 
deed,  (and  therefore  not  competent  to  be  given  in  evi- 
dence, in  support  of  the  validity  of  the  deed,}  that  the  deed 
was  made  in  consideration  of  a  contract  on  the  pirt  q£ 
Moore,  made  five  years  before  the  execution  of  the  deed, 
to  compensate  his  wife  for  her  relinquishment  of  her 
dower  in  the  lands  sold  to  Moshy;  and  the  naked  Fact,  that 
Mrs.  Moore  had  actually  released  h^*  dower;  fimn  whiok 
it  is  attempted  to  be  inferred^  that  such  an  agieemeot  for 
compensation  had  been  made.  To  tolerate  sudi  an  inCer- 
ence  would  be  practically  to  authorise  every  man,  whose 
wife  had  voluntarily  and  gratuitously  relinquished  her 
dower  in  his  lands,  at  any  distance  of  time,  and  when  a 
change  of  her  circuintstances  made  it  expedient  to  provide 
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for  his  wife  afld  children,  and  virtually  for  himself,  to  the  1824. 
prejudice  of  his  creditors.  Such  an  inference  would  be  jjl^l^ 
contrary  to  the  practice  of  the  country;  for,  the  relinquish- 
ment of  dower  by  tiie  wives  of  persons, in  tolerably  good 
circumstances,  is  usually  made  without  any  contract  for 
compensation.  And  such  an  inference  is,  in  this  case, 
conclusively  repelled,  by  circumstances  which  so  strongly 
negative  the  allegation  of  such  a  contract,  that  even  if  the 

*  answers  were,  in  this  respect,  responsive  to  the  bill,  they 
would  be  over-ruled  by  the  evidence^'and  circumstances  of 
the  cause.     9  Cranch,  160. .   . 

"Even  if  it  were  admitted,  (which  is  doubtfbl  at  least,) 
that  it  was  competent  to  the  defendants  to  insist  upon  a 
cQiisidertition,  different  from,  though  of  the  same  nature  as 

■  that  staled  in  the  deed,  Clarksonv.  Hanway^  2  P.  Wms, 
«03;  Z  Shh.  fy  Lefr,  501*;  yet,  the  discrepancy  between 
that  stated  in  the  deed,  and  those  relied  upon  in  the  an- 
swers',  affords,  in  connexion  with   other  circumstances, 

\  strong  evidence  of  fVaud.  .    ' 

*  Other  circumstances  which  negative  the  pretensions  of 
'    the  defendants,  andYrom  which  fraud  may  justly  be  infer- 
red, are,*  .th^t  the  deed  was  not  executed  until  five  years 

•after  the  pretended  contract:  that  the  contract  was  a  pro- 
,  found  secret  to  all  the  world,  except  Mr;  and  Mrs.  Moore 
.  and  the  trustee* Payne,  froni  the  Ifme  it  is  aire4ged  to  have 
been  teade,  until  ar  short  time  before  the  deed  Was  executed : 
that  Mrs.  JSioore  herself  affirmed  that  her  husband's  pro- 
perty was  free  and'" unincumbered,  shortly  before  the  exe- 
cution of  the  deejj,  when,  if  hek*  present  claims  were  well 
founded,*  die  Was  eiititled  to  a  provision  out  of  bis  estate, 
>  equivaleal  to  the  whole  Which  remained:  that  the  deed 
•jwas^made,  pending  the  plaintiff's  suit:  tha^tit  embraced  all 
:  Moor^i  personal  property,  a^may'  be  justly  inferred  from 
.'the  terms 'of-the  deed  atseUy  arid;  the -evidence  of  Mosby: 
that  it  wa3  made  in  cotifieiq^%tion  of  Moore? 8  insolvency: 
that  both  the  tytrrte^  and  Mrs.  Mogre  had  consented  to  the 
.  sale  of  a  part  of  the  propari^,  un^^  execution  for  the 

*  Vol.  n.  73.    /  -  ^       V        . 
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payment  oi  Moort^s  debts,  disregtf^ng  the  iajfaerMdar 
the  children:  that  the  trustee  had  declared,  afite'  the  aak- 
ing  of  the  deed,  that  it  w^s  made  to  emr^  Mootr^s  pro- 
perty, from  the  claifas  of  his  ereditors,  and  made  odan 
statements  ineonsisterit  with  the  d^nce  now  aet  ^:  tkat 
there  is  manifestly  a  great  disparity  between  the  Tikie  d 
the  dower  relinquished,  and  the  oomp«i»atkHi  jgetandfd 
to  be  given  therefor.  As  to  all  these  badges  of  fraud,  ase 
Bob.  on  Fraud.  Con.  34,  n.  67,  9«8,  418,  559,^69,577, 
16,  573,  27,  n.  21;  9  R^.  11;  10  Ve9.  151:  ,/iw^.  596; 
8  Co.  80;  1  Vern.  459;  13  Vin.  Fraud^C.pl  2,  9,N.&^ 
pL  2;   Taylor  v.  Jones^  2  Att  602. 

These  circumstances  are  so  ambiguous,  and  so  inconna- 
tent  with  the  ordinary  course  of  bona  fide  traniattiepg,  ai 
to  be  conclusive  evidence  of  the  fraudaleot  intent,  with 
which  the  deed  was  made;  and  to  justify  a  Court  of  Ecpnty 
in  treating  it  as  void  against  the  creditor  in  this  cam,  wilk- 
out  the  intervention  of  a  jtiry. 

All  these  Aiots  have  been  properly  given  ki  evidence 
against  Mrs.  Moore,  and  consequently,  again^  her  chilP 
dren,  who  claim  through  her.  A  nunied  iramao^'  fcei^ 
capcue  doiiy  is  liot  protected  against  tti«  eonaeq^bttntei  of 
fraud,  practised  exclusively  by  herself,  or  in  eonjttn^io& 
with  others,  at  least  to  the  extent  of*  predn<Mng  her  (ronx 
claiming  any  benefit  from  her  fraud,  or  .fitun  ike  finud  of 
another,  of  which  she  was  conusant,  a^.in  the  case'of  an 
infant  Bauerman  v.  RcuUnius,  7  T.  Rep.  664,  670,  n* ; 
1  Fonh.  Eq.  76;  10  Ves.  161;  PhUL  Bmd.  74,  75.  U& 
acts  and  declarations  are,  therefore,  evidence  against  Iser, 
as  are  the  acts  and  declarations  of  Payne^  beaaute  hia  le- 
gal tide  is  the  only  impediment  to  the  plaintiff 'ft  deaaand; 
and  if  he  were  plaintiff  at  law,  they  wonld  be  coa^^etmA 
evidence;  and  because  the  acts.and  admiasioas  of  all  wbo 
have  acted  jointly  for  atf^ining  a  given  objee^^ai^  mnitaaUy 
evidence  against  each  other  as  io  siteh  ot:9eet 

Although  if  a  fair  foundation  for  such  a  eoniwyanee  iMid 
been  laid  in  proof  of  a  boha  Jide  cooaidentiaPf  and  there 
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vfere  no  grooiidsto  impute  firaad  to  the  transaction,  other    IS24. 
tliait  Ae  inequality  <rf  the  vahies  of  the  consideration  and  J^^^ 
the  cottipensation,  the  transaction  might  be  faronred,  so  for    Ti^iot 
a»  not  to  weigh  nicely  the  respective, values  of  the  things    ^^, 
given  and 'received,  (unless  the  inequality  was  so  gross  as^ 
in  itself,  to  amount  to  evidence  of  fraud,  as  in  transactions  be^ 
tween  strangers;)  yet  where  there  is  other  evidence  of  actual 
frauds  such  inequality,  although  not  solely  sufficient  to  esta- 
blish the*  fraud,  is  a  circumstance  entitled  to  great  weight. 

If  there  had  been  proof  of  such  a  consideration  and  ori- 
ginal contract,  std  are  insisted  on,  this  aa^se  would  have  been 
like  the  cases  of  Qtutries  v.  Xoey,  4  Munf.  251 ;  and  Biafi- 
tmi  V.  Td^ior^  Glim.  i^09;  where  the  inequality  of  value 
was  corrected,  and  the  wife  was  peimitted  to  retain  to  the 
value  of  the  dot^er  interest,  surrendered  in  the  confidence 
that  she  was  ^tting  an  indemnity.  Those  cases  turned 
flpon  ^is  ooiisiderttiOB;  that  the  wife,  in  the  confidence 
founded  on  an  actual  contract  with  the  husband,  that  she 
wonld  have  a  compensation  for  her  dower,  had  relinquish- 
ed it;  and  the  fraud  was  imputed  solely  to  the  husband,  as 
otherwise  the  wife  might  be  irreparably  injured.  But  her 
pvivity  to  tke  fntud  had  still  the  efiect  of  limiting  her 
strictly  to  an  equivalent 

Upon  this  view  of  the  cape,  I  think  Paynt^s  evidence 
was  inadnbisflsbie,  But,  if  it  were  otherwise^  I  should 
think  that  it  would  lead  to  an  issue  to  be  tried  by  a  jury; 
since  the  oilher  facts  in  the  case  so  strongly  contradict  his 
testimony.  .It  is  true,  that  a  naked  trustee,  against  whom 
no  ckim  can  be  had,  either  for  costs  or  otherwise,  is  a  com- 
petent witness  for  his  cestui  que  trusts.  Yet,  when  his 
title  is  impeoebed  upon  the  ground  of  actual  fraud,  in  which 
he  participated,  he  is  ineompetent,  because  he  is  liable  for 
costs,  and  for  other  consequences,' according  to  the  circum- 
sttti«es  of  the  case;  as  here,  if  the  plaintiff  succeeded, 
PaynCy  if  it  beeai^e  iitjtuim'j  for  the  purpose  of  satisfying 
the  d^nattd,  would  be  liable  to  acdeunt  for  the  hires  and 
prdfitt  of  the  ^ves^  reeled  If  Wa,  as  stated  ih  ids  an- 


900  Court  qf  •BppealB  qf  Vvrgitda, 

1824.    SWOT.     A  parHcqps  fvaudis  is  not  only  Uid>le  for  coite, 
June.     1^^  Qi^y  lie  otherwise  liable;  and  is  not  permitted^  by  ^k 
Taylor    o^^  evideace,  to  repel  the  charge  of  fraud  in  whieh  he  par- 
ticipated.    1  Mod.  Rep.  107;  Gon  v.  Tracy y  1  P.  Wiu. 
287;  1  Black.  Rep.  366;  &i76.  ^vi^.  128;  1  Dou^.  140; 
12  East.  250;  4  Tbun/.  328;  6  Taunt.  220;  1  Ball  and 
Btatiy^  104,  414;  2   Fin.  287;  Harr.  Ch.   Prac  566; 
Phill.  Evid.  42,  48;  ^m*.  592;  2  F««.  628-9;   Crq^  v- 
Pyke^  3  P.  Wms.  180.     In  addition  to  the  other  matter  in. 
this  cause,  it  appears  by  Payne^s  own  depositioii,  (whieh 
.  may  be  resorted  to  for  the  purpose  of  shewing  his  mtereai, 
without  reading  it  as  evidence  in  chie^}  that  when  J.  & 
Moore  presented  him  a  deed,  which  he  tuRposed  wis  made 
in  pursuance  of  the  contract  now  insisted  on  by  the  def<Hk- 
dants,  he  rented  it  as  no  better  than  blank  paper;  and  he 
himself  caused  the  deed  which  was  executed,  to  be  prepar- 
ed.    He  then  caused  a  deed  to  be  prepared,  reciting  a  con- 
sideration which  he  knew  to  be  fdse^'and  conveying  the 
whole  personal  property  of  a  man  in  insolvent  circumstan- 
ces, which  property  grossly  exceeded  in  value  the  pretend- 
ed consideration.     He  repeatedly  avowed,  that  the  deed 
was  intended  to  defeat  Moore^s  creditocs,  and  treated  the 
property,  in  some  respects,  as  Moore^e.     He  was,  there- 
fore, not  only  particeps /ratidisy  but  seems  to  have  been 
the  principal  agent  in,  and  contriver  of,  the  fraud. 

The  tbird  issue  is  immaterial;  but,  if  it  were  material,  I 
should  think  that  the  plaintiff  had  failed  in  his  proof;  the 
return  of  the  Sheriff  being  no  evidence  against  the  defen- 
dants, especially  as  the  Sheriff  was  exammed  as  a  witness, 
and  not  interrogated  as  to  that  fact 

It  is  admitted,  that  the  deed  was  fnuiduleot  in  convey- 
ing, under  pretence  of  making  to  Mrs.  Moore  a  just  equi- 
valent for  her  dower,  property  to  three  or  four  times  the 
value  of  her  dower  interest  If  she  had  been  a  person  sui 
juris  and  privy  to  this,  it  would  have  avoided  it  in  toto; 
but  being  a  married  woman,  this  fraud  is  not  to  be  imput- 
ed to  her,  nor  to  her  children,  who  wcreprobahiy  infimlS} 
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and  who  do  not  seem  to  have  had  |iny  agency  in  the  trans- 
aetiofl.  To  whom  then  is  this  fraud  to  he  imputed  ?  To 
Mioore  and  Payne,  especially  the  latter.  He  was  the 
brother-in*law  of  Moore;  was  the  adviser  of  the  ori^nal 
asrangement;  no  doubt  knew  well  the  value  of  the  dower 
interest;  and  took  an  active  pM't  in  preparing  the  deed, 
and)  indeed)  was  the  sole  actor  in  that  re^ct.  He  is  the 
only  party^o  this  fraud,  who  is  before  the  Court  But  for 
this  fraudulent  excess  in  the  pretended  compensation  to 
Mjts.  Moore,  the  plaintiff's  demand  might  have  been  satis- 
fied virithout  difficulty,  near  fifteen  years  ago;  and  he  would* 
have  avoided  the  delay  and  expense  and  vexation  of  ^is 
protracted  litigation.  Who,  thep,  ought  to  pay  the  costs 
of  this  suit?  Not  Mrs.  Moore,  or  her  children;  who,  (up- 
on the  supposition  that  the  deed  is  good  to  the  extent  of  a 
just  compensation  for  her  dower  relinquished,)  are  in- 
nocent; but  Pttyne,  the  only  party  to  the  fraud  which  has 
produced  all, this  mischief^  who  is  before  the  Court 

I  think  the  decree  should  be  rev^'sed,  and  the  deed  de- 
clared to  be  fraudulent  and  void. 

Judge  CoAJLTsm. 

The  affirmance  of  this  decr^,  so  £ar  as  it  declares  the 
deed  of  trust  valid,  d^iends  much  on  the  question,  wheth^ 
Oeorge  fFbodson  Payne,  the  trustee  in  the  said  deed,  is 
a  competent  witness. 

It  is  tidmitted  on  all  hands,  that  if  he  is,  bona  fide,  and 
without  combination  or  participa^on  in  any  fraud,  (if  any 
has  been  committed  in  this  case,)  a  mere  naked  trustee; 
and  has  done  no  act  sub|ecting  him  to  any  suit,  in  conse- 
quence of  his  being  trustee  as  aforesaid;  and  if  the  case,  in- 
dependent of  his  evidence,  shews  this  to  be  his  condidon, 
that  then  he  is  a  competent  witness. 

But,  it  is  said,  that  although  he  may  be,  bona  fide,  an 
innocent  naked  trustee,  as  aforesaid;  yet,  that  if  the  appel- 
lees are  unable  to  prove  the  real  consideration  of  the  deed, 
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stated  in  the  answer,  that  deed  must  be  declared  frauds 
lent  and  Toid  as  to  creditors;  and,  thi^  idthou^  he  migfat 
have  been  ignorant  that  the  consideration  expressed  id  the 
deed  was  not  the  true  consideration,  yet  that  leg^aiy  if  niA 
actual  fraud  is  imputable  to  him,  and  that  this  is  eooi^ 
to  exclude  him. 

The  deed,  upon  the  face  of.  it,  expresses  the  constdait- 
tion  of  dB  1,000  paid  by  the  trustee;  but  the  dedaratfoo  of 
the  trust  states  the  real  consideration,  to  wit:  /ter  r^ht- 
quishing  dower  in  lands  her  husband,  the  grantor  fn 
4 he  deed  of  trust,  unshed  to  sell.      Now,  aitboo^  the 
trustee  mi^t  well  know  that  he  had  never  paid  the  £  1,000, 
or  the  $  100,  <rt$\j  which  might  have  been  staled  as  paid 
by  him  to  the  grantor;  yet  the  deed  does  not  inform  him, 
that  the  other  consideration  was  incorrectly  or  untruly 
stated.     Payne  does  not  subscribe  the  deed,  and  conse- 
quently, it  does  not  appear  from  it,  that  he  was  present 
at  its  execution,  or  had  any  agency  in  procuring  it  to  be 
executed.* 

Suppose  the  deed  had  stated,  what  Mrs.  Moore,  in  her 
answer,  says  was  the  true  consideration,  to  wit:  that  when 
she  I'clinquished  her  dower  in  the  laads  ment\oned  tn  t]be 
deed,  her  husband  had  promised  to  settle  property  on  her, 
&c. ;  and,  that  the  deed  we^  made  in  consideration  of  that 
promise.  This  statement  in  a  deed  made  after  marriage, 
would  not  have  been  conclusive  on  the  creditors  of  the 
husband.  It  might,  in  fact,  not  have  been  true;  or  fiie 
deed  might  have  conveyed  mo>fe  than  a  just  eqinvafont 
But,  if  the  trustee  was  ignorant  of  its  fidsehood,  and  had 
no  agency  in  procuring  this  false  and  feigned .  considefa- 
tion  to  be  expressed  in  the  deed;  he  surely  could  not  be 
responsible  for  this  fhmd  committed  by  otiiers,  xm^ss  tJM» 
second  proposition  abote  stated,  is  correct 

It  will  perhaps  be  righ^  to  throw  eot  of  tlttS  enijuiry, 
the  answer  of  Fapne.  But,  if  any  part  of  it  is  teVied  on 
to  shew  his  agency,  or  to  chatge  him  wMi  any  respondfai* 
lity^  then  I  think  it  but  justice  to  take  it  all  together^  aad 
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give  it^  ^  4he  force  of  an  ansv^ier;  in  the  same  numher  as 
if  we  were  now  about  to  inculpate  hjm  with  an  actual 
fiW<l»  and  subjeet  him  to  damages,  in  consequence  thereof. 
So  too,  if  any  part  of  his  deposition  is  resorted  to,  in  order 
ko  prove  acts  in  him,  which  might  subject  him  to  an  aption; 
eurefy  it  will  be  right  to  take  all  that  he  says,  in  order  to 
aee  whether  he  has  been  guilty  of  actual  fraud.  We  must 
decide  on  his  liability,  according  to  what  appears  in  this 
case,  not  according  to  what  we  might  suppose  would  ap- 
pear in  another  case.  We  kndV  not  what  would  be  proved, 
on  either  side,  in  such  other  ease« 

His  answer,  if  it  is  to  be  taken  into  view,  shews  that  he 
is  innocent  of  any  fraud,  and  particularly  of  that  charged 
in  Uie  bill,  and  ^f  which  he  is  hot  even  charged  of  having 
any  knowledge;  viz;,  that  the  deed  was  made  long  a//«r 
mc^rriiigef  and  without  eonsideratioru  In  considerii^ 
this  point,  it  may  also  be  worthy  of  ren^ark,  that  there  is 
no  charge  of  any  fraudulent  combination  on  the  part  of  the 
trustee,  to  defeat  creditors;  but  he  seenfis  to  be  ti^eated  as  a 
mere  naked  trustee,  having  the  legal  title  in  him  of  a  sub- 
ject, which,  thou^  in  him  under  a  deed  good  between  the 
'  parties,  is  ncivertheless  alledged  to  be  void  as  to  the  credi- 
tors. It  does  not  even  alledge  the  fact,  of  which  he  might 
have  been  ignorant,  that  the  Idnds  spoken  of  in  the  deed, 
and  for  which,  it  would  seem,^  she  was  to  relinq«&^  her 
dower,  had  been  conveyed  and,  the  dower  reUDquished 
long  before  the  execution  of  that  deed. 

The  answer  of  his  co-defendant,  it  is  drue,  admits  that 
the  conaideration  ei^ressed  in  the  deed  is- not  strictly  cor- 
neet .  She  states^  that  jsbe  had  agreed  to.  relinquish  her 
dower,  otil  a  promise,  by  her.  husband  to  make  a  settlement, 
,  without  which,  prdmise,  solemnly  made,  she  would  not  .so 
haveeelioquishdd;  but  whether  th^  4e<^  of  trust  was  be- 
fore or  aoboequent  to  the  relinquishment,  she  knows  not 
It  tunM  QUt^tbatit  was  «ubseqaeoi;  but  if  she  wa§  igno- 
rtet  of  this,  so  nught  the.irust^  be  also.  She  of  course 
could  iu>t  l^ve  been  present  at  its  execution,  having  trust- 
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ed  to  her  husband  and  friend  to  see  it  done.  Behig  ne^ 
glected  by  them9.however9until  after  she  had  relinquishedi 
the  statement  in  the  deed  that  she  was  to  relinquish,  vvas 
substantially,  though  not  literally,  true.  All  then  thai 
could  be  said  as  to  the  trustee,  had  he  known  the  facts  stated  ' 
in  her  answer,  and  been  also  apprised  that  she  had  already 
relinquished  her  dower,  would  be,  that  theiiecd  substan- 
iiallt/f  though  not  literally y  recited  a  good  and  valuable 
consideration ;  that  it  was  now  executed  as  it  would  have 
stood,  had  it  been  executed  at  the  proper  time.  This  .is 
not  sXich  a  false  consldefation,  as  to  inculpate  him  with  ac- 
tual fraud ;  for  it  could  do  no  injury;  was  i/i  substance  trg^; 
and  the  creditors  equally  at  liberty  to  controvert  it,  as 
they  w««  to  controvert  iSit^  literal  truth,  had  it  been.sta-/ 
ted.  Besides,  this  misrecital  of  the  facts,  as  the  case  then 
stood,  could  not  be  such  a  fraud  as  to  preclude  the  wife 
from  stating  and  substantiating  th^  case  as  it  really  was; 
Blanton  v.  Taylor y  Gilm.  209;  and  unless  it  is  such  a 
transaction  as  will  bind  her  to  the  words  of  the  deed,  so 
that  she  cannot  go  back  to  the  origin  of  the  transaction,  it 
cannot  kind  her  trustee  thereto.  But  this  has  not  been  . 
pretended  in  the  argument^ 

But  it  is  said,  that  an  execution  in  favor  of  the  testator 
of  the  appellant,  was  levied  on  the  trust  property,  and  thak 
the  Sheriff  returned,  that  the  sale  was  forbidden  by  Payne 
as  trustee,  and  no  persoi\  appearing  to  indemnify,  the  ne- 
groes wore  delivered  to  him.  *  '  ." 

This  execution  is  dated  in 'November.  1809;  in  the  life-' 
time,  as  I  understand^  o£Mqo9^e  the  huaband.     The  answer* 
of  Mrs.  iUbore  says,  that  she  never,  heard  of  such  execu- 
tion being  levied;  and  so  doea  Payne^  if  his  answer  is  to^ 
be  regarded.     -It  will  kppear  he wafter,.  that  the  deputy 
Sheriff  who  made^tliis  .return,  knew  of  this-^daed  of*^  tnist- 
preyiously,  and  may  have  been  told  that  the  8aA|  woul4  be  . 
disputed,  and  did  not  drom  it  nece^aiy  to  jp»*o>he  trouble  ; 
of  actually  levying  the  exewxtion.  .  If  tfcfe  o^groes  were 
levied  on  and  Uk^  aw;ay  withqut.a.  deliVOTX,  bond,  and 
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kep?  until  the  day  of -sale^  it  is  strange  that  tlicsp  .parties    1824. 
should  be  ignorant  of  it,  pr  tljat  it  couW  not  be  proved,  ,J*J^ 
Tile  return  does  not  statp,  that  a  deJiv^tt^JM^  was  take*.     'Tuj\ov 
This  return  may  be  evidence  against  the  Sferiifj  but  i^  no    M^jre. 
evidence  against  the  parties.     This  pomt  was  certaijaqr;     . 
notdeemed  important,  or  it  could  have  6wn. proved,. if  the    .      * 
fact  existed;  bftt  even  this  very  deputy  Sheriff^  who  is  jg^^       . 
amined  for  the  appellant, 'is  notexanained  as  to  this.p#at:. 

But  it  is  said,  that  this  interpdsitfon  hy  the  trustee  sub-*     - 
jefcts  him  to  an  action,  if  the  deed-^s  avoided.     Triiej  ev§iJ 
the  making  of  the  deed,  if  he  United  and  conspired  to     '  . 
commit  a  fratkl  on  creditors,  may  subject  hij||,  to*  an  aic-        ^ 
tioA  foe  any  injury  flowing.  fre»  that  deed;  but  if  he  can  .  . 
be  ^o  inculpated,  it  will  not  be  contended  that  he  is  a  com* 
petent  witness,  whether  he  did  this  or  not  .       .  * 

"  But,  if  he  believed  Uie  deed  to  be  oh'Bon^^de ooaei^era-^  .  r  . 
tion,  although  the  partifs  idterfested  may  be  unsjjle  to  prove  ii 

that  consideration,  it  is  a»dmitted  that  it  would  b^ve  been 
his  duty  to  forbid  the  sale,  and  force  the  testatoiK  of  tiie  ap- .   ^ 

pellant  to  give  bond  to  indemnify  the  Sheriff;  .<iMo.  xespH 

to  his  bill  in  equity,  air  he  has  ^one.     Unless  theflf  the 

'  second  propositfon  cail  be  maintained,  that  thetro^teie  is 

'to  be  answerable,  even  for  doing  J^  ^uij^  biAaustthft 

.    deei  is  finally  set'aQride,  I  cannot- perceive  that '^is  act,  if  . 

it  had  been  proved^  would  have  made  him  HKSfp&petent. 
-    But,rit  is  said>  #Ukt  the  witnesses  prove,  that  no  such 

consideration,  as  that  stated  in  the  answer,  did  ^xist;  that       " 
'~tbe  trustee  knew  it^.  and  that  this  proof  is  even  strong  ^ 

enough  to  atoertftih  kis  disposition,  if  reaU  in  the  cause;         * 

and  that,  consequently,  he  is  chargeable  as  for  actual 
fraud  and  combinatifm,  aad  so  ciMot  be  heard  as  a  wit*  \   ^ 

nesB.  ^    JBeti^min  Sheppard^   the  deputy  SberifT  who 
^^made  tl^i^m  aforesaid,  is  e^amiDedl   'He  say^,  that  in 

1804y^he,^^^<oti1itSy  pnbofaased  a  lot  in  Richmond  of  fT.  , 

&  Moorcy  \hA  bdng  called- <|9^for  some  mpni^Jbefore  the 

deed  was  ni|ide>'it  w«Es.MAised  o^^e^aS^feation,  that  they    .  -  ^  - 
^  flad  h^dthat  h%  Maori,  |hA  con'veye^  all  his  property  ^ 
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to  Oeerge  Wl  Payne;  iji  trust  for  his'  wife  and  childreiL, , 

aad  thtt  tiiey  mu^t  have  son>^  tijne  to  get  infbnnatioii  »to 

the. title;  and  that  both  Moore  and"  his  wife  satdUI|i8  pro> 

p«ny  was  j0lear  fronvinctfoibcance.;  .  But«  it  wiH  be  obserr- 

€(),  that 'the  subject  ^  thi^  porcYiase  was  real,  estate;  aiHiit 

is  not  preteoded'that  any  df  his  real  estate  was  ev'er  eon* 

veyecl  to*  Payne;,  and',  igrioreover,*  thit  thi9>tiras  bef<m  the 

deed  of  trust  in  question,  of  slaVes,^c,  which  was  execd- 

«Ledin  1905.  .  But,  this  shew^,  <;hat  a  deed  in  her  faTor, 

with  PaynCy  her  friend,^  trustee,*was  then  spoken  of  9S 

having  beenexecutedi'  as  i|:  ojught'to  h^ve  been'  yesn  be- 

fore  that;  and  is  a  circumstance  cocrobonldv^  of  h^  aa^' 

swer;  and  even  If  ^t  tle^Uiad  been  exeoutad,  or^^e  bad 

believed  it  had  been  executed,  this  conversation  as  to  the 

re»l  estate,  which  \YAS,^nd  remain^j^  unincumbered,  would 

have  had  no  baring  on  it    He  says,  further,  that  in  1807; 

f  he  levied  an  execution  on  one  of  J.  S.  Mooters  slaves,  old  . 
Tom^  he  thinks^  and  that, ; on -the  day  of  isale,  G,   W. 
Paym  told  him  of.  the  deed  of  t/ust  to  him,  of  this  dave, 

.  and  man|r  others^  for  die.  benefit 'of  Mrs.'  Moore,  and  her 
chil(ll*en;  but,  said  it  was  not  his  tHienHon^  or  that  €^ 
Mrs*  idoorej  to  prevent  the  property  from  being  sold  for 
iki'b  paynient  of  aiiy  of  Mr.  Mqore^s  fust  debts,  and  that* 
he  executed  to  the  deponent  a  relinquishment. 

The  witness  further  proyes,  thtitPa^^  said' that- J^  & 
3ioore  had  been  in  the  habk  of  mftWig  hijddici<to  bar*^ 
gains;  .and  that  i^  was  the  intention  -Of  the  said  V.   S. 
MooTBy  Mrs»  Moorey  and  Aim  tl^e  trustee,  5o  to  secure  the  ' 
property,  as  to  prevent  its*  being  sold'to  secCire  the  p^- 
meat  of  debts  qf  tkui descHpHon.    'So  far, this  witnesS  Is 
very  minute  as  to^^vQrything thfit  will  sl^ew  a  fnSd  in  the 
trust;  insoniuch  ttathe  ekher-inlputes  to  Payne  a' down* 
right  falsehood,  fabricated  for  tte  purpose -of  destroying 
his  own  deed,  or  that^fT'^/i^toor^  adii^itted  kis-ownhabii 
of  making  iiyudicipus  btiCrgatiy,  afid  ^  5Vish  thus  to  prevent* 
their  payment  .Some  inenareiwilKrig  rather  to  be  thcw^t 
knave:^  tbaa.fools;  but^  het^  i»«ne  i^^ho/^m  this  accomit; 
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^is  willing'toTje  thought  bbth.^Lliardly  know  which  is    1824. 

the  most  improjjable  story  Qf  ffc*  two.^  Neither,  ^uppoising  JJ^J^ 
the  witness  to  'stand  fair,  can  he  accouifted  for,, except  that    Taylor 
after  the  lapse  of  ^five  '.y^ears  (w^reh  fead  passefd  over  h%t  ^.y^, 
tween  the  cir^Aim'lUnces  spdkw  6f,  aii^  the  time  bf  takii^   m 
the*depo6itien>  duSng  which,  tar  a  pjirt  of  \vhioh  time,  the 
witness  had  bam  pqirdeWng  on  t^se  circunAtances,  un- 
der the  influence  pf  iiMJ^refirt,)  he  may  have  been  le^  into 
an  error  pn  tliia^  subject*    JHe  \s  asked,  whether  he  and'^ 
(Others  iiaf  e  not  a  suit  pending,  to  set  aside  this  deed,  as 
being  void' as  to  cjeditors?  .If  he  4)ad  Do  such  suit  de-  * 

pending,  he  could  hstye  answered,  no.      But;  Ije  says,  a  '       * 
-suit  is  4^I>|Biiding  bjr  himself  and  oi^tier^  against  the  repre-  ife 

sentativefl  of  J;  S.  Mo^e  and,  B.  Moone^  the  object  of 
\thich,will  a|)pear-by  a^/eference  to^  the  reeord.     Would  *  ^ 

•  he  have  referred  tothi^  pecoi*d,  which  miglft  ct:»st4he  par- 
.ties  great  expense  to. produce^ -if  he  ceuld  at  once  have  - 

given  the. answer  no  to  this  ^J^estion?     L  think  pot;  or,  i^ 
ha  could,  he  hasv  to  say  the  least,  a  leaning  against  the  ap- 
pellees.    I  take  it  that  he  la  interes<ped. in- setting  aside  this 
deed,  thoUgh  ho  may  .be  conf  idercd^  as  not  interested  in 
this  suit;  and  that,  as  before  said,  he  hps  dwelt  pn^  these       * 
cpnversations,.  undierr  tlve  influence,  of  interest,  until  bfrre^. 
ally'tfiought -what  he  said  was  true.     Qow;  eiae  can  we    '    "  -.     ' 
account  for  hia  totally  forgetting  (for,- J  wiirnot  impute  a  ' 
-iviiful  $uppre89idn»Qf  truths)  whit  he  honestly  confesses^    ^ 
when  feminded  thereof,  by  eross-interr^gatories?   »He  is        ^ 

•  asked,  whether  G.  -W.  Pat/ne^or.MKS'  Moore  stated  any  . 
consideration  for-  the  conveyance;  or,  if  he^understood  . 
that  it  was.intendsd  merely  to  prev^oia  fiSirther  credi%to 

J.,  S.  Mbore?  .  -He  says,  (not  in  tM^pir^ise  ivords  I-  use,      ^ 
but  in  s(Ubstance;  ibr,  were  I  to  use  Ihe  ve^  woirda*,  sdme 
cof^tmon.  might 'appe^  in  the  t^ness,  which  I  do  bbt^ "    '^ 
wish  to  impute  to  him,')  that,  in  add^tioi^  to  the  eonsidera-  \  " 
tion. before  mentioned,  (that-^-tbe  "coijsidcration  of  de^- 
frau^ng  creditors,)  Faynt  did  say  the  deed  was  made  in     - 
Gonsidecation  of  -Mrs.  Moo^  having*'  reCiiqui^faed  dower  ,   . 


' « 
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to- land  sold  by  JMoore  and  wife' to.  -^o^Ay^ several  yens 
before  the  deed  of.  trust';'  aqd  that  the  witness  asked  him, 
why  tbe  deod  of  trust/ was  not  executed  at  the  ,time;  to 
whrch  he  answered,  that  it  ^as  delayed,  for  no  p«rticolar 
qiuse,  fitit  that  he  considered  the  deect'tes  entitJed  to  tlie 
same  force,  isiis  if  it  had  been  executed  on  the  very  day  Ibe 
relinquishm^t  of  dow^r  was  made^  as  he  eons^dered  it  a 
continjjation  of  the, contract.;^  It  is  said,  however,  ttet 
^  this  is  proof,  of  a  mere  declaration  of  Poyn^,*  that  the 
deed  was  executed  after,  the  relinq^uishtneftt  *  But,  even 
in  that  view,  \t  gbc^  a  gteat  way.  '  Efse^  why  ^k,  tefA^ 
it  wets  not  executed  at  the  time?^    Ajid  w\iy,  \f  only 
thought  of  after;  should  .it  .have  been  aft  good,  ^  if  made 
when  she  relinquished  her  'dower?     And  how  eould  it  be 
a  continuation  df  a  oontrdct,  if  hone  had  been  made  ? 

Instead,  then,  of  i(n  acknowledgment  that  tbis  deed  was 
altogether  intended  to  defraud  creditors,  it  turns  out  from 
^all  that  was  said,  to  be  a'  deed  for  valuable  and  fair  con- 
sideration; but,  which  the  parties,  for  reasons  best  known 
to  themselves,  did  not  wish  to  enfmt^e  agttiost  this  cw^ 
tor; — ^perhaps  a  small  debt,  conceming  which,  they  did 
not  wish  to  involve?  themselves  in  a  dispute*  This  wit- 
ness, then,-  shcjws/nothing  unfair  in  {he  trustee,  whieh 

.    creditors  can-  complain  of;  an(}»il  does  not  ^appear,  tbat 
the  cestui  que  trusty  have  complained. 

/  '^   George-  Underwood  ssLys^  Uiat  he  heard  A  fF.  Payne 

:  say  he  had  got  J,  S.'  Moore  to  convey  the  t^koleo(hia 

property  to  him^  in  trust*,  in  order  to  prevent  its  hmng 

■-  taken  to  pay  his  debts;  but  observed,  if  care  was  tBiken, 

.  the  estate,  hy  its  |)fpfits,  ^wonld  pay  Ynfl  debts.     This,  he 

says^  passed  at  the  bi^se  of  Jtrehibatd  Dandru^  and 

-   in^is  presence,     ^rd^ibafd  Dandridge  mys,  he  never 
>,^  kJeardsuch  conversaLtijijj-,  .but  has  £rci||ientiy  he«tA  P«gne 

^;speak;,  of  the  deed,  lihd*  that  it  was  made  in  eonaderatiofl 
of  the  refrnquishniiMit  of -doivec  by  Mini,  Moore.     Now, 

*  the  above  witness,  m^t  l»ive  heardyjand  doiibdessdM 
bear^  of  such  a  deedj  the  consideration  might  kave  b«en 
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stated^  as  tha  oth^  withess  sajs  always  was  the  case, 
when  the  deed  was  spoken- of  in 'his  presence;  bat  this 
may  have  been  forgotten  by  the  (9ther  witness;  and  it 
might  ako  have  beeii  said^  ^and  properly  top,  if  the  deed 
was  bona  JUk,  t4id  for  the  oposideration  stated  iir  the  an- 
iwerS)  that  the  object  was  to»  prevent  creditors  from  ta- 
king the  {NToperty,  as  they  would  have  done^Jhad  the  deed 
not  been  executed;  leaving  nothing  for  the  wife. 

Tfie  other  depositions,  exclusive  of  Payne\  tend  to 
prove  iairfless  in  the  transaction,  and  to  corroborate  the 
answers  of  botQ  d^hdants;^and  the  deposition  of  Payne 
proves,  without  doubt,  if  he  is  competent  and  credible,' 
the  defence  set  up. 

If  Payne^s  deposition  is  rejected,  and  in  consequence 
thereof  this  deed  ^  set  aside,  I  cyi  see  nothing  either  in 
the  form  of  this  bill,  or  in  the  testimony,  which  can  charge 
Payne  with  a  combination  to  defraud  -creditors,  or  any 
thing  that  can  lay  him  liable  to  the  action  of  the  ere* 

'  ditors,  or  to  a  decree  in  this  case.  As  to  the  hires,  if  he 
has.  pafd  them  over  bona  fide,  to  his  cestui  qite  trusts, 
before!  notice  of  this  suit,  he  is  not  responsible;  and  so  far 
as  ht  has  not  accounted,  he  is  equally  responsible,  to  either 
partyi '  But,  nothing  of ^  this  kind  is  put  in  issue,  or  al- 
ledged  as  a  gipund  of  ^c^arge  against  hinoL;  and,  if  he  is 
responsible,  it  must  be  because,  however  fair  his  conduct, 
jret  as  his  d^xtsition  cannot  be  read,  the  deed  must  be  set 
aside,  and  he  made,  responsible  for  damages;  in  other 
words,  he  being  a  material  witness,  and  there  being  no 
other  evideoce  in  itself  sufficient  to  support  the  whole  de- 
fence; and  as  without  hinij  the  deed  must  be  set  aside,  .so 
he  cannot  be  a  witness.  Thatjjfi  to ;wy,  a. trustee  cannot 
be  a  witness,  if  the  cause  or  defence  cannot  Be  supjierted 
without  him.  >    •  -     , 

I  do  not  think  this  is  the  law,  and  that  therefore  there 
is  nothing  in  the  second,  proposition  above-stated. 

'    .The  result  is,  tl^at  Payne  is  a  competent  witness.    I 
think  him  also  credible,  and  consequently  the  deed  canuot 
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be  set  as\,de;  and  so  far  the  decr^  is  correcL  ^But,  I  am 
not  prepared  to  say  that  the  bill  oaght-to  have  been  dis- 
missed. ■         •        - 

It  will  be  recollected,  that  at  the  time  Moaby  w«s  ex* 
amined,  Mrs.  Moore  was  a  widow;  and  If  she  bad  not  re- 
linquished, would  then  ha^  been  entitled  to  dower;  »ftd 
be  ihay  have  had  in  his  mind*  the  value  of  "a  dower  inte- 
rest actually  vested.     On  the  other  hand,  a  nian  involved 
in  debt  is  about  to  sell  his  lands;  and  hi»  wife  wil  not 
unite.     He  will  probably  sell  at  a>  less  equal  to  the  vakid 
of  her  dower,  had  it  vestedjon  his  deaUf*    S^egc^tbig 
icind  must  be  at  a  loss.     If  the  right -had  accrued,  tihe 
.  purchaser  could  make  a  previoufr  bargain  with  thedowren. 
But  here,  aU  is  uncertainty.     H^  may  improve  and  she 
knows  not  how  the  dower  will*be  lai^  off,  &c.     I  think, 
therefore,  a  husband  can  wefi  afford  -to  give  c  /uU price 
for  such  relinquishment,  and  that  a  jury  or  a  commissioner, 
as  the  case  may  be,  ought  to  do  the  same. 

I  am  of  opinion,  that  the  decree,  so  far  as  it  dismisses 
the  bill,  ought  to  be*rever3ed  with  coAs,  i^;tinst  all  .tfte 
appellees  except  Payne$  and  the  qause-  sent  back  to  the 
Court  of  Chancery,  to  have  the  value  of  the  dower  inte- 
rest, conveyed  by  the  appellee  Ann  C.  .Moorey  as,  well  in 
the  Hanover,  as  the  King  Williain  land,  ascertained;  un- 
less something  shall  appear  as  to  the  latter  which  ooght  to 
exclude  them;  and  also  the  value  of  the  propertjr  in  the 
deed  of  trust;  and  that  the  appellant  i^eeeive  satia&etion 
of  his  judgment  out  of  the  latter,  so  far  as  it  exceeds  th^ 
former;  on  which  excess,  hires  and  profits  are  to  be 
charged,  if  necessary;  and  to  be  proceeded  in^  to  a  final  * 
decree,  according  to  these  princi{)|iM.         ' 

Judge  Cabell.        -  . 

*•  *  * 

This  is  a  bill  to'set  aside  a  deed  of  trust  on  the  ground 
of  fraud  .  *' 
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The  pripcipal  difficulty  in  the  case,  is  as  to  the  compe- 
tency of  George  Wpodson  Payne^  the  trustee,  and  one  of 
the  defendants  in  the  cause. 

-  It  jis  perfectly  cJeu*,  that  the  mere  cifcumstanbe  of  a 
man's -l^ihg  trustee,  is  no  objection  to  his  competency; 
nor  16  it  an^  objection  that  Ji&>is  a  co-defendant;  nor  that 
he  iflr  both  trlisiee  and  co-defendant. 

The  true  question  is,  whether  he  is  interested. 

It  fb  ^id,  that  fraud  is  odious,  and  that  although  a  mere 
nUced  trustte  may  be  a  witness,  yet  it  would  be  monstrous 
when  a  de^d  is^mpeached  for  fraud,  in  which  the  trustee 
participated,  and  for  which  he  is  liable,  to  permit  him  to 

•  support  the  deed  by  his  own  testimony. 

All  this  is  readily  admitted.  -  But,  the  odious  nature  of 
fraud  is  no  reason  th^t  it  should  be  imputed  without  proof. 
Oo  the'  contrary,  it  is  a  strong  reason,  both  in  humanity,  in 
justic^  and  in  the  law,  that  it  shall  not  be  imputed  to  any 
person  tintil  it  is  first  proved.-  Citcumstances,  it  is  true, 
will  be  receired,  and  ought  to  be  received,  to  estat)lish  it. 
But  they  must  be  such  circumstance»>as  theJiaw  regards 
^  proqfs.     The  mere  allegation,  by  one  party,  that  the 

•  transaction  is  fraudulent,  will  not  suffice.  Innocence  is 
not  to'bq  Slackened,  nor  just  rights  defeated  by  denuncia- 
tioiM,  however  loud,  if  not  suppottdd^by  testimony. 

The  deed,  in  this  cas^,  shews  jio  interest  in  the  trustee. 
He  ought,  therefore,  according  to  the  general  principle,  to 
be  admitted  aJs  a  witness,  unless  it  be  otherwise  shewn  that 
he  is.  incompetent  The  ground  alledged,  here,  is  that  the 
deed  is  fraudulent,  bM  that  the  trustee  participated  in, 
*and  is  liable>€er  the  fraud.  But,  in  the  language  of  Lord 
Hardwicee,  the*  allegation  must  be  supported  ^^  by  mate- 
rial evidence,  such  as  the  Court,  or  a  jury  would  lay  weight 
on."  Didfonv.  Parker,  2 ,  Ve«ey, .sen.  219.  Such  evi- 
dence, is  wanting  in  this  case.     The  circumstance  mainly 

•  relied  on  by  the  appellant,  is  the  dj^rence  between  the* 
,  con3ideration  stated  m  the  deed,  viz:  a  fUture  relinquish- 
ment of  dow6r  to  "be  mad^  by*Mrs.  Moore,  and  that  stated 
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by  the  witness^  Viz:  a  preyious  f^ntntct  to  reliitquiflli  kr 
dower.  Buty  this  seems,  to  me^  an  ammportaot  eireoB* 
stance.  Both  considerations  wore  laMul,  and  either  ol 
them  wt>uld  be  sufficient.  Thinre  was,  therefore,  no  motrre 
for  misstating  the  consideration  e^^pretsed  in  the  doed,  and 
it  v^as,  4n  all  probability,  the  result  of  inadvertence  on  tiie 
par?  of  the  trustee,  or  of  the  lawyer  who  drew  the  deed. 

1  see  nothing  in  the  record  from  which  to  impute  cen- 
sure to  Mrs.  Moort  or  her  trustee.     Moore  was  evidently 
a  very  improvident  man.     He  was  desirous  of  con  vertiD^ 
his  real  estate  into  money,  which  his  wife  uad  ber  frrcodm 
thought  mi^t  be  wasted;  and  they  wisely  and  j>i9t\y  in- 
sisted on  an  equivalent  for  Mrs.  Mooar^^  interest  in  the 
lands.     That  was  effected  by  the  deed  of  trust     Give  to^ 
Moort^s  crediUtf's  all  hU  estate;  but  do  not  take  that  of  his 
bona  fide  alienees.     This  would  not  be  adlowed  even  a9 
against  an  ordinary  purchaser  for  valuable  oonsiderattoti. 
But  what  purchaser,  even  for  valuable  oonsideration,  is 
more  meritorious  than  a  wife  who,  as  the  consideration  of 
the  purchase,  has  relinquished  the  fast  hold  which  the  law 
gives  her  on  the  real  -estate  of  her  husband  ?     On  this  point 
I  refer  to  the  strong  cases  of  Qttarlm  v.  Lacy,  4  Munf. 
251,  and  Tojftor  v.  Blanton,  Gilmer,  »09. 

Much  stress  was  Itfid  on  what  were  said  to  be  the  ac- 
knowled^enja  of  Mrs.  JMhore,  and  her  trustee.  Charge 
Woodson  Payne.  I  will  remark,  that  nothing  is  less  sa- 
tis&ctory  to  my  mind  than  a  concession  or  acknowledg- 
ment deduced  from  the  evidence  of  transient  conversa- 
tions. A  single  circumstance,  or  a  single  expression,  mis- 
understood or  not  adverted  to  by  the  witness/  will  give  to 
the  conversation  as  det^ed  by  Um,  an  ai^iect  entir^  dif* 
ferent  from  that  which^  it  bore  as  it  ftH  from  tibe  party; 
and  will  lay  the  foundation  for  idferenoes  ifhich-Yie  never 
dreamt  of.  As  to  the  declarations'  ot  Mrs.  Moore,  that 
her  husband's  prop^i^  was  unmeiynbered,  they  must  be 
taken  in  reference  to  the  subject  nutter  of  those  dedara-  . 
tions,  his  landed  estate,  add  not  tUb  personal  property, 
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which  was  the  subject  of  the  deed  now  in  controversy. 
^Besides,  at  the  time  when  she  made  those  declarations,  the 
deed  now  in  question  had  not  been  executed;  and,  there- 
fore, even  his  personal  property  was  free.  As  to  the  de- 
claratioii^  of  Paynej  that  the  deed  was  made  to  protect  the 
property  from  the  payment  of  Moore* 3  debts,  in  the  first 
place,  the  evidence  on  this  point  is  not  free  from  dou*bt. 
But,  adnMt  it  to  be  what  the  appellant  wishes  to  represent 
it,  still  it  proves  nothing  which  can  affect  the  validity  of 
the  deed.  The  declarations  of  Payne  cannot,  by  any  fair 
construction,  when  taken  in  connection  with  the  other  cir- 
cumstances of  this  ease,  be  considered  as  referring  to  the 
'consideration  of  the  deed.  It  is  certainly  true,  that  a 
deed  made  on  no  other  consideration  than  a  desire  to  screen 
the  property  which  it  conveys,  from  the  payment  of  the 
debts  of  the  grantor,  is  clearly  fraudulent  and  void.  But, 
if  the  deed  be  founded  on  fair  and  l^al  consideration,  (as 
this  was,)  it  is  no  objection  to  the  validity  of  the  deed, 
that  the  parties  intended  that  the  property  should  be  no 
longer  subject  to  the  debts  of  the  grantor.  Such  object, 
then,  becomes  just  and  legitimate,  and  is  very  often  avow- 
ed in  the  deed  itself.  It  is  always  so  avowed  in  every 
correctly  drawn  deed  of  trust  in  favour  of  a  married  wo- 
man. In  such  a  case,  it  is  the  very  object  which  renders 
necessary  the  intervention  of  the  trustee;  and  never  was 
it  more  necessary  than  in  the  case  now  before  us.  The 
declarations,  therefore,  ascribed  to  Payne^  not  impeach- 
ing the  consideration  of  the  deed,  prove  motives  perfect- 
ly consistent,  both  with  law  and  equity. 

The  only  circumstance  entitled,  in  my  estimation,  to 
any  weight,  is,  that  the  ^ue  of  the  property  conveyed 
by  the  deed,  exceeds,  probably,  the  value  of  Mrs.  Moore^s 
interest  in  tha  knds.  But,  if  it  be  excessive,  the  two  ca- 
ses above  referred  to,  shew  that  tllfe  provision  made  for  the 
wife,  is  to  be  disturbed  to  the  amount  of  that  excess  only. 
The  real  value  of  her  interest  in  the  lands  ought,  there- 
fore, to  be  ascertained  j  as  jlso;  the  value  of  the  property 
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conveyed  by  the  deed  of  trust,  in  order,  that  if  there  be 
any  excess  of  the  latter,  it  may  be  applied  to  the  payment 
of  Moore^i  debts. 

The  decree  of  the  Chancellor,  so  far  as  it  dismisses  the 
bill,  ought  to  be  reversed,  and  the  cause  remanded  to  be 
finally  proceeded  in,  according  to  the  principles  above  ex- 
pressed. 
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THE  PRINCIPAL  MATTERS 


Contained  in  this  Volume. 


ABATEMENT. 

1.  The  death  of  one  of  the  demandantfe  in  a 
writ  of  right  before  trial  and  judgment, 
abates  the  whole  writ ;  and  it  it  of  no  im- 
portanee  whether  the  deeeaaed  demandtat 
left  a  ehild  or  not.  Ihrag9  ▼.  l^ead  and 
othen,  454 

ABSENT  DEFENDANTS. 

1.  Striet  lecal  proof  is  not  required  agaiait 
abaent  detenunta  in  Chancery ;  and  Uiere- 
fore,  a  will  ma^  be  proved  m  rath  ease. 
by  evidence  inKrior  to  tliat  whieh  would 
be  reqau^,  where  a  defendant  appean 


and  defends  the  suit. 
bfUand  othen. 


ste 


ACCOUNT. 


1.  The  true  meaning  oi  account,  whieh  will 
give  a  Court  of  Equity  jurisdiotioo.  Smith 
T.  Marks^  449 

ACKNOWLEDGMENT. 

1.  Seellee<f,No.S. 

ACTION  ON  THE  CASE, 

1.  In  an  aetiou  on  the  ease,  the  proof  of  the 
oootraet  must  eooform  to  the  eontraet  laM 
in  the  deelaratiQii .    Narrit  t.  Harrh,  431 


ADMINISTRATOR. 

1.  An  administrator  who  injoius  a  judgment 
agamst  him,  in  his  represenutbe  cbarae. 
ter^  on  the  ground  that  he  is  the  ereditoc 
of  the  esute  of  the  decedent,  must  be 
prepared,  on  the  motion  to  dissolre,  to 
shew,  from  his  accounts,  that  he  ss  a  cre- 
ditor.   Behney  ▼.  Bulcheton^  &c     185 

ADVERSE  POSSESSION. 

1.  Neither  a  mortgiigor  nor  his  asstgnee  can 
hold  adverse  possession  to  the  moitgagee, 
unless  the  assignee  had  taken  a  convey- 
ance without  notice.  Otherwise, they  are 
mere  tenants  at  will.  J^ewman  v.  Chap' 
man,  93 

AGENT. 

1.  A  purchaser  from  an  agent  empowered 
to  sell  real  property,  cannot  Insist  oo  the 
validity  of  such  sale,  if  he  had  knowledge 
of  any  fraud  or  breach  of  trust  in  the 
agent.    MbrrU  and  othen  v.  TarreO,    6 

3.  The  Culure  of  the  purchaser  to  uispeat 
the  writing  authorising  an  agent  to  sell  real 
property,  will  affect  him  with  notice  of auT 
defecu  or  qualifications  contained  in  nub 
writing. 


AUEN& 

1,  Persons  bom  in  a  fbre^  coontry,  of  pa* 
rents  also  bom  in  forei^  coontrks,  are 
not  citizens  of  Virginia,  though  their 
grand-mother  wftt  a  natiTo  of  vlvgiiia. 
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wlio  reraoveil  to  England  before  the  Revo- 
lution, mametl  thci-c*  ami  resiiletl  hi  ilmt 
oouQtry  until  after  the  pence,  when  she 
returned  and  i-esided  in  Virs;inia  until  her 
deatii.    Bavzizas  y.  J/opki/is,  &c,      2*6 

APPEAU 

1.  Where  an  appeal  is  allowed  by  the  Court 
of  Cbanopry,  and  an  indefinite  time  given 
for  executing  ihe  appeal  bond,  the  appeal 
is  irr^ulai*.  BvoaiUiua  dnd  IVlfe  v.  'Ihtr- 
ner^  5 

2.  An  appeal  may  be  docketed  and  dismiss- 
ed upon  the  appellee's  ppodncing  nothing 
bat  a  copy  of  the  decree  in  the  (Jourt  be- 
low, ff'ihoitf  adm'r.  Sjfc.  v.  CaUlivelU 
&c.  lUO 

S.  An  appeal  will  lie  fi  om  an  order  of  the 
Cbanoellor  over-ruling  a  motion  to  dis- 
solve an  "injunction,  whei-e  the  motion  lias 
been  over-ruleil  on  the  gmund,  that  the 
plaintiff  in  equity  is  entitled  to  iipli»*f  on  the 
merits,  and  fixing  the  principle  on  which 
the  oatise  depends,  or  where  it*  is  neces- 
sary to  avoid  expense  and  delay.  Lomua; 
V.  Picot,  247 

4.  On  an  appeal  from  an  order  refusing  to 
disserve  an  injunction,  the  Court  will  take 
notice  of  any  oitot  In  the  previous  pro- 
ceedings.    Ibid. 

ASSIGNEE. 

1,  The  assignee  of  a  mortgage  may  main- 
tain a  suit  to  foreclose,  without  making  his 
assignor  a  party,  if  the  legal  title  hasbteu 
conveyed  to  him.   jyevfmati  v.  Chapman, 

93 
ASSIGNMENT. 

1.  w?««"(?^i»wen^  as  to  bonds  or  notes  implies 
more"  than  etuloraeineiU.  It  means  en- 
dorsement by  one  parly  with  intent  to  as- 
sign, and  an  acceptance  of  that  assicrn- 
ment,  by  the  other  party.  Bank  of  Ma- 
rietta  v.  Piiulall,  &c.  465 

B 

BAIL. 

1.  See  Scire  facian, 

3.  Wlien  a  Sheriff  has  arrested  a  defendant 
and  taken  anpearancc  bail,  and  malces  a 
return  that  the  defendant  is  committed  to 
jail,  he  loses  his  remedy  against  the  bail 
ou  the  bail  bond.     Henry  v.  Stone,      455 

BANKS. 

1.  A  bank  of  another  State  may  maintain  an 
action  against  its  debtor  in  the  Courts  of 
Virginia. 

2,  But  a  bank  of  another  State  cannot  en- 
foroe  ^primary  eon  tract  made  in  Vii^uia, 


as  hr  discounting   DOtes   or 

Baidc  of  Marietta  v.  Pindcstl^  ^c.     4&i 


CITIZEN. 

1 .  See  Atien. 

COMPROMISE. 

1.  Where  two  iiarties  olaim  title  to  ImkI% 
and  I  hey  compromise  the  dispute,  by  ooe 
party  paying  a  sum  of  mon*y,  aad  the 
other  conveying  the  land  with  varraatr, 
such  agreement  will  be  binding,  if  tbeire 
be  no  fraud  or  imposition  bi  obtaioing  the 
'agreement.  Moore  and  M*Chtng  v- 
Fitzwater,  44« 

COPY. 

Sec  Evidence,  No.  4. 

CORPORATIONS. 

1.  See  Bankt,  Nos.  1,2. 

CO\TlNANT. 

1.  WhsX  constitutes  an  independent  cove- 
nant ?     Faivfa^r  v  Jjcvis,  20 

2.  In  a  contract  between  A.  B.  C.,by  whi^ 

A.  purchases  from  B.  part  of  a  traet  of 
laud,  the  title  to  which  was  iu  D.,  and  B. 
covenanted  to  procui*  a  converanoe  for 
that  part  of  the  land  to  A.,  and  C.  pur- 
chases the  residue  o(  <he  UtmSl  qK  B.,  lad 

Rurchaaes  also  from  A.  that  part  which  A. 
ad  purchased  of  B,  for  whieh  A.  cove- 
nants with  C.  to  procure  him  m  profier 
conveyance  ;  and,  ro  the  aaroe  eontr«iet« 

B.  covenants  widi  C.  to  pmeoce  him  a 
conveyanoe  of  the  whole  tract :  opon  the 
general  nlea  of  cwenani^  performed  by 
A.,  proof  that  B.  pmeored  a  eonveymnee 
of  the  whole  land  to  C,  docs  not  support 
the  Issue  on  the  part  of  A.  Fairfax  r. 
Lewis,  ^  9© 

•   D 

DECREE. 

I .  See  Vendor  and  Vendee^  No.  I . 

2  Where  a  decree  is  rendered  on  behalf  of 
a  creditor  against  several  njJumary  donees 
of  the  debtor,  a  Court  of  Rt\u'ily  s>)onId 
decree  contribution  araoug  them,  so  that 
each  man  shou\d  only  ^vay  his  just  pro- 
portion of  the  debt.  But,  all  the  donees 
should  be  liable  for  the  failure  of  any  one 
to  pay  bis  propoitioo,  cmtil  the  ilcbt  is 
completely  thschai^d,  as  far  as  he  has  re- 
c<;iveil  the  funds  of  the  donor.  Cham- 
beiiahiie  and  others  v.  I^pk,  384 
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3.  It  18  error  to  decree  iiKainst  an  executor 
absolutely,  that  he  shall  pay  money  at 
fixed  future  periods,  in  re8i>^ct  of  funds 
not  in  hand,  but  which  shall  then  come 
into  his  hands.  Iiit€*9  e.ifr.  v.  JHitt^s  U' 
^ro^ee9,  409 

4.  Where  a  decree  is  made  aj^ainst  an  exe- 
cutor for  having  paid  the  assets  improper* 
ly,  he  may  be  subjected,  iu  the  fii'st  in- 
stance, without  resorting  to  those  who 
have  so  impropeiiy  received  the  assets. 
Jimh  and  others  r.  Ovfem,  507 

DEED. 

1 .  A  purchaser  is  not  bound  to  prepare  and 
tender  a  deed  to  the  vendor,  unless  such 
obligation  can  be  inferred  from  the  terms 
of  the  contract.  Fair/ax  v.  Leans,  20 
_  2.  As  to  when  the  copy  of  a  deed  may  be 
read  in  evidence,  see  Ben  and  others  v. 
J'eete,  530 

3.  A  deed  is  good  against  creditors,  when 
made  after  marriage  to  a  wife,  on  consi- 
deration of  a  relinquishment  of  dower. 
Taylor  v.  Moore,  563 

DEFENDANTS. 

1.  In  what  oases  a  decree  may  be  rendered 
between  co-defendants.  Morris  and 
others  v.  Terrell,  6 

DEMURRER  TO  EVIDENCE. 

1.  In  what  case  a  Court  of  Law  should  ootn- 
pel  a  partT  to  join  in  a  demurrer  to  evi- 
dence.   J^orvell  V.  Camm  and  others^  68 

5.  Where  an  objection  is  made  to  a  demur- 
rer to  evidence,  that  the  testimony  of  a 
witness  has  not  been  con*ectly  talwti 
down,  and  the  witness  himself  lias  left  the 
Court,  so  tliat  he  cannot  coirect  the  sup- 
posed error ;  this  will  not  be  a  sum- 
cient  excuse  for  not  joining  in  the  demur- 
rer, unless  the  error  complained  of  is  sta- 
ted, and  it  also  appears  that  it  would  af- 
fect any  of  the  questions  to  be  decided  by 
the  Court,  on  the  demurrer.  JVorveU  v. 
Camm  and  otiiers,  68 

3.  In  a  demurrer  to  evidence,  it  is  not  neces- 
sary to  enter  on  the  record  an  admission 
of  all  proper  inferences  from  the  facts  j 
but  it  may  be  left  to  the  Court  to  draw 
»icli  inferences,  ff'fiittin^ton  and  otiiers 
V.  Christian  and  others,  353 

DOWER. 

1.  An  assignment  of  dowser  made  by  com- 
missioners, under  an  order  of  "Court,  at 
the  instance  of  one  of  several  co-licirs,  is 
binding  ou  the  widow,  provided  it  be  a  fuH 


and  just  assignment ;  and  it  is  binding 
also  on  the  co-heirs,  even  if  they  are  in- 
fants, provided  the  assignment  be  not  ex- 
cessive.   Moore  and  Wife  v.  ff oiler,  fjfc. 

418 

2.  At  common  law,  the  heir  had  the  power 
of  assigning  dower,  without  resorting  to 
any  Court  whatever  j  and  that  power  is 
not  impaired  by  the  act  of  Assembly. 
Ibid. 

3.  If  the  widow  keeps  possession  in  such 
case,  of  the  whole  land,  under  pretext 
that  the  assignment  of  dower  was  not  le- 
gal, she  will  be  accounUble  to  the  heirs 
for  the  rents  and  profits  of  all  bather 
dower  land.     Ibid, 

4.  Relinquishment  of  dower  is  a  good  con- 
sideration for  a  sabsequent  settlement  on 
the  wife,  the  dower  having  been  relin- 
quished under  a  promise  that  the  settle- 
ment should  be  made.    Taylor  v.  Moore, 

563 

5.  But,  if  the  value  of  the  proper^  settled, 
exeeods  the  value  of  tne  dower  relin- 
quiiihed,  the  deed  should  be  set  aside  as 
to  the  excess,  and  supported  ss  to  the  re- 
sidue.   Ibid, 

E 

EJECTMENT. 

1.  A  demise  being  laid  in  ejectment,  before 
the  title  ot  the  lessor  of  the  plaintiff  ac- 
crued, cannot  be  taken  advantage  of  after 
issue  joined.  Whittingion  ana  others  v. 
Christian  and  others,  S53 

3.  A  trustee,  holding  a  legal  title,  may 
maintain  ejectment,  even  after  the  trust  is 

^  satisnerf.  ffophitts,  ^c.  v.  Stephens  and 
others,'  422 

3.  What  uncertainty  in  the  description  of 
the  subject,  in  ejectment,  will  be  tolera- 
ted ?  Urquhart  and  others  t.  Clarke 
and  others,  549 

EMANCIPATION. 

1.  Wliere  a  testator  beoueatht  a  female 
slave,  upon  condition  that  she  shall  be 
free  at  a  certain  age,  and  before  that  peri- 
od arrives,  she  has  issue,  such  issue  are 
slaves.    Maria  and  others  v.  Surbai^, 

ENDORSEMENT. 

1.  The  difference  between  endorsement  and 
assignment.    Bank  of  Marietta  v.  /Vn- 
•^  465 

EQUITY. 


dalfl&c. 


1.  A  Court  of  Equity  has  always  jarisdie* 
tion  to  carry  its  own  decrees  into  effect. 
JWwman  v.  Chapman,  93 
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S.  A  SbefHT  leTiet  a  Jieri  facUu  apoo  pro- 
perty in  DOMetnoii  of  tliedefciMlimt  An 
MtioD  or  treMMM  it  then  braagbt  by  the 
exeeaton  of  tne  defendMit't  teitatar,  on 
tiie  ground  that  the  legal  title  to  the  pro- 
perty it  in  them,  wbM  not  in  the  deifen- 
daat,  at  they  held  the  property  nnder  «he 
will  of  then:  tealator,  and  had  nertr  given 
their  atsent  to  the  legaor  to  the  f&fen- 
dantt  vbo  wat  retidoary  leeatee  of  then: 
tettator.  The  jury  gire  vindietiTe  dama- 
■ea  i^^minti  the  Sheriff.  In  tueh  oaae  a 
Court  of  E^oJcy  will  injoin  the  jodgaMnt 
in  treapatt,  if  it  appeart  that  the  execnturt 
of  the  tettator  had  only  a  l^€U,  title  with- 
out any  beneficial  interett  in  the  property, 
the  debtt  and  lej^aciet  of  their  tettator 
having  been  all  paid.  Lewit^t  adm*r,  t. 
WvaU,  114 

3.  V^here  land  it  not  conrerted  mt  and  •ut 
ttnd  at  all  eventt,  into  personal  ettate,  but 
on  the  eontrary  iti  eonvertion  dependt  on 
a  eondition,  it  will  not  be  contidered  in 
equi^  at  pcrtonal  ettate.  Enan»  and  I  fife 
V.  ITm^tOerry  and  flife,  190 

4.  But  when  a  vaKd  tale  it  made,  and  not 
till  then,  the  aurplos  prooeedt  of  tale  (after 
pajrinff  the  debtt  charged  upon  the  ettate) 
woukT  be  pertonal  proper^,  belonging  to 
the  perton  then  entitled  to  redeem,  and 
trantmitsible  to  hit  pertonal  repretenta- 
tivet.    Ibid, 

5.  Where  a  purehater  eanoot  get  a  title  to 
all  he  contraeted  for,  if  he  can  get  the 
tubttantial  inducement  to  the  contract,  he 
may  intittopon  takine,or  he  may  be  com- 
pelled to  accept,  a  title  (o  to  much  at  the 
other  party  can  give  a  gjood  title  to,  with 
a  reatonable  oompensatioB  for  what  this 
party  cannot  effectually  convey.    Jbid, 

6.  Where  partiet  purchate  an  ettate,  jointly 
for  the  purpotet  of  their  trade,  it  it  conti* 
dered  in  equity  at  an  eatate  in  common,  in 
England  s  and  in  Viiiginia,  where  the  ju9 
accre^cendi  it  abolithed,  it  ■  to  contidered 
in  law  m  well  at  eqtdty.  Therefore,  a 
lorviving  partner  can  have  no  other  cUim 
againtt  real  ettate  held  in  partnerthip, 
than  any  other  creditor  hat.  Deloney  v. 
Butche»<m,  ISS 

7.  An  indortee  who  purehaaet  a  negotiable 
note,  without  notice  of  any  equity  between 
the  maker  and  endoner,  it  not  affected  by 
anoh  equity  ;  etpecially  where,  before  the 
attignment,  the  maker  givet  attorancet  to 
the  endortee,  that  the  note  will  be  duly 
paid.    Lomax  v.  I^cot,  S4/ 

8.  An  indulgence  granted  by  a  creditor  lo 
the  principal  debtor,  will  not  ditebarge  the 
turetiet  of  tuch  debtor,,  unless  the  credi- 
tor hat  bound  himtclf  in  law  or  eouity,  not 
to  purtue  the  prbeipal,  for  anv  length  of 
time.  JVbfrit  v.  Cntmmey  and  others ,  Si23 

9.  Qumre.  Whether  thit  equity  of  the  ture- 
tiet appliet  at  all  to  the  cate  of  a  Sheriff*! 
bond,  or  «ther  official  bond  ?   Ibid. 


10.  See  Decree^  No.  2. 

11.  A  creditor  having    obtnioed 
a^ainat  hit  debtor  without  niBBn 

hit  execution  it  obttrueted  by  af 

conveyance,  made  by  the  debtor,  of  hit 
property.  A  tuit  in  Chanocry  ia  thea 
brought  to  remove  the  obttruetioB  of  the 
conveyance,  and  for  general  relief.  The 
Chancellor  oQght  to  decree  dke  interett,  ta 
well  at  to  tet  aaide  the  eonveyanee ;  tbe 
prayer  for  general  felief  bang  aufiicwallo 
cover  the  demand  of  interest.  JBeaBw. 
Silver^  W 

12.  See  Infant,  No.  5. 

Id.  Where  an  executor,  who  hat  been  per- 
mitted to  qualify  without  teenri^,  br^ji 
a  tuit  in  Chancery  to  reduce  into  poaact- 
tion  the  fundi  oThit  tettator,  the  Coart 
may,  in  itt  diteretioB,  reouire  aecoHrf,  b^ 
fore  it  will  lend  him  id  aid.  Bryee  ▼.  8te- 
veMon  and  others  4SS 

14.  A  mechanic  who  coutrMta  to  bttttd  a' 
hoote,  and  afler  performance  of  the  wwk, 
claimt  a  balance  doe  to  himafter  ciwiitk^ 
teveral  partial  paymentt,  caanoi  bring  a 
tuit  in  equity,  but  mutt  tue  at  law.  Smth 
T.  Mark9,  449 

15.  The  true  meaning  of  account,  vhith 
will  give  a  Coort  of  Equitj  joriwlictiqn. 
Ibid, 

16.  A  plaintiff  who  hat  been  guilty  of  t 
fraudulent  act,  it  not  entitled  to  the  coot- 
tenance  of  a  Court  of  Eouity.     Uid. 

17.  Where  a  tuit  it  brought  againtt  an  exe- 
cutor and  hit  turetiet,  ana  the  executor 
eonfettes  asteti^  k  is  comptteat  fyr  a 
Court  of  Equitb5  tA  decree  umne^tAely 
againtt  the  executor,  and  that  I3>erly 
thould  be  leterved  to  the  creditor  to  pro- 
ceed againtt  the  turetiet  by  metien^  if  it 
thookfbecome  neoeatary.  Jmet  ▼.  lhb» 
•an,  4SS 

'   ERROR  CORAM  FOBIS. 

1.  See  Jnfam,  No.  I. 

EVTDBNCE. 


1.  Under  what 


the  fOI  notes 


of  a  toraejror  are  proper  evidence,  that  a 
particular  piece  or  hind  it  not  hiclnded  in 
apatent.  Miehart&onw.Carev  and  others, 

sr 

S.  A  witnett  it  competent,  if  the  reeord  of 
the  tuit  in  which  he  tettifiet  emaot  be  ghr^ 
en  in  evidence  for  or  i^galott  him,  in  any 
future  auit  to  whieb  be  may  be  a  party. 
Ibid, 

3.  The  interett  of  a  witneai  mi^  be  released 
by  the  party  requiring  hit  tetttroony,  and 
hit  conopeteney  rettorad.     Ibid. 

4.  The  copy  ofa  deed  may  be  read  m evi- 
•denK,  upon  the  oath  of' a  party  that  he 

had  searched  the  derk't  office  and  all 
t>therpUcet  where  he  ftippoaed  the  ori* 
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finat  deed  mirht  probmblr  be  foand,  aod 
ad  not  been  able  to  find  the  original.  If  en 
and  9therM  ▼.  Peete^  539 

5.  A  certified  eopy  of  a  deed  reeorded  upon 
the  aeknowledgment  of  the  erantor,  not 
reqwred  by  hiw  to  be  recorded,  is  evidence 
a^oat  the  grantor  and  all  claiming  ander 
him,  nihtemientiy  to  the  ackuowledgnieDt. 
B«t  it  18  otherwiae,  where  the  title  it  de- 
rived from  the  grantor,  hefare  the  aoknow- 
tedgment    Itnd, 

0.  A  trustee  may  be  a  wkness  to  support  the 
deed  towhich  he  is  a  paitj,  when  it  is  im- 
peached as  fraodulent,  if  he  has  no  inter- 
est in  the  sapport  of  the  deed,  and  no  par- 
ticipation in  the  alledged  fraud.  Taylor 
▼.  Moore,  563 

EXECUTOR. 

f .  An  executor  who  sells  or  oledges  the  as- 
sets of  his  tesutor's  estate  for  hn  own  use, 
when  he  is  not  b  ad\-ance  to  the  esute, 
commits  a  fraud  {  and  the  purchaser  or 
mortgagee,  with  notice  of  such  improper 
eonduct,  at  the  time  of  the  purchase,  wiH 
be  decreed  to  make  restitution.  Dodton, 
€^c.  V  Simptoriy  Uc  S94 

S.  Butifthe  purchaser  or  mortgagee  has  not 
notice  of  the  fraud  at  the  time  of  the  pur- 
chase, &c.  he  will  be  protected  as  a  pur* 
chaser  without  notice,    i&u/. 

3.  See  Ditcreef  No.  3. 

4w  See  Equity,  No.  13. 


FHiLD  NOTES. 


U  When  they  are  proper  eridenee  that  a 
paitiealar  piece  of  laad  is  not  included  in 
B  tiAtttnf       ff*VAyi*</&AM   »     Varey  and 

87 


a  natent. 
oMert, 


^chardton  ▼. 


FORGERY. 


1.  A  man  deriving  title  mider  a  forced  as- 
aignmentof  an  entry,  and  who  afterwards 
obtains  a  legal  title  from  the  Common- 
wealth, ought  not  to  be  preferred  to  one 
who  holds  a  regular  assiniment  of  a  sur- 
vey of  the  same  land.  JlSorrinn  v.  Camp* 
bell  and  othert,  306 

FRAUD. 

1.  See  Vohtmary  Conoeyance,  Ko.  1,  «,  3. 

%  In  an  action  at /our  on  a  specialty.  It  is  not 
competent  for  the  defendant  to  avdU  it, 
by  plaadnig  that  it  was  obtained  by  frau. 
doleat  misrepreaeutations  made  by  tiie 
plabtiff.    fVyche  r.  Mack§n,^c.     436 


GIFT. 

1.  What  shall  be  deemed  a  £rift  to  an  exe- 
cutor by  his  tesutor,  aud  what  a  loan  ? 
HtUh  (md  others  v.  Otoent,  SQ7 

GUARDIAN. 

1.  It  is  not  competent  to  guardians  of  in- 
fant parties,  to  waive  any  benefit  to  which 
the  mfants  are  entitled  in  a  decree }  and 
it  is  error  to  decree  on  such  consent. 
Mite^o  exeeutor  v.  SiU^i  legateeo^        409 

H 

HUSBAND  AND  WIFE. 

1.  A  conveyance  by  the  husband  will  pass 
the  entire  interest  of  his  wife,  entitled  to 
a  life-e&tate  in  lands,  in  the  event  of  his 
sorviviog;  but,  if  she  survives  him,  it 
Mksses  only  an  interest  durine  his  life. 
JSvan*  ana  Wife,  &c,  v.  JRnrsberry  and 

Wife,        r  120 


INDULGENCE. 

1.  What  indulgence  by  a  creditor  to  the 
principal  debtor,  wiu  discharge  the  sure- 
ties?   JVoms  v.   Crummey  and  othert, 

323 

INFANTS. 

1.  Where  an  ofece^udgment  is  obtained,  in 
an  actkm  on  a  promissory  note,  against 
two  defeivdants,  one  of  whom  is  an  infant 
at  the  time  of  confirpuog  ^le  judgment ; 
on  a  writ  of  errar  coram  vobio  being 
brought,  tlie  proceedings  diould  be  set 
aside  as  fer  as  the  dedaration  or  other 
^god  pleadmg.    Cole  v.  PenneO,  &c,  174 

2.  The  judgment  m  such  case  ought  to  be 
revoked  as  to  both  defendants,  and  not 
as  to  one  only.    Ibid. 

3.  Where  bind  is  devised  to  be  soM,  and  the 
proceeds  paid  to  an  infant,  the  infent  has 
an  election  to  take  the  land  or  the  mo- 
ney ;  and  if  his  guardian  sells  the  land* 
and  the  sale  does  not  appear  to  be  advan- 
tageous to  the  infant,  a  Court  of  Equity 
can  elect  for  Mm,  and  bted  him  by  such 
election.    Turner  v.  Street,  404 

4.  See  Ouardiany  Na  1. 

5.  A  promissory  note  is  executed  by  one  of 
two  partners,  in  the  name  of  the  firm. 
One  of  the  partners  was  an  inCsint  at  the 
tee- of  the  execution  of  the  Mte.    An 
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action  is\>rought  against  the  adult  partner 
onlf .  This  action  is  badl^  brought ;  the 
aet  of  the  infant  being  voidable  only,  and 
not  vbid,  WamiUy  t.  lAndenbeiger  & 
Co.  478 

INJUNCTION. 

1 .  An  adnunbtrator  who  injoint  a  jad^^inent 
against  him,  in  his  representative  charac- 
ter, on  the  groun<I  that  he  is  a  creditor  of 
the  estate  of  the  decedent,  most  be  pre- 
pared, on  the  motion  to  dissolve,  to  shew, 
from  his  accounts,  that  he  ia  a  creditor. 
DeUrney  ▼.  Bntchesoii,  &c.  183 

3.  It  is  error  in  the  Chancellor  to  grant  an 
injunction,  wKhout  requiring  securitjr,  ex- 
cept in  the  case  of  executors,  adminbtra- 
tors,  and  oiher  fiduoitrjr  characters.  Lo^ 
max  T.  IHcoty  247 

INTEREST. 

1.  See  Etpdty^'So.  II. 

3.  When  interest  shall  be  decreed  to  lega- 
tees, on  their  legacies.  ///V*  eor'r.  v. 
Hit<^e  legatees,  409 

ISSUE. 

1.  Where  a  Court  of  Chancery  hat  doubts 
whether  the  sale  of  a  horse,  or  other  pro- 
perly, is  really  intended  as  a  shift  to  evade 
the  statute  against  usury,  it  ought  to  di- 
rect an  issue  to  be  tried  upon  riva  voce 
testimony,  if  to  be  had.  J}ouglu8S  ▼. 
M'Chesney,  10» 


JEOFAILS. 

1.  If  a  plaintiff  should  bring  trespass  on  the 
case,  instead  of  trespass,  and  a  verdict  is 
found  for  hin^  the  error  cannot  be  taken 
advantage  of^  in  arrttt  of  judgment ;  tlie 
error  being  cured  by  the  statute  of  Jeo- 
fails.     Cleek  v.  Uatnes,  440 

2.  Though  the  verdicl  was  rendered  before 
that  section  of  the  statute  took  effect,  yet, 
if  the  judgment  was  rendered  afterwards, 
the  en-or  will  be  cured.     Ibid. 

d.  If  errors  in  the  pleadings  or  proceedings 
are  cured  by  the  statute  (^jeofails  as  to 
one  defendant,  in  an  action  on  contract, 
the^  are  cured  as  to  all  the  defendants. 
Jenkins  v.  Uurt*s  Commissioners,        446 

JUDGMENT. 

1.  Where  a  judgment  is  obtained  against 
two  defendants  on  a  promissory  note,  and 
is  erroneous  as  to  one,  it  ouaht  to  be  set 
aside  as  to  botfu      Cole  r.  PenneiL  Uc. 

174 


2.  Where  prineipal  and  soreties  vnt  watA 
jointly,  and  the  jodgmeot  is  erroneoos  si 
to  th6  sureties,  it  must  be  reversed  as  to 
all ;  although  the  judgmeDt  wcmiM  have 
been  good  against  the  principal,  if  be  bad 
been  sued  akme.  J^bmford,  ifc^  ▼.  Ocer^ 
seers  of  Poor,  313 

3.  A  judgment  against  a  principal  in  a  bend, 
is  not  conclusive  evidence  agaioct  hismie- 
ties.     lb%d, 

4.  In  a  joiat  action  upon  eontract,  the  plaia- 
tiff  must  have  judgment  i^ainat  ail  the 
defendants  before  the  Court,  or  he  can 
have  judgment  against  none.  Jenkiut  v. 
Hurt*s  commissioners,  446 


LAND, 

1.  An  iuf^oate  right  to  land  beU  bj  caAry 
and  survey  only,  b  retU  estate,  aod  vil 
descend  to  the  heirs,  and  not  to  the  exe- 
cutors.  Morrison  v.  Campbeii  andotiers, 

2.  Warrants  and  surveys  of  land  may  be  •§> 
signed,  but  not  entries.    Ibid, 

LEGACY. 

1.  .When  interest  shall  be  allowed  upon  le- 
gacies. Biters  ea:*r.  v.  Mle^s  legatees,  409 

2.  What  shall  be  deemed  a  le|^y  in  dis- 
guise, and  therefore  not  tufficienC  to  hsr 
the  widow  of  her  r^t  to  oac-tbird  of  the 
personal  property  so  gjiven.  JlutA  and 
«4hersY.  Otoens,  SOT 

UEN. 

1.  A.  and  B.  are  purchasers  of  real  proper- 
ty. They  give  tlieir  notes  for  the  payment 
of  the  purchase  naoney  and  receive  a  con- 
veyance from  the  vendor.  B.  beeoiaes 
insolvent,  and  A.  pays  more  than  a  moie- 
ty of  the  purchase  money.  A.  hss  a  lien 
on  the  propcK>  to  reimborse  him  all  that 
he  has  paid  above  one  moiety  d  the  pur- 
chase money,  in  preferenee  of  the  enedi- 
tors  of  B.  claimbg  under  a  deed  of  trust 
from  B.,  unless  they  *ppear  to  be  pureha- 
sers  without  notioe.  Tompkins  v.  »fi£r- 
cheO,  *S8 

2.  See  Surety,  No.  5. 

LlMITATTO^y. 

1.  Id  an  action  bTougVvx  in  Virginia,  on  a 
judgment  obtained  in  North  Carolina,  the 
act  of  limitations  of  N.  Carolina  cannot  be 
■pleaded  in  bar ;  but  the  law  of  tbe  former 
must  prevail  ;  the  act  ot  limitatioot  affect- 
ing the  remedy,  and  not  the  nght,  Jtneis 
adm'r,  t.  Bool^t  adniY.  303 
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3.  Nor,  09  it  9eeti»t  does  the  «et  of  Hmiti- 
tioQi  of  Vtrgink  apply  to  toeh  a  ease.  Jbid. 

US  PENDENS. 

1.  The  doctrine  uH  LU  penderu  does  not 
rest  upon  the  presumption  of  notice,  but 
upon  reasons  of  public  policy.  Mmrnam 
T.  Chapman,  93 

S.  A  subsequent  purchaser  for  Taloable  eon- 
sideration,  wHtout  actaal  notSee,  is  not  af- 
fected bj  a  suit  depending^  to  foreclose  a 
mortgage  not  dulj  recorded.    Ibid* 


LOAN. 


1.  See  Gift,  No.  1. 

M 
MAUCIOUS  PROSECUTION. 

1 .  It  ieemt  that  if  a  man  b  prosecuted  with- 
out probable  cause  for  ateaUng  a  deed,  as 
for  a  larceHy,  hb  pniper  action  for  redress 
b  tre9paM9,  and  not  treapau  on  the  cate. 
Ckek  T.  Haine9,  440 

3.  But  if  he  should  bring  trespass  on  the 
case  instead  of  trespass,  the  error  cannot 
be  taMn  adva&tase  of,  in  arrest  of  judg- 
ment (  the  error  being  cured  by  the  sta- 
tute cijgofaik, 

MESNE  PROFITS. 

1.  3^  ^foctmmUfi^o,  1. 

MORTGAGE. 

1.  A  subsec|uent  purchaser  will  be  affected 
with  notice  of  a  prior  mortgage,  althouah 
not  Kcorded,  if  be  has  actual  oodoe  of  the 
existence  of  such  mortgage ;  and  the  &ct 
of  notice  may  be  inferred  from  circum- 
stances, as  well  as  proved  by  dbreet  evi- 
dence.   J^Tewman  t.  Chapman,  93 

N 

NOTICE. 
1.  See  Martgrage,'So.l. 

o 


Sheriff  to  colleet  tiie  poor  rates  in  all  cases. 
Munfordqndotherar,  OveraterMofPoor, 
Uc/  S13 


PARTNERS. 

I.  See  Equity,  ffo.  a, 
S.  See  Infant,  No.  5. 

PENALTY. 

1.  If  an  inttroment  is  without  a  seal  and  hi 
the  form  of  a  penal  bMI,  the  plafaitiff  nmst 
declare  for  the  principal  sum,  and  not  the 
penally.  Jenkim  v.  ihtrt^o  committienen^ 

446 
PLEADING. 

L  In  an  aetioo  at  law  on  a  spedalty,  it  b  not 
competent  for  the  defendant  ts  atoid  if, 
by  pleading  that  it  was  obtained  by  fttui- 
dttlent  misrepresentations  made  by  the 
plaintiff.     Wyche  t.  MackUn,  ^c4i    486 

8.  Where  pleas  are  offered  on  setting  aside 
an  office-judtfpient,  the  Court  may  exer- 
cise a  sounu  discretion  about  receiving 
them  I  and  should  receive  none  (if  o1^ 
jected  to,),  that  do  not  go  to  the  merits  of 
the  action.  Jbid» 


POWER  OP  ATTORNEY. 

1.  A  power  of  attorney  to  sell  lands,  does 
not  require,  as  between  the  parties,  any 
particular  mode  of  attestation  i  but  maf 
be  proved  in  the  same  way  that  any  other 
fact  is  pkioved.  AVwinan  ▼.  Chapman,  93 

PRE  TENSED  TITLES. 

1.  The  doctrine  of  Pretented  Title*  exa- 
mined. Morrison  v.  Campbell  and 
others,  S06 

PROBATE. 

1.  It  is  not  necessary  that  a  will  should  be 
proved  in  a  Court  of  Probate,  in  order  to 
give  it  validity  as  a  will  of  land.  Bagiodi 
and  others  v.  pHott  and  ffife,  190 


OVERSEi»tS  OF#>OOR. 

1.  The  Sheriff  was  bound  formerly  to  col- 
lect poor-rates,  if  appointed  by  tbe  Over- 
seers of  the  poor,  biA  not  otherwise ;  and 
die  sureties  to  his  official  bond  were  re- 
spoQsiUe  for  them.  The  bw.  as  it  now 
Btandsb  makes  iltm  official  dtty  of  the 

Vol.  n.  76 


PUBLICATION. 

.  The  thne  of  publication  of  a  will,  b  not 
necessarily  fixed  by  the  date  of  the  will; 
and  it  may  be  proved  to  have  been  pub* 
lished  on  a  subsequent  day,  k^  two  sub- 
scribing witnesses;  although  it  hiUMevi- 
ously  been  admitted  to  probate^  ifeout 
any  particular  notice  that  it  was  published 
OM  different  day  from  its  date.  JBaenmeU 
ana  others  v.  EUiott  and  mfe,    '     190 
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PUBCHASEtt. 
1.  See  Uetiy  No.  t. 

Q 

QUIT-KENTS. 

1.  Where  the  title  to  lw«U  hat  heen  re-vest- 
cd  in  the  CoiumonweaUh,  for  non-pay- 
ment of  quil-renls,  such  lands  cannot  be 
taken  up  as  waste  and  unappronriuted, 
under  a  LandOfficc  Treawiry  Wan-ant, 
hut  tlicy  oaii  only  he  acquired  bv  \>elitiou. 
Whittington  andoiUrt  v.  ChntUun  and 
others^  353 

R 

UECORDING. 

1.  When  a  ^eed  recorded  on  the  acknow- 
ledgment of  the  grantor,  niay  he  gitren  in 
evidence,  though  not  required  by  law  to 
be  recoi-ded.    Sen  and  others  v.  Peete^ 

539 

RENTS  AND  PUOFH^. 

1.  An  account  of  rentt  and  profiti  may  he 
Uken  by  a  oommisaioner,  at  well  as  be 
aaeertained  by  a  jury  i  and  the  former  is 
the  most  usual  course.  Newman  v. 
Chapman,  93 


SEcuRmr. 

1.  See  /»t/imctfo«,  No.  «. 
SHERIFF. 


SCIRE  FACIAS. 

1 .  It  teems  that  whei«  9.  scire  facias  against 
hail  is  returnable  to  a  rtUe'day^  the  day 
of  return  and  of  appearance  are  the  same. 
If  the  writ  is  retuniable  to  the  first  day  of 
a  Court,  and  that  happens  to  be  a  ride' 
day,  that  day  is  also  the  appearance-^y. 
Kylet  V.  Ford,  I 

8.  If  a  scii'e  facias  is  made  returnable  to  a 
rule»day,  and  the  same  day  is  the  first  day 
of  the  Court,  the  writ  Is  merely  void ;  for, 
io  that  case,  it  can  only  be  nrouerly  re- 
turnable to  the  Jirst  day  of  the  Courts 
Ibid, 

3.  Process  made  returnable  to  a  day  which 
is  not  a  return  day,  is  void  ;  and  a  fcire 
fadtu  eaimot  be  amended.    Jbid, 

SCROLL. 

I.  An  instrument  concluding  *<  witness  our 
hands,"  with  a  scroll  annexed  to  the  sig- 
nature, and  the  word  *^  seal**  wriuen 
tlierein,  is  only  a  simple  eontniot.  Je^jpine 
V.  Hurt's  CommiHieners,  iAG 


1.  See  Overseers  rf  Pt>r,  No.  I. 

g.  If  a  Sheriff;  before  a  Judgment  is  t , 

makes  an  arrangement  with  thedciendaMa 
by  which  he  (the  Sheriff)  nnderukes,  for 
a  valuable  <»Hisideration,  to  par  the  deftft 
to  the  plaintiff  when  the  judgment  is  ren- 
dered and  execution  sued  oot,  and  returns 
"  ready  to  render;"  he  will  be  considered 
as  havrog  **  levied  the  deh^  within  the 
meaning  of  the  statute  i  and  if  he  fiiih  to 
pay  the  plaintiff,  the  sureties  in  bis  oflkaai 
bond  will  he  liable  for  bis  defisnlt^  unJeM 
tlie  plaintiff  was  prify  to  met  mrrmag^ 
raeiit.  JVorritv.Cnnmneycaidvtha^^^ 

3.  A  Sheriff  cannot  oonUwKet  \m  Teinm, 
but  roust  obtain  leave  of  the  Court  to 
amend  it.     ffenry  v.  Stene^  *55 

4.  See  ^ail.  No.  2. 

SLAVES. 

I.  See  £iiMinct>alw»,  ?iiw  1. 

SURETY. 

t.  See  Judgment,  Noa.  1,  9. 
g.  See  Sheriff,  No.  2. 

3.  The  sureSes  of  an  execotor  are  not  re- 
sponsible for  the  proceeds  of  lydaoJd  by 
liim,  under  the  wiSL  Janes'^.  ilaba»ii»483 

4.  The  sureties  of  an  executor  are  w*  re- 
sponsible for  the  aeU  of  his  exeeutur,  in 
the  administration  of  the  ettate  of  the  finl 
testator.    IbiiL 

5.  Where  there  are  aewnd  suretiea  to  a 
hood,  and  the  principal  oonvwrs  property 
in  trust  to  mdemnify  some  of  then,  and 
the  rest  are  not  provided  for  in  the  deed; 
the  aoretJes  who  are  so  omitted  shall,  nt- 
verthelesa,  be  protected  by  the  deed  if 
trust.  M*Mahmi  and  others  ▼.  Fatoctti 
atid  others,  ^1"^ 


TRESPASS. 

1.  See  MaUdws  ProsecuM'm,Nos,  l,fi. 

VftUSTE.^ 

1.  A  trustee,  holding  the  li^  title,  na^ 
maintain  ^^ment,  even  aiw  the  trust  is 
satisfied.  Akbongh  *  cestui  que  trust, 
afler  the  trust  is  satisfied,  iMy  mnfaitatn 
ejectment,  that  docs  not  deprive  *e  tms- 
tee,  holding  the  legal  title,  oflus  right  to 
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roamtab  saoh  an  aetkm. 
Stephen*  andothera^ 
.  See  Evidence^  No.  6. 

u 


48S 


UStJRY.       • 

1 .  A  tacit  ondcrstand'ing  between  borrower 
and  lender,  founded  on  a  known  practice 
of  the  latter,  to  lend  money  at  legal  inte- 
rest, if  the  borrower  purchased  of  him  a 
horse  at  an  unreasonable  price,  is  a  shift  to 
evade  the  statute  against  usury.  JDmiglaas 
▼.  JWCheaney,  109 

2.  See  Issue,  No.  I. 


VENDOR  AND  VENDEE. 

1.  A  purchaser  who  is  ericted,  is  not  enti- 
tled to  compensation  for  improvements, 
unless  the  owner  has  been  guilty  of  a 
fraud,  by  permitting  such  improvements, 
without  giving  notice  to  the  possessor,  or 
of  ^;ross  fachet  in  asserting  his  claim  after 
he  18  apprised  of%.    Morris  v.  TerreU,  6 

2.  A  conveyance  of  a  particular  tract  of  land, 
whhout  a  specification  of  quantity,  does 
not  bind  the  vendor  to  warrant  a  particu- 
Ur  number  of  acres,  if  there  has  been  no 
(nl^represerUaiionf  and  no  concealmejtt 
of  facts  within  his  knowledge  ;  although 
th^roay  have  been  an  expectation  in 
both  partiea,  founded  on  documents  and 
other  evidence  known  to  both,  that  the 
number  of  acres  is  greater  thau  it  turns  out 
to  be,  upon  a  subsequent  survey.  Txtcker 
y.  Cocke^  &c.  51 

3.  See  Eguitt/,  No.  5. 

VOLUNTARY  CONVEYANCE. 

1.  A  voluntary  conveyance  of  property  to 
children,  at  a  time  when  the  donor  is 
largely  indebted,  is  void  against  creditors. 
ChamSerlatfne  and  others  v.  Temple,  384 

2.  A  creditor  cannot  subject  the  property 
thus  conveyed,  by  a  suit' against  the  donees, 
until  he  has  established  hb  demand  at 
law,  by  obtaining  judgment,  and  (in  the 
case  of  pei*sonal  propert})  by  suing  out 
execution  against  the  donor  or  his  repre- 
sentatives ;  or  by  shewing,  by  a  settlement 


of  the  administration  accounts,  that  there 
are  no  assets  in  the  lumds  of  the  executor 
or  administrator,  to  satisfjr  the  debt.  Ihid, 
•3.  A  voluntary  conveyance  is  good  between 
the  parties,  and  on^  voU  as  to  creditors, 
who  are  thereby  delayed,  hindered^  or  cfe- 
fraitded.    Ibid, 

w 

WARRANTS. 

1.  Warrants  and  surveys  of  land  may  be  as- 
signed, but  not  entries.  Morrison  v. 
Camphdl  and  others,  206 

WARRANTY. 

1.  Where  a  freehold  estate  has  been  con- 
veyed with  warranty,  and  the  warrantee 
afterwards  evicted,  the  praper  measure  of 
damages  is  the  value  or  the  land  at  the 
time  of  the  warranty,  and  not  at  the  time 
of  the  eviction.    Stout  v.  Jackson,        132 

2.  Qusre.  Will  an  action  of  covenant  lie  on - 
a  mere  real  warranty  ?    Ibid, 

3.  The  best  standard  of  value  it,  in  general, 
the  price  agreed  upon  at  the  time  of  the 
sale.    7^ 

4.  These  rules  apply  equally  to  executed 
and  executory  contracts.    Ibid* 

5.  Where  a  husband  conveys  the  {nroperty 
of  his  wife,  with  warranty  agfunst  the 
claims  of  himself  and  his  heirs,  hb  ohil* 
dren,  derivins  title  from  their  mother, 
will  not  be  afiected  by  the  warrantv.  {7r- 
quhart  and  others  v.  Clarke  and  others, 

549 

6.  The  doctrine  of  collateral  warranty  ex- 
amined.   Ibid, 

./WILLS. 

1.  See  PfiB5a/e,  No.  1. 

2.  See  Publication,  No.  I. 

WRIT  OF  RIGHT. 

1.  If  any  portion  of  land  described  in  the 
count  in  a  writ  of  right  is  included  in  the 
patent  under  which  the  demandant  claims, 
it  is  sufficiently  identified.  Mrvell  ▼. 
Camm  and  others,  Gs 

2.  See  AbatemerU,  No.  1. 


ERRATA. 


In  pMM  66,  the  llth  line  from  the  botton,  for  ntbttratum  read  mtbtianee- 

lapucelSl,  tbe4lfaline  f rom  the  tois  for  5  Ca  1196^  re«l  119,  ^. 

In  page  145,  the  5th  line  from  the  boUom,  fmt  a  foil  stop  after  the  word  n^i.    It 
then  rend,  **  but  it  it  not.    Everj  ezchaii|;e  impliet,"  8m. 

In  pa(e  147,  tbeTth  line  from  the  tep»  mr  "  manj  a  rear,*  read  "bianT  yeara.*' 

In  pa^e  151,  the  ISih  line  from  the  bottom,  fiir  particular  rend  general. 

In  the  aame  pa^  and  the  last  word,  for  vendor  read  vauiee. 

In  pi^  159,  the  11th  line  from  the  top,  far  ^  Meorenanta**  read**  one eofeaaBt." 

Same  page,  14th  fine  fnan  the  top^  far  ./iareJ  read  ybtm^. 

In  page  195, 8th  line  from  the  bottom,  inaeit  had  before  adopted. 

In  page  915,  Mun/erd^.  Overmert  ofJ^eer  of  Jitettewagf  it  it  erroneoorij 
there  was**  No  eonnael  for  the  appetleea."    Mr.  ^Jboaiiep  waa  eonnel,  and  amerf  c 

In  page  519,  the  18th  fine  from  the  bottom^  for  **  redoee"  read  «  tftmnr 


Errors  and  omissions  in  the  First  Volume  of  tJ^tse  Reports. 


In  Lang  ▼.  LewU^  p.  277,  it  ought  to  have  been  stated,  that  Jodge  GftBES  did  aot  »t 
in  the  cause,  it  having  been  arroeo  before  be  came  imo  the  Cooit. 

In  BatmeU  ▼.  Bennett  and  Walker,  p.  989,  and  m  Kinnefa  ex*r§.  ▼.  ATdMre,  pw  984, 
it  should  have  been  suted  that  Judge  Gebev  did  not  sit,  far  the  same  reason. 

In  Stu66§  ▼.  rVMtmg,  p.  599,  it  should  ha^  been  staled  that  Judge  Gmmmm  did  not  sit; 
the  appeal  being  from  a  decree  prooouoeed  br  him. 

It  oittht  to  have  been  stated  in  BmfoU  t.  JhhnBen,  p.  4tl,  ^aa&  JiAft  <^oskl  U  wit 
sit,  andthat  Judge  Bbookx  concurred. 

In  Midd  T..i<exaiuier,p.  456,lt  ought  to  have  been  stated  that  Jodge  Gbxik  did  not  at, 
the  appeal  being  from  a  decree  pronounced  bj  him. 

In  p.  S61,  the  19th  line  from  the  top^  instead  of  **  division"  rend  *  dectsioa* ;  and  k  p. 
375,  the  15th  line  finom  thie  boaom,  there  is  the  same  error. 

In  p.  565w  line  4th  fro».the  top,  the  words  **  is  sought!'  should  be  iMerted  after  the  word 
**  chaiveable.* 


In  the  same  pate,  line  18th  from  the  top,  the  period  after  the  word  ^  defewbat"  should 

\  stmakoot.  and  inserted  after  the  word  **  owner,"  at  the  end  of  the  14th  tine. 

In  p.  565,  line  5d  from  the  bottom,  the  word  **  by"  should  be  inserted  ioatead  of  the 


word  *  before. 
In  p.  5r0.  line  91st  and  99d  from  the  top,  the  word  ^  wbMmeniAe*  should  be  haertnd 

instead  of  the  word  <*  censurable." 
In  p.  5n»  line  19th  finom  the  top,  the  word  **  revifoc''  should  be  inserted  intend  of  the 

word**  review.* 
In  p.  594,  line  10th  from  the  bottom,  insert  **  Dunten*  instead  of  •  Dimcmi.* 
In  p.  407,  line  7th  from  the  bottomi  instead  of  a  period  after  the  word  *  patent,' 

a  cotmmif  and  place  the  period  after  the  word  *  title^'io  the  next  line. 
In  p.  m,  line  19th  from  the  top,  insert  **  those"  instead  of  «*  their." 
In  p.  495,  line  ISdi,  insert  **  the  pmrment  of,"  instead  of  the  words  •*  pef  off." 
In  p.  487,  line  7tb,  insert  the  word  **  foi'*  mstead  of**  but    '  "     '* 
Inp.  498^  line  8th»  iiMert  «  Geode"iMtmd  of  »  Gerdenr 
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